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1830. 


REPORTS  OF  CASES 

HEARD  IN  THE 

HOUSE  OF  LORDS, 

UPON  APPEALS  AND  WRITS  OF  ERROR, 

And  decided  dining  the  Session  1830, 

11th  Geo.  IV,   and  1st  Wm.  IV. 


ENGLAND. 


{common  pleas  and  king*s  bench.*) 

John  Henry  Roake,  Thomas  Wil-"^   t>,  .    .~ 
li am  Roake,  and  George  Roake } 

John  Denn,  on  the  several  Demises^ 

of   Richard  Nowell,    Gent,    and  >  Defendant. 
William  Atkinson    -     -     -    -     -  J 

S.  S.  was  seised  of  lands  in  the  county  of  Surrey,  as  to  one 
moiety  in  fee  by  descent.  The  other  moiety  was  limited  to 
her  for  ber  life,  with  a  power  to  appoint  an  estate  in  fee  by 
deed  or  will,  with  remainders  over  in  default  of  appointment. 
S.  S  by  her  will  devised  all  her  freehold  estates  in  the  county  of 
Surrey  to  J.  R.  for  life,  on  the  condition,  that  out  of  the  rents 
he  should  keep  them  in  repair.  At  his  death  the  lands 
chargeable  with  an  annuity  were  by  this  will  devised  to  the 
children  of  J.  R.  with  remainders  over.  S.  S.  died,  leaving 
J.  R.  surviving;  and  she,  at  the  respective  times  of  making 

*  The  Reports  of  the  case  in  the  Courts  above  are  to  be 
found  in  2  Bingham,  497,  Doe  v.  Roake;  and  5  Barn,  and 
Cres.  720,  Denn  v.  Roake. 
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18$0.  her  will  and  her  death,  had  no  other  lands  in  Surrey  but  those 

^y^/  before  stated .    Upon  the  argument  of  a  special  verdict,  stating 

****"  these  facts,  held  in  the  Court  of  Common  Pleas,  that  this 

»t#N.  was  a  valid  execution  of  the  power :  but  this  judgment  was 

reversed  in  the  Court  of  King's  Bench ;  and  the  judgment 

of  the  King's  Bench  was  affirmed  on  a  writ  of  error. 


In  Trinity  Term,  57th  George  III.  the  Defend- 
ant  in  Error  brought  an  action  of  ejectment  in  the 
Court  of  Common  Pleas,  for  the  recovery  by  the 
first  count  of  the  entirety,  and  by  the  second 
count  of  a  moiety,  of  two  water  corn  mills,  two 
mills,  two  kilns,  and  a  messuage,  cottage,  dwell- 
ing-house, and  premises,  with  the  appurtenances, 
and  divers  acres  of  arable  land,  meadow  land, 
dasture  land,  land  covered  with  water,  and  marsh 
land,  in  the  parish  of  God  aiming,  and  county  of 
Surrey*  The  lessors  of  the  Defendant  in  Error 
became  entitled  to  the  moiety  in  question  under 
conveyances  by  lease  and  release,  bearing  date 
respectively  the  20th  and  21st  of  May,  1802, 
thereof  made  by  John  Roake,  since  deceased,  the 
father  of  the  Plaintiffs  in  Error. 

The  demises  in  ejectment  were  laid  on  the  2d 
day  of  July,  in  the  year  1811. 

The  Plaintiffs  in  Error  pleaded  the  general  is- 
sue of  not  guilty,  and  issoe  was  joined  on  that 
plea. 

The  cause  was  tried  at  the  Surrey  Spring  As- 
sizes, 1823,  before  the  then  Chief  Baron,  when  a 
special  verdict  was  found,  stating  the  title  in  sub- 
stance as  follows  :-— 

Miles  Poole  was  .seised  in  his  demesne  as  of 
fee  of  the  premises  mentioned  in  the  declaration, 
and  being  so  seised,  died  on  the  17th  of  No  vera- 
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ber,  1749 ;  after  his  death  the  premises  descended  1880. 
to  Sarah,  the  wife  of  Thomas  Scott,  and  Eliza-  ^'v^/ 
beth,  the  wife  of  Henry  Roake,  which  Sarah  and 
Elizabeth  were  the  daughters  and  coheirs  of 
Miles  Poole,  and  Thomas  Scott  and  Sarah  his 
wife,  in  right  of  Sarah,  and  Henry  Roake  and 
Elizabeth  his  wife,  in  right  of  Elizabeth,  entered 
»to  and  were  seised  of  the  premises  as  the  law 
requires ;  and  by  indentures  of  lease  and  release, 
bearing  date  respectively  the  26th  and  26th  of 
April,  1750,  (and  duly  executed,)  between  Tho- 
mas Scott  and  Sarah  his  wife  and  Henry  Roake 
and  Elizabeth  his  wife  of  the  first  part,  George 
Johnson  of  the  second  part,  and  William  Hill  of 
the  third  part,  the  premises  were  conveyed  to 
William  Hill,  to  the  intent  and  purpose  that 
William  Hill  should  become  tenant  of  the  free- 
hold of  the  premises,  until  a  common  recovery 
should  be  thereof  obtained  against  him  by  George 
Johnson  as  demandant ;  and  it  was  by  the  inden- 
ture of  release  declared,  that  the  recovery  should 
be  apd  enure  to  the  uses,  intents,  and  purposes 
following ;  that  is  to  say,  as  to,  for,  and  concern* 
iog  one  full  and  equal  undivided  moiety  and  half 
part  of  the  tenements,  with  the  appurtenances, 
to  the  use  of  Thomas  Scott  and  his  assigns  for  his 
natural  life ;  remainder  to  the  use  of  Sarah  Scott, 
his  wile,  for  life ;  remainder  to  the  use  of  such 
person  and  persons,  and  for  such  estate  and  es- 
tates, as  Sarah  Scott,  whether  covert  or  sole, 
should  <by  any  deed  or  writing  under  her  hand 
jand  seal,  ftp  be  sealed  and  executed  in  the  pre- 
&GRce  <*f  .three  ox  more  credible  witnesses,  with 
or  wilhput  power  of  revocation,  or  by  her  last 
will  and  testament  in  writing,  or  any  writing  pur- 
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1830.       porting  to  be  her  last  will  and  testament,  to  be 
by  her  subscribed  and  published  in  the  presence 


ROAKE 


DKNN. 


v;„  of  thrfee  or  more  credible  witnesses,  from  time  to 
time  direct,  limit,  or  appoint ;  and  for  want  of 
such  direction,  limitation,  or  appointment,  to  the 
use  of  all  and  every  the  child  and  children  of 
Thomas  Scott,  on  the  body  of  Sarah  Scott  be- 
gotten, or  to  be  begotten,  equally  to  be  divided 
between  them  share  and  share  alike,  to  take  as 
tenants  in  common,  and  not  as  joint  tenants, 
and  of  the  several  and  respective  heirs  of  the 
body  and  bodies  of  such  child  and  children  law- 
fully issuing ;  and  failing  issue  of  any  such  child 
and  children,  to  the  use ,  of  all  and  every  other 
such  child  and  children  equally,  share  and  share 
alike,  to  take  as  •  tenants  in  common,  and  the 
heirs  of  their  respective  bodies  lawfully  issuing ; 
and  if  one  child  only,  to  the  use  of  such  only 
child  and  the  heirs  of  his  or  her  body  ;  and  for 
default  of  such  issue,  to  the  use  of  the  said  Eli- 
zabeth Roake  and  her  assigns,  for  and  during  her 
natural  life,  without  impeachment  of  waste ;  re- 
mainder to  the  use  of  all  and  every  the  child  and 
children  of  the  said  Elizabeth  Roake,  equally  to 
be  divided  between  them  share  and  share  alike, 
to  take  as  tenants  in  common  and  not  as  joint 
tenants,  and  of  the  several  and  respective  heirs 
of  the  body  and  bodies  of  such  child  and  children 
lawfully  issuing ;  and  failing  issue  of  any  such 
child  or  children,  to  the  use  of  all  and  every  other 
such  child  and  children  equally,  share  and  share 
alike,  to  take  as  tenants  in  common,  and  the  heirs 
of  their  respective  bodies  lawfully  issuing ;  and 
if  one  child,  to  the  use  of  such  only  child,  and 
the  heirs  of  his  or  her  body;  and  in  default  of 
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such  issue,  to  the  use  of  the  said  Thomas  Scott,  1830. 
his  heirs  and  assigns,  for  ever ;  and  the  moiety  H0AKE 
of  which  Henry  Roake  and  Elizabeth  his  wife 
were  seised  in  her  right,  was  settled  to  other 
uses. 

A  recovery  was  suffered  in  Easter  Term,  1 750, 
and  by  virtue  of  the  conveyance  and  recovery 
Thomas  Scott  and  Sarah  his  wife,  and  Henry 
Roake  and  Elizabeth  his  wife,  entered  into  the 
premises  as  to  their  respective  moieties,  and 
became  and  were  seised  of  such  estates  and 
interests  therein  as  could  lawfully  pass  to  them 
under  and  by  virtue  of  the  indentures  and  reco- 
very ;  and  Thomas  Scott  afterwards,  in  or  about 
the  year  1758,.  died  without  having  h^d  any  issue 
by  Sarah  his  wife,  leaving  his  wife  Sarah  him  sur- 
viving. Sarah  Scott  afterwards  intermarried  with 
one  John  Trymmer,  in  1763,  and  he  died  in  or 
about  the  month  of  June  1766,  leaving  his  wife 
the  said  Sarah  him  surviving.  Elizabeth  Roake 
died  in  May  1 755,  leaving  Henry  Roake  her  hus- 
band, and  John  Roake  her  son  and  only  child  by 
Henry.  Roake,  her  surviving,  and  without  having 
made  any  appointment;  and  under  the  uses  de- 
clared of  the  second  mentioned  moiety,  Henry 
Roake  became  tenant  for  life  of  that  last  men- 
tioned moiety,  with  remainder  to  John  Roake  his 
only  child  in  tail. 

By  indentures  of  lease  and  release,  bearing 
date  respectively  the  6th  and  7th  days  of  Sep- 
tember, 1775,  and  duly  executed  and  made  be- 
tween Henry  Roake  and  John  Roake,  (the  son 
and  only  child  of  Henry  Roake  by  Elizabeth  his 
late  wife,  then  deceased,)  Sarah  Trymmer,  Ben- 
jamin Parnell,  and  James  Morgan,  (the  indenture 
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^k  of  release  reciting  that  Sarah  Trymmer  had  con* 
tracted  and  agreed  with  John  Roake  for  the  ab- 
solute purchase  of  his  moiety,  subject  to  the  life 
estate  of  Henry  Roake  therein,)  Henry  Roake 
and  John  Roake  conveyed  the  other  moiety  of 
the  premises  in  the  declaration  mentioned  to 
Benjamin  Parnell  in  fee,  to  the  intent  and  pur- 
pose that  he  might  become  a  tenant  of  the  free- 
hold for  suffering  a  recovery ;  and  it  was  declared 
that  the  recovery  should  be  and  enure  to  the  use 
and  behoof  of  Henry  Roake  and  his  assigns  for 
the  term  of  his  natural  life,  remainder  to  Sarah 
Trymmer  in  fee. 

Henry  Roake  died  on  the  15th  of  December, 
1777.  And  on  the  6th  of  June  1783,  Sarah 
Trymmer  made  and  published  her  last  will  and 
testament  in  writing,  in  the  presence  of  and  at- 
tested by  three  credible  witnesses,  and  thereby 
gave  and  devised  all  her  freehold  estates  in  the 
city  of  London  and  county  of  Surrey,  or  else- 
where, in  the  words  following;  that  is  to  say, 
"  I  hereby  give  and  devise  all  my  freehold  estates 
"  in  the  city  of  London  and  county  of  Surrey,  or 
"  elsewhere,  to  my  nephew  John  Roake  for  his 
"  life,  on  condition,  that  out  of  the  rents  thereof 
"  he  do  from  time  to  time  keep  such  estates  in 
"  proper  and  tenantable  repair ;  and  on  the  de- 
"  cease  of  my  said  nephew  John  Roake  I  devise 
"  all  my  said  estates,  subject  to  and  chargeable 
"  with  the  payment  of  £30.  a  year  to  Anne,  the 
"  wife  of  the  said  John  Roake,  for  her  life,  by 
"  even  quarterly  payments,  to  and  among  bis 
"  children  lawfully  begotten,  equally,  at  the  age 
"  of  twenty-One,  and  their  heirs,  as  tenants  in 
"  common :  but  if  only  one  child  should  live  to 
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u  attain  such  age,  to  him  or  her,  or  his  or  her      18S0. 

"  heirs,  at  his  or  her  age  of  twenty-one ;  and  in 

"  case  my  said  nephew  John  Roake  should  die 

"  without  lawful  issue,  or  suoh  lawful  issue  should 

"  die  before  twenty-one,  then  I  devise  all  the 

"  said  estates,  chargeable  with  such  annuity  of 

"  30/.  a  year  to  the  said  Anne  Roake  for  her  life 

"  In  manner  aforesaid,  to  and  among  my  nephews 

"  and  nieces  Miles,  Thomas,  John,  James,  and 

"  Sarah  Pinfold,  and  Susannah  Longman,  or  such 

"  of  them  as  shall  be  then  living,  and  their  heirs 

"  and  assigns  for  ever." 

Sarah  Trymmer  died  on  the  4th  of  December 
1786,  without  revoking  her  will;  John  Roake 
being  then  living,  and  her  heir  at  law. 

Sarah  Trymmer  had  not  at  the  time  of  making 
her  will,  or  at  the  time  of  her  death,  any  freehold 
lands,  tenements,  or  hereditaments  in  the  county 
of  Surrey,   other  than  those  mentioned  in  the 

declaration. 

By  indenture  quadripartite  of  the  26th  of  April 
J 787,  and  duly  executed  between  John  Roake, 
the  nephew  and  heir  at  law,  and  also  the  devisee 
for  life  named  in  the  will  of  Sarah  Trymmer  of 
the  first  part ;  and  Miles,  Thomas,  John,  James, 
and  Sarah  Pinfold,  and  Susannah  Lopgnjan,  the 
nephews,  and  nieces,  and  devisees  named  in  the 
will  of  Sarah  Trymmer,  of  the  second  part ; 
Benjamin  Paroell  of  the  third  part ;  and  Thomas 
Holland,  Gent,  of  the  fourth  part ;  after  reciting, 
among  other  things,  the  death  and  will  of  Sarah 
Trymmer,  and  that  the  recovery  intended  to  have 
been  suffered,  pursuant  to  the  agreement  con- 
tained in  the  indenture  of  th?  7th  of  September 
1776,  had  never  been  suffered,  nor  any  other  re- 
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1830.  covery  of  the  moiety,  being  the  moiety  formerly 
of  the  said  Elizabeth  Roake,  it  was  declared  and 
agreed  upon  by  and  between  all  and  every  the 
parties  to  that  indenture,  that  a  recovery  should 
be  suffered  to  enure  to  the  same  uses  as  those 
mentioned  in  Sarah  Trymmer's  will,  or  such  of 
them  as  were  capable  of  taking  effect.  A  reco- 
very of  the  moiety  was  accordingly  suffered  in 
Easter  Term,  27th  George  III. 

By  indenture,  bearing  date  the  5th  of  Novem- 
ber 1789,  and  duly  executed,  between  John 
Roake  of  the  one  part,  and  Richard  Nowell  of 
the  other  part,  John  Roake  covenanted  with 
Richard  Nowell  to  levy  a  fine  of  the  premises  in 
the  declaration  mentioned,  to  the  use  of  John 
Roake  in  fee. 

In  pursuance  of  that  agreement  a  fine  was  le- 
vied in  the  Michaelmas  Term  then  next  ensuing. 

By  indentures  of  lease  and  release,  bearing 
date  respectively  the  3d  and  4th  of  July  1 797, 
and  duly  executed,  between  John  Roake  and 
Elizabeth  his  wife  of  the  first  part,  the  said 
Richard  Nowell  of  the  second  part,  and  John 
Radcliffe  of  the  third  part,  the  premises  in  the 
declaration  mentioned  were  conveyed  by  John 
Roake  to  Richard  Nowell  in  fee,  for  the  purpose 
of  making  him  a  tenant  to  the  praecipe,  in  order 
that  he  might  suffer  a  recovery,  to  the  use  of  such 
person  or  persons  as  John  Roake  should  appoint; 
and  in  default  of  such  appointment,  to  the  use  of 
John  Roake  in  fee ;  and  in  pursuance  of  that 
agreement  a  recovery  was  suffered  in  Trinity 
Term  37th  George  III. 

By  indentures  of  lease  and  release,  bearing 
date  respectively  the  20th  and  21st  May,  1802, 
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between  John  Roake  of  the  first  part,  Richard  1890. 
Nowell  of  the  second  part,  John  Atkinson  of  the 
third  part,  William  Smith  of  the  fourth  part,  and 
William  Atkinson  of  the  fifth  part,  John  Roake, 
in  consideration  of  1220/.  purchase  money,  con- 
veyed the  premises  to  John  Atkinson  in  fee,  to 
such  uses  as  the  said  Richard  Nowell  should 
appoint ;  and  in  default  of  such  appointment  to 
the  use  of  Richard  Nowell  for  life,  without  im- 
peachment of  waste ;  and  after  the  determination 
of  that  estate  by  any  means  in  the  life  time  of 
Richard  Nowell,  to  the  use  of  John  Atkinson 
during  the  life  of  Richard  Nowell  as  trustee  to 
bar  dower;  remainder  to  the  heirs  of  Richard 
Nowell  in  fee. 

By  virtue  of  the  last  mentioned  conveyance, 
Richard  Nowell  entered,  and  became  and  was 
seised  of  such  estate  of  and  in  the  said  tenements 
as  could  or  might  lawfully  pass  to  him  under  and 
by  virtue  of  that  indenture. 

John  Roake  died  the  13th  of  February  1803, 
and  left  the  Defendants  (the  Plaintiffs  in  Error) 
John  Henry  Roake,  Thomas  William  Roake, 
Elizabeth  Roake,  and  George  Roake,  who  were 
his  only  children,  him  surviving. 

The  special  verdict  concluded  by  stating,  that 
Richard  Nowell  being  so  seised  and  possessed  as 
aforesaid,  on  the  2d  of  July  1811,  demised  the 
premises  to  John  Denn  and  his  assigns,  from  the 
first  day  of  the  same  month  to  the  full  end  and 
term  of  twenty-one  years  then  next  ensuing,  and 
fully  to  be  complete  and  ended :  by  virtue  of 
whitih  demise  John  Denn  entered  into  and  was 
possessed  of  the  premises,  until  the  Defendants 
(the  Plaintiffs  in  Error)  and  Elizabeth  Roake,  on 
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1830.  the  2d  day  of  July  1811,  claiming  title  to  the 
premises,  entered  and  expelled  John  Denn,  and 
have  kept  him  from  the  possession  of  the  same 
from  thence  hitherto. 

On  this  special  verdict,  judgment  was  pro- 
nounced by  the  Court  of  Common  Pleas,  on  the 
7th  of  February,  in  Hilary  Term  1825,  for  the 
Plaintiffs  in  Error. 

On  the  1 0th  of  the  same  month  the  Defendant 
in  Error  sued  out  his  Writ  of  Error  in  the  Court 
of  King's  Bench. 

In  Michaelmas  Term  in  the  same  year  errors 
were  assigned  by  the  Plaintiff,  and  afterwards  in 
the  same  term  the  Defendants  delivered  their 
Joinder  in  Error. 

In  Trinity  Term  1826,  judgment  was  given  by 
the  Court  of  King's  Bench  for  the  Defendant  in 
Error,  reversing  the  judgment  of  the  Court  of 
Common  Pleas. 

After  judgment  pronounced  by  the  Court  of 
King's  Bench  on  the  Writ  of  Error,  the  Plain- 
tiffs in  Error  moved  that  Court  to  quash  the 
Writ  of  Error  on  the  technical  point  stated  below. 
But  the  Court  refused  to  interfere,  on  the  ground 
that  the  Plaintiffs  in  Error  had  joined  in  the  pro- 
ceedings in  Error,  and  the  merits  of  the  case  had 
been  fully  argued  and  decided. 

The  Plaintiffs  in  Error  then  moved  the  Court 
of  Common  Pleas  to  issue  execution  on  the  judg- 
ment they  had  obtained  in  that  Court ;  but  the 
Court  of  Common  Pleas  refused  the  application* 

They  then  sued  out  a  Writ  of  Error  in  Parlia- 
ment, and  assigned  general  errors,  and  also  "  that 
"  it  appears  that  the  Writ  of  our  Lord  the  King 
"  for  amending  and  correcting  the  said  supposed 


On  the  part  of  the  Plaintiffs  in  Error  it  was 
argued  first,  as  to  matter  of  form,  that  there  was 
such  a  defect  in  the  writ  of  error  in  the  King's 
Bench,  as  waft  not  amendable  or  curable  un- 
der the  Statute  5  Geo.  I.  c.  13,  and  the  writ 
of  error  ought  to  have  been  quashed;  and  the 
following  authorities  were  cited :—  Wright  v.  Can- 
ning, 2  Strange,  807 ;  Canning  v.  Wright,  2  Lord 
Raymond,  1631,  S.  C. ;  Vice  v.  Burton,  2  Strange, 
891,  S.  P. ;  and  in  addition  to  those  cases,  Rejein- 
doz  v.  Randolph,  2  Strange,  834 ;  and   Wilson  v. 
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••  error  in  the  record  and  process  in  the  plaint      1830. 

"  which  was  in  the  Court  of  our  said  Lord  the 

"  King  before  the  Justices  of  the  Bench  at  West- 

"  minster,  and  on  which  said  Writ  the  reversal 

"  of  the  judgment  of  that  Court  is  founded,  was 

"  returnable  in  the  said  Court  of  our  said  Lord 

"  the  King  before  the  King  himself,  in  fifteen 

"  days  of  Easter,  m  the  sixth  year  of  the  reign  of 

"  our  said  Lord  the  King ;  whereas  the  said  judg- 

"  meat  of  the  said  Court  of  our  said  Lord  the 

"  King  before  the  Justices  of  the  Bench  at  West- 

"  minster,  was  not  given  or  pronounced  until  after 

"  the  return  of  the  said  writ  for  correcting  Errors, 

"  that  judgment  not  having  been  given  or  pro- 

"  nounced  until  Trinity  Term,  in  the  sixth  year 

"  aforesaid ;"  and  also  that  "  there  is  not  any 

"  writ  or  process  remaining  of  record  in  the  said 

"  Court  of  our  said  Lord  the  King  before  the  King 

"  himself,  to  warrant  or  authorise  the  judgment 

"  of  reversal   given,  and   pronounced  by    that 

"  Court." 

The  Defendant  in  Error  pleaded  in  Nulla  est 
Erratum. 
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1830.      Irtgbldsby,   2  Lord  Raymond,    1179;  Somerville  v. 
^^f      White,  5  East,  145  ;  Gravelly.  Stimpson,  1  B.  and 
P.  479. 

Secondly,  on  the  merits :  that  the  will  of  Sarah 
Trymmer  was  a  good  execution  of  her  power.* 
For  at  the  time  of  making  her  will,  she  had  no 
freehold  estates  in  the' county  of  Surrey,  except 
the  undivided  moiety  of  the  tenement  in  the 
county  of  Surrey,  which  was  subject  to  her  power 
of  appointment.  Consequently  her  will  would 
have  been  totally  inoperative  at  law  as  to  any  te- 
nements in  the  county  of  Surrey,  unless  it  were 
allowed  to  operate  as  an  execution  of  the  power. 
The  Courts  below  reasoned  upon  the  assumption 
that  Sarah  Trymmer  was  seised  in  fee  of  one  un- 
divided moiety  of  the  tenements  in  the  county  of 
Surrey,  and  was  seised  of  the  other  moiety  for 
life,  with  a  power  of  appointment ;  whereas  it  is 
apparent,  upon  the  face  of  the  special  verdict, 
that  she  was  not  seised  in  fee  of  one  moiety,  inas- 
much as  the  recovery  intended  to  be  suffered  in 
pursuance  of  the  deeds  of  September,  1775,  was 
not  suffered  till  after  her  death,  consequently  the 
legal  estate  conveyed  by  those  deeds  remained 
vested  in  Parnell,  and  never  did  vest  in  Sarah 
Trymmer. 


On  the  part  of  the  Defendants  in  Error  as  to 
the  question  of  form,  it  was  argued  that  the 
Plaintiffs  in  Error  having  joined  issue  on  the 
Writ  of  Error,  were  estopped  and  precluded  from 
objecting  to  the  irregularity,  if  any,  in  the  pro- 
ceedings. To  have  availed  themselves  of  the  in- 
sufficiency of  the  Writ  of  Error,  they  ought  to 

*  Standen  v.  Standen,  2  Yes,  Jan.  589* 


The  following  authorities  were  cited: — Pro: 
Sir  Ed.  Clare's  Case,  6  Rep.  17 ;  Maddison  v.  An- 
drew,  I  Ves.  57 ;  Morgan  v.  Surman,  1  Tau.  289 ; 
Roach  v.  Wadham,  6  East,  289 ;  Dillon  v.  Dillon, 
1  Ball  and  Be.  77  ;  Hales  v.  Margerum,  3  Ves.  299. 
—Con:  Andrews  v.  Emmott,  2  B.  C.  C.  297;  Lang- 
ham  v.  Nenny,  3  Ves.  467 ;  exparte  Caswall,  1 
Atk.  559;  Nannock  v.  Horton,  7  Ves.  391 ;  Bennet 
v.  Aburrow,  8  Ves.  609;  Bradley  v.  Westcott,  13 
Ves.  445 ;  Jones  v.  Tucker,  2  Mer.  533  ;  Jones  v. 
Currie,  1  Swan,  66. 


For  the  Plaintiffs  in  Error. — The  Attorney  Ge- 
neral* and  Serjeant  Peake. 

For  the  Defendants  in  Error. — The  Solicitor- 
General  and  Mr.  Preston. 
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have  put  a  Plea  on  the  Record  applicable  to  the      1830. 
case. 

As  to  the  merits,  it  was  argued  that  Mrs.  Trym-  ^ 
mer  did  not  express  any  intention  to  exercise  her 
power :  and  that  it  is  a  rule  of  law  that  general 
words  shall  not  amount  to  an  exercise  of  a  power 
of  appointment,  unless  the  language  of  the  instru- 
ment has  reference  to  the  power,  or  the  subject, 
or  would,  in  the  genuine  and  legal  import  of  the 
language,  fail  of  effect  unless  it  amounted  by  con- 
struction to  an  execution  of  the  power. 

In  this  case  no  reference  is  made  in  the  will  of 
Mrs.  Trymmer  to  the  power,  or  the  subject,  and 
the  language  of  her  will  has  full  operation  by  its 
application  to  property  of  which  Mrs.  Trymmer 
was  seised  in  fee. 


*  Tiodal,  shortly  afterwards  appointed  Chief  Justice  of  the 
Common  Pleas. 
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1830*  The  ease  was  argued  before  the  Judges  in  1829, 
and  after  the  argument  a  question  was  put  to  the 
Judges,  which,  on  the  16th  of  February,  1830, 
was  answered  by  the  Lord  Chief  Baron,  who  de- 
livered the  opinion  of  the  Judges  as  follows  :— 

The  Lard  Chief  Baron. — There  is  no  difference 
of  opiaion  among  the  judges.  The  question  which 
they  have  had  to  consider,  in  pursuance  of  your 
Lordships'  order,  is  expressed  in  these  words  \ — 
Whether,  upon  the  facts  stated  in  the  special 
verdict  in  this  case,  the  will  of  Sarah  Trymjpaer 
operated  as  ma  execution  of  the  power  of  appoint- 
ment of  that  moiety  .of  the  tenements  in  Surrey, 
of  which  she  was  tenaot  for  life,  with  the  power 
of  appointment  stated  in  the  special  verdict. 

The  facts  stated  in  the  special  verdict,  which 
it  is  material  to  recollect,  are  these : — In  the  year 
1749,  estates,  one  moiety  of  which  is  now  in  ques- 
tion, upon  the  death  of  their  father,  Miles  Poole, 
desoended  upon  Sarah,  the  wife  of  Thomas  Scott, 
and  Elizabeth,  the  wife  of  Henry  Roake,  who 
were  his  daughters  and  co-heirs.  In  1750,  these 
estates  were  validly  settled  to  the  following  uses : 
— One  fell  undivided  moiety  to  the  use  .of  Thomas 
Scott,  for  life ;  remainder  to  the  use  of  Sarah 
Scott,  his  wife,  for  life ;  remainder  to  the  use  of 
sueh  person  or  persons,  and  for  such  estate  and 
estates,  as  the  said  Sarah  Scott,  whether  covert 
or  sole,  should  by  any  deed  or  writing  under  her 
hand  and  seal,  to  be  sealed  and  executed  in  the 
presence  of  three  or  more  credible  witnesses,  with 
or  without  power  of  revocation,  or  by  her  last 
will  and  testament  in  writing,  or  any  writing  pur- 
porting to  be  her  last  will  and  testament,  to  be 
by  her  subscribed  and  published,  in  the  presence 
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of  three  or  more  credible  witnesses,  from  time  to  1880. 
time  direct,  limit,  or  appoint ;  and  for  want  of 
appointment,  to  the  use  of  the  children  of  that  j* 
marriage ;  and  in  default  of  issue,  this  moiety  was 
limited  to  Elizabeth  Roake,  for  her  life,  with  li- 
mitations to  her  family,  analogous  to  those  which 
I  have  mentioned  respecting  Sarah  Scott  and  her 
family-  The  other  undivided  moiety  was  limited 
for  the  use  of  Elizabeth  Roake  for  life,  subject  to 
limitations  exactly  of  the  same  nature  and  de- 
scription with  those  I  have  already  mentioned  as 
to  the  preceding  moiety.  It  is  unnecessary  to 
detail  them.  Sarah  Scott  survived  her  first  hus- 
band, Thomas  Scott,  and  afterwards  intermarried 
with  one  John  Trymmer,  whom  she  also  survived. 
She  became  a  widow  the  second  time,  in  1766. 
In  1775  die  purchased  the  other  undivided  moiety 
from  the  Jamily  of  Roake.  By  deeds  dated  in 
that  year,  that  moiety  was  conveyed  to  make  a 
tenant  to  the  precipe,  in  order  to  the  suffering  of 
a  common  recovery ;  which  recovery  it  was  de- 
dared  should  enure  to  the  use  of  Henry  Roake 
for  life,  with  remainder  to  Sarah  Trymmer,  the 
widow  in  fee.  Henry  Roake  died  in  December 
1777,  and  by  his  death  Sarah  Trymmer  came 
into  the  possession  of  that  undivided  moiety. 

From  tins  time,  therefore,  to  the  time  of  ber 
death,  she  had  the  absolute  and  entire  interest  in 
that  undivided  .moiety  of  the  estate  which  iad 
been  originally,  try  the  deeds  of  1760,  limited  to 
the  family  of  Roake;  aadtis  to  her  own  moiety, 
her  first  husband,  Thomas  Scott,  being  dead,  sbe 
was  tenant  iur  life  of  it,  with  the  power  of  ap- 
pointment or  authority  before  particularly. stated; 
and  in  default  of  appointment,  the  estates  stood 
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1830.       limited  to  the  several  uses  I  have  also  before 
stated. 

Such  were  the  rights,  interests  and  authorities 
which  were  vested  in  Sarah  Trymmer,  when  she 
made  the  will  to  which  the  question  put  by  your 
Lordships  refer.     That  will  is  dated  on  the  6th  of 
June,  1783,  has  all  the  solemnities  required  by 
the  deed  of  1750,  creating  the  power,  and  is,  so 
far  as  respects  this  subject,    in  the  following 
words : — "  I  hereby  give  and  devise  all  my  free- 
"  hold  estates  in  the  city  of  London  and  county 
"  of  Surrey,  or  elsewhere,  to  my  nephew,  John 
"  Roake,  for  his  life,  on  condition,  that  out  of  the 
"  rents  thereof  he  do,  from  time  to  time,  keep 
"  such  estates  in  proper  and  tenantable  repair ; 
"  and  on .  the  decease  of  my  said  nephew,  John 
"  Roake,  I  devise  all  my  estates,  subject  to  and 
t§  chargeable  with  the  payment  of  30/.  a  year  to 
"  Anne,  the  wife  of  the  said  John  Roake,  for  her 
"  life,  by  even  quarterly  payments,  to  and  among 
"  his  children  lawfully  begotten,  equally,  at  the 
"  age  of  twenty-one,  and  their  heirs,  as  tenants  in 
"  common :  but  if  only  one  child  should  live  to 
"  attain  such  age,  to  him  or  her,  or  his  or  her 
"  heirs,  at  his  or  her  age  of  twenty-one :     And  in 
"  case  my  said  nephew,  John  Roake,  should  die 
"  without  issue,  or  such  lawful  issue  should  die 
"  before  twenty-one,  then  I  devise  all  the  said 
"  estates,  chargeable  with  such  annuity  of  30/.  a 
"  year,  to  the  said  Anne  Roake,  for  her  life,  in 
"  manner  aforesaid,  to  and  among  my  nephews 
"  and  nieces,  Miles,  Thomas,  John,  James,  and 
"  Sarah  Pinfold,  and  Susannah  Longman,  or  such 
"  of  them  as  shall  be  then  living,  and  their  heirs 
i€  and  assigns  for  ever." 
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We  are  of  opinion  that  this  devise  is  not  an  exe-  1890. 
cution  of  the  authority  given  to  Sarah  Trymmer, 
by  the  settlement  of  1750.  There  are  many  cases 
upon  this  subject,  and  there  is  hardly  any  subject 
upon  which  the  principles  appear  to  have  been 
stated  with  more  uniformity,  or  acted  upon  with 
more  constancy.  They  begin  with  Sir  Edward 
Clere's  case*,  in  the  reign  of  Queen  Elizabeth, 
and  are  continued  down  to  the  present  time ;  and 
I  may  venture  to  say,  that  in  no  instance  has  a 
power  or  authority  been  considered  as  executed, 
unless  by  some  reference  to  the  power  or  autho- 
rity, or  to  the  property,  which  was  the  subject  of 
it ;  or  unless  the  provision  made  by  the  person 
intrusted  with  the  power  would  have  been  ineffec- 
tual, would  have  had  nothing  to  operate  upon, 
except  it  were  considered  as  an  execution  of  such 
power  or  authority. 

In  this  case  there  is  no  reference  to  the  power, 
there  is  no  reference  to  the  subject  of  the  power, 
and  there  is  sufficient  estate  to  answer  the  devise 
without  calling  in  the  aid  of  the  undivided  moiety 
now  in  question :  all  the  words  are  satisfied  by 
the  undivided  moiety  of  which  she  was  the  owner 
in  fee.  It  is  said  that  the  present  is  a  question  of 
intention,  and  so,  perhaps,  it  is ;  but  there  are 
many  cases  of  intention,  where  the  rules  by  which 
the  intention  is  to  be  ascertained  are  final  and 
settled.  It  would  be  extremely  dangerous  to 
depart  from  these  rules  in  favor  of  loose  specula- 
tion, respecting  intention  in  the  particular  cases. 
It  is,  therefore,  that  the  wisest  Judges  have 
thought  proper  to  adhere  to  the  rules  I   have 

*  6th  Report,  fo.  17* 
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1830,  mentioned,  in  opposition  to  what  they  evidently 
Yol^  thought  the  probable  intention  in  the  particular 
'*'  case  before  the  p.  I  will  refer  to  one  only — to 
Jonqs  v.  Tucker,*  before  Sir  William  Grant,  In 
that  case,  a  person  had  power  to  appoint  1 00/. ; 
by  her  will  she  bequeathed  100/.  to  the  Plaintiff, 
and,  it  was  said,  had  nothing  but  a  few  articles  of 
furniture  of  her  own  tQ  answer  the  bequest. 

The  language  which,  according  to  the  reporter, 
Sir  William  Grant  used  was  this : — "  In  my  own 
"  private  opinion,  I  think  the  intention  was  to 
"  give  the  100/.,  which  the  Testatrix  bad  a  power 
"  to  dispose  of;  but  1  do  not  conceive  that  I  can 
"  judicially  declare  it  to  have  been  executed." 
The  only  circumstance  that  has  been  pointed  out 
as  furnishing  evidence  of  the  testatrix's  intending 
to  execute  the  power  in  question,  is  the  condition 
annexed  to  the  devise  to  John  Roake,  the  devisee 
for  life,  viz. :  that  he  should,  out  of  the  rents  and 
profits  of  the  devised  premises,  keep  them  in 
tenantable  repair.  I  say  this  is  the  only  cir- 
cumstance, because  it  has  been  fixed  by  many 
cases,  t  that  using  the  words  "  my  estate,"  al- 
though the  subject  of  the  power  might  have  been 
at  one  period  the  property  of  the  person  to  exer- 
cise, it  will  not  be  considered  as  in  execution  of 
the  power.  We  are  of  opinion  that  the  direction 
respecting  the  repairs,  has  no  effect  in  proving, 
according  to  the  authorities,  that  this  testatrix 
meant  to  exercise  here  authority  over  the  undi- 
vided moiety  of  this  estate.  It  appears  to  ua, 
that  this  would  be  to  contradict  that  long  list  of 
decisions  to  which  I  have  referred,  and  would  be 

•  2nd  Merivalc,  Report*,  p.  533.      f  Sogden  on  Powers. 
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to  indulge  an  uncertain  speculation  in  opposition  1890* 
to  positive  rules.  There  is  no  incongruity  in 
directing  a  tenant  for  life  of  an  undivided  moiety, 
to  keep  his  share  of  the  premises  in  repair ;  a  per- 
son with  such  an  interest  is  not  without  remedies 
for  enforcing  repairs ;  and,  at  the  worst,  the  devise 
would  make  him  liable,  as  against  the  remainder- 
man, for  dilapidation. 

It  seems,  therefore,  to  my  brothers,  as  well  as 
to  me,  that  the  question  which  your  Lordships 
have  been  pleased  to  put  to  us  should  be  answered 
in  the  negative,  and  that  the  will  of  Sarah  Trym- 
mer  did  not  operate  as  an  execution  of  her 
power. 

The  Lord  Chancellor. — It  does  not  appear  to 
me  that  there  is  any  real  difficulty  in  the  case ; 
it  is,  therefore,  my  intention  to  move  for  your 
Lordships'  judgment. 

tt  will  be  proper  that  I  should  state  very 
shortly  the  history  of  this  case.  It  was  an  action 
of  ejectment,  brought  in  the  Court  of  Common 
Pleas,  for  the  purpose  of  recovering  the  possession 
of  certain  houses,  situate  in  the  county  of  Surry ; 
the  jury  found  a  special  verdict,  and  upon  that 
special  verdict  the  Court  of  Common  Pleas  pro- 
nounced judgment  for  the  Defendant.  A  writ  of 
error  was  sued  out  from  that  judgment,  and  the 
Court  of  King's  Bench  were  of  opinion,  and,  after 
argument,  decided  against  the  judgment  of  the 
Court  of  Common  Pleas,  which  was  reversed. 
The  case  then  came,  by  writ  of  error,  to  your 
Lordships9  bar,  and  upon  that  occasion, in  conse- 
quence of  the  difference  of  opinion  between  the 
two  Courts,  as  well  as  the  importance  of  the 
question,  it  was  considered  by  your  Lordships 
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1890.  proper,  that  the  Judges  should  be  requested 
to  give  their  attendance.  The  Judges  were 
THM  accordingly  summoned,  and  after  the  argument, 
this  question  was  put  to  the  Judges  : — "  Whe- 
"  ther,  upon  the  facts  stated  in  the  special  ver- 
"  diet  in  this  case,  the  will  of  Sarah  Trymmer 
"  operated  as  an  execution  of  the  power  of  ap- 
"  pointment  of  that  moiety  of  the  tenements  in 
"  Surry,  of  which  she  was  the  tenant  for  life, 
"  with  the  power  of  appointment  stated  in  the 
"  special  verdict  ? "  The  Judges  are  unanimously 
of  opinion,  that  the  will  did  not  operate  as  an 
execution  of  the  power  of  appointment ;  and  the 
opinion  which  they  have  so  expressed,  if  sanc- 
tioned by  your  Lordships,  substantially  decides 
the  present  question. 

The  facts  of  the  case,  which  raised  this  ques- 
tion, may  be  stated  in  a  very  few  words.  Sarah 
Trymmer  was  entitled  to  one  moiety  of  these  pre- 
mises in  fee ;  she  was  tenant  for  life  of  the  other 
moiety,  with  a  power  of  appointment  in  fee; 
under  these  circumstances  she  made  her  will,  the 
terms  of  which  have  been  read  to  your  Lordships. 
The  only  material  part  to  which  it  is  necessary  to 
refer  is  this : — "  I  hereby  give  and  devise  all  my 
"  freehold  estates  in  the  city  of  London  and 
"  county  of  Surry,  or  elsewhere,  to  my  nephew, 
"  John  Roake,  for  life,  on  condition  that,  out  of 
"  the  rents  thereof,  he  do,  from  time  to  time, 
"  keep  such  estates  in  proper  and  tenantable  re- 
"  pair ;  and  on  the  decease  of  my  nephew,  John 
"  Roake,  I  devise  all  my  said  estates,  subject  to 
"  a  charge  of  30/.  a  year,  to  Ann,  the  wife  of  the 
"  said  John  Roake." 

Now  the  law  applicable  to  this  question,  as 
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has  been  stated  by  the  Lord  Chief  Baron,  has  1830. 
been  settled  by  a  long  series  of  decisions,  from  "^mlm 
the  case  which  has  been  referred  to  in  the  time  of  *• 
Sir  Edward  Coke,  Sir  Edward  Clere's  case,  down 
to  the  present  time,  that  if  the  will,  which  is  in- 
sisted upon  as  the  execution  of  the  power,  does 
not  refer  to  the  power,  and  if  the  dispositions  of 
the  will  can  be  satisfied  without  their  being 
considered  to  be  an  execution  of  the  power, 
unless  there  are  some  other  circumstances  to 
shew  that  it  was  the  intention  of  the  devisor  to 
execute  the  power  of  appointment  by  the  will, 
under  such  circumstances  the  Courts  have  uni- 
formly decided  that  the  will  is  not  to  be  consi- 
dered to  be  an  execution  of  the  power.  Now,  in 
this  case  there  is  no  reference  in  the  will  to  the 
power ;  there  was  other  property  in  the  county  of 
Surry,  sufficient  to  satisfy  the  terms  of  the  will ; 
and  there  is  no  circumstance  whatever  to  satisfy 
my  mind,  as  I  conceive  it  ought  to  be  satisfied, 
that  there  was  a  manifest  intention  in  the  testa- 
trix to  execute  an  appointment  under  the  power 
given  by  this  will. 

Under  these  circumstances,  I  conceive  I  am 
bound  to  say,  that  whatever  private  opinion, 
whatever  conjectural  opinion,  I  may  entertain 
respecting  the  intention  of  the  testatrix,  the 
will  is  not  an  execution  of  the  power ;  and  for 
these  reasons,  which  have  been  stated  more  in 
detail  by  the  Lord  Chief  Baron,  I  am  of  opinion, 
that  the  opinion  which  has  been  delivered  by  the 
Judges  is  correct,  and  that  the  judgment  of  the 
Court  of  King's  Bench  ought  to  be  affirmed.  I 
beg  leave,  therefore,  to  move  that  that  judgment 
be  affirmed  accordingly. 
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1830.  Lord  Wynford. — After  the  opinion  which  baa 

been  delivered  by  the  Lord  Chief  Baron,  it  is  not 
my  intention  to  occupy  your  Lordships'  time  for 
many  minutes.  The  noble  and  learned  Lord  ha* 
referred  to  the  history  of  this  cause ;  1  rather  think 
that  1  am  better  acquainted  with  the  history  of 
this  cause  than  the  noble  and  learned  Lord,  for  I 
was  in  the  Court  below  when  it  was  decided ;  and 
it  is  due  to  that  Court  to  state,  that  no  pains  were 
spared  in  its  decision,  for  it  occupied  the  consi- 
deration of  the  Court  six  months — a  longer  time 
than  any  other  case  I  remember :  the  Court  were 
six  months  laboring  upon  the  case  before  it  was 
decided.  After  the  opinion  which  has  been  ex- 
pressed, I  will  not  enter  into  the  particulars  of  the 
cases  which  have  been  decided ;  my  opinion  was 
perfectly  in  accordance  with  those  cases ;  and  k» 
the  result  to  which  I  came,  I  considered  myself 
as  acting  in  conformity  with  the  principles  laid 
down  in  those  cases. 

The  Lord  Chief  Baron  has  very  truly  stated, 
that  this  is  a  question  of  intention.  I  feel  satisfied 
that  if  this  question  had  been  proposed  to  a  thou- 
sand persons,  nine  hundred  and  ninety-nine  would 
have  been  of  opinion  that  the  intention  of  thia 
party  was  to  give  this  property  in  execution  of 
the  power  of  appointment,  and  would  have  said 
that  it  is  contrary  to  justice  that  these  parties 
should  not  have  it;  but  I  agree  with  the  Lord 
Chief  Baron,  that,  unfortunately,  we  are  confined 
by  the  rules  which  have  been  laid  down.  Rules, 
with  respect  to  evidence  of  intention,  are  bad 
miles,  and  I  trust  I  shall  live  to  see  them  no  longer 
binding  on  the  Judges. 

I  agree  that  wc  must  decide  in  conformity  to 
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Gere's  case,  in  which  it  has  been  decided  that  a  1830. 
power  is  not  executed  unless  there  be  in  the  in-  ^t^T 
strument  in  which  it  is  professed  to  be  executed, 
a  reference  to  the  power ;  or  unless  the  estate  in 
question  is  referred  to,  or  that  the  instrument  will 
otherwise  be  entirely  inoperative.  That  is  the 
principle  stated  by  the  Lord  Chief  Baron-^that 
was  the  principle  acted  upon  in  this  case  by  the 
Court  of  Common  Pleas ;  and  if  the  estate  is  not 
referred  to,  the  judgment  of  the  Court  of  Com- 
mon Pleas  is  clearly  inconsistent  with  the  estab- 
lished cases :  but  I  conceive  the  estate  is  referred 
to,  and  I  beg  leave  to  state,  after  having  paid  a 
great  deal  of  attention  to  this  subject,  and  I  state 
that,  without  the  possibility  of  contradiction  by 
any  noble  or  learned  Lord,  that  this  precise  case 
never  occurred  before.  There  is  no  case  to  be 
found  in  the  books,  in  which  a  decision  has  been 
pronounced,  where  the  estates  were  in  moieties ; 
that  is,  where  the  party  has  one  part  of  the  estate 
in  her  own  right,  and  the  other  under  a  deed 
connected  with  a  power.  If  that  case  had  been 
decided,  I  should  have  felt  myself  bound  by  it, 
and  so  would  those  Judges  who  concurred  in  the 
decision  in  the  Court  of  Common  Pleas. 

Then  the  question  is,  whether  we  are  bound  in 
such  a  case ;— whether  it  is  one  to  which  such 
technical  rules  apply.  Is  the  estate  referred  to 
in  this  case?  I  conceive  it  is.  The  old  lady, 
Mrs.  Trymmer,  had  houses  in  Surry. 

This  cause  has  been  under  discussion  in  the 
Courts  below,  and  in  this  House,  from  the  year 
1823  to  the  present  time;  I  mention  that, 
because  it  is  a  fit  subject  for  the  considera- 
tion of  noble  Lords.    I A  1823  tins  tfase  was  tried 
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1830.  in  the  county  of  Surry,  and  from  that  time  to  the 
present,  it  has  been  in  a  course  of  litigation :  I 
£_  believe  the  whole  property  was  worth  only  1200/. 
She  possessed  these  houses  in  the  county  of 
Surry,  having  purchased  one  moiety,  and  having 
the  other  moiety  by  the  instrument  executed  on 
her  marriage  with  her  husband,  by  which  she  had 
the  power  to  dispose  of  that  moiety  ;  so  that  she 
had  the  entire  interest  in  one-half,  and  in  the 
other  an  estate  for  life,  with  a  power  of  dis- 
position. 

From  the  difference  of  opinion  which  we  have 
witnessed  in  another  case  *  to-day,  nobody  can  be 
quite  sure  what  is  law,  and  what  is  not  law ;  but 
I  always  supposed  it  to  be  law,  that  that  which 
a  party  has  a  power  of  giving,  must,  under  such 
circumstances,  be  taken  to  have  been  given ;  the 
testatrix  had  power  over  both  the  moieties  of 
the  estate — she  had,  therefore,  a  complete  right 
over  the  whole.     The  words  in  the  will,  upon 
which  this  question  arises,  are  these : — "  I  hereby 
"  give  and  devise  all  my  freehold  estates  in  the 
"  city  of  London  and  county  of  Surry,  or  else- 
"  where,  to   my  nephew,  John  Roake,   for  his 
"  life,  on  condition  that,  out  of  the  rents  thereof, 
"  he  do,  from  time   to  time,   keep  such  estates 
"  in  proper  and  tenantable  repair ;  and  on  the 
"  decease  of  my  nephew,  John  Roake,  I  devise 
"  all  my  said  estates,  subject  to,  and  chargeable 
"  with,  the  payment  of  30/.  a  year;  "  and  so  on. 
Now,  when  she  says,    "  I  give   and  devise  all 
"  my  freehold   estates,"   what  did   she   mean? 
We  are  told  she  meant  only  this: — I  give  all 
the    estates   in  which   I  have   a  property,  not 

*  The  King  v.  Wtstwood%  post. 
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those  over  which  I  have  a  power  and  control.  1890. 
But  it  is  not  sufficient  to  say,  that,  by  the  exer- 
cise of  ingenuity,  that  may  be  made  out  to  be  the 
rule  of  construction ;  we  must  look  at  the  whole 
instrument,  and  not  at  any  particular  part.  In 
another  place  she  directs,  that  the  person  who 
holds  shall  repair.  Why,  what  is  he  to  repair  ? 
Is  he  to  repair  one-half  of  the  tenement,  the  other 
half  being  in  another  person  ?  Is  each  to  have 
the  undivided  moiety?  If  so,  surely  he  cannot 
repair  at  all.  It  is  clear,  that  in  speaking  of  her 
freehold  estates  in  the  former  part  of  her  will,  she 
is  speaking  of  all  her  estates ;  and  that  in  pro- 
viding for  the  repairing  and  keeping  up  the 
estate,  she  meant  him  to  repair  and  keep  up  the 
whole  estate. 

But  whatever  my  opinion  may  have  been,  and 

however  diligently  formed,  as  long  as  I  have  the 

honour  of  sitting  in  this  House,  whenever  the 

Judges  of  the  land  tell  me  what  is  the  law,  I  will 

never  vote  against  that  which  they  declare  to  be 

the  law ;  nor  will  I,  by  any  argument  on  my  part, 

endeavour  to  prevail  on  any  of  your  Lordships  to 

do  so.    Whenever  there  is  a  difference  of  opinion, 

I  shall  regulate  my  own  opinion,  as  well  as  I  can, 

by  that  which  the  learned  Judges  have  declared 

as  the  law ;  and  though  agreeing  in  the  rule,  yet 

perceiving,  as  I  did,  the  distinction  which  I  have 

mentioned  between  this  case  and  the  class  of 

cases  which  have  been  decided,  I  was  induced  to 

come  to  the  result,  which   I  expressed  as  my 

opinion  in  the  Court  below,  I  shall  concur  most 

cheerfully  with  the  learned  Lord  on  the  woolsack, 

who  has  moved  that  the  judgment  of  the  Court 

of  King's  Bench  be  affirmed. 


SOAK* 
V. 


26  CASES   IK   THE   HOUSE   OF   LORDS 

1880.  i^rd  Tenterden. — I    agree  entirely    with   the 

unanimous  opinion  of  the  Judges,  which  has 
been  delivered  to  your  Lordships  by  the  Lord 
Chief  Baron ;  and  I  think,  in  such  cases,  it 
is  much  safer  to  abide  by  general  rules  and  prin- 
ciples, than  to  enter  into  nice  constructions  by 
which  we  may  be  misled.  The  Court  of  King's 
Bench  considered  that  this  case  was  governed  by 
the  series  of  cases  which  had  been  decided ;  and 
that,  in  consequence,  the  will  was  not  an  execu- 
tion of  the  power  of  appointment.  Retaining 
that  opinion,  the  grounds  of  which  have  been  very 
clearly  stated  by  the  Lord  Chief  Baron,  I  beg  to 
state,  without  further  observation,  that  I  concur 
in  the  motion  that  the  judgment  be  affirmed. 


Judgment  affirmed. 
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IRELAND. 


notunoN. 


(court  of  exchequer  chamber.) 
Owen  Wtnne,    Esquire,  M.P.       \£%$£u 

Sir  George  Abercrombie  Robin-  \ 
son,  Baronet,  Frederick  JohnT  Defendants 
Pigou,  and  Walter  Stirling. C    in  Error. 
Baronet y 


By  the  Irish  statute,  10  and  1 1  Car.  I.  c.  3,  s.  7,  it  is  enacted, 
that  charges  imposed  by  any  parson  upon  his  benefice,  shall 
be  effectual  for  such  time  only  as  he  shall  be  resident  upon 
his  benefice,  without  absence  above  eighty  days  in  any  one 
year;   and   that  all  covenants,    bonds,  statutes  merchant, 
and  of  the  staple  recognizances*  judgments*  and  all  other  like 
assurances,   made,  acknowledged,  or  suffered  by  any  such 
beneficer,  or  collaterally  on  his  behalf,  for  the  enjoying  the 
houses,  lands,  tithes,  and  other  profits  of  such  benefices,  or 
any  part  thereof,  otherwise,  or  for  any  longer  or  other  time, 
or  whereby  any  such  beneficer  shall  be  infbrced  to  resign* 
&c;  and  likewise  all  covenants,  bonds,  and  other  assurances, 
made,  to  the  intent  to  force  such  beneficer  to  be  resident,  for 
the  upholding  of  every  grant,  lease,  alienation,  or  charge,  &c. 
shalt  be  void,  to  all  intentaand  purposes.     By  the  Irish  sta- 
tute, 10  and  11  Car.  I.  c.  3*  it  is  enacted,  that  all  grants, 
leases,  alienations,  charges,  and  incumbrances,  made,  &c. 
by  any  archbishop,  or  other  dignitary  ecclesiastical,  parsons, 
vicars,  Ac.  of  any  lands,  tenements,  or  hereditaments,  parcel 
of  their   possessions,  other  than  such  leases  and  grant*  ai 
therein*  or  in  any  other  Act  passed  in  the  then  present  session 
of  Parliament*  authorized*  shall  be  void. 

R.  W.  being  possessed  of  a  certain  vicarage,  and  also  a  rectory 
and  chantorship,  in  Ireland,  in  consideration  of  a  sum  of 
6900/.  advanced  to  him  by  the  Globe  Insurance  Company, 
granted  to  them,  and  charged  upon  his  said  benefices,  an  an- 
nuity of  825/.  as.  Irish  currency,  for  a  term  of  99  years,  if 
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1830.      that  the  said  Ricfiard  Wynne  should  be  at  liberty 
v^v'w     to  repurchase  the  said  annuity  upon  such  terms 

WYNNE  *  J  r 

*  and  conditions  as  were  mentioned  in  the  said  In- 

denture :  the  said  Richard  Wynne  and  Owen 
Wynne,  the  Plaintiff  in  Error,  were  jointly  and 
severally  bound  to  the  said  Sir  Thomas  Theophilus 
Metcalfe,  George  Abercrombie  Robinson,  Fre- 
derick John  Pigou,  and  Sir  Walter  Stirling,  in 
the  penal  sum  of  6000/.  of  lawful  money  of  Ire- 
land, to  be  paid  to  them,  their  heirs,  executors, 
administrators,  and  assigns,  and  every  of  them, 
conditioned  for  the  payment  of  the  said  annuity 
or  yearly  rent  of  825/.  5*.  or  of  such  part  thereof 
as  should  not  be  repurchased  pursuant  to  the 
agreement,  on  the  days  and  times  mentioned  in 
the  before-recited  Indenture,  and  also  for  the  pay- 
ment of  any  proportional  part  of  the  annuity  or 
yearly  rent,  in  the  event  of  Richard  Wynne's 
dying  before  the  period  when  any  of  such  quar- 
terly payments  should  become  due. 

In  Trinity  Term,  1816,  separate  judgments 
were  entered  on  the  said  bond  and  warrant  of 
attorney,  against  Messrs.  Richard  and  Owen 
Wynne,  in  the  Court  of  Exchequer;  Mr.  Richard 
Wynne  having,  as  the  Globe  Insurance  Company 
alleged,  suffered  an  arrear  to  grow  due  of  the  said 
rent  charge,  amounting  to  the  sum  of  321 1/. 

The  Plaintiff  in  Error  was  applied  to  for  pay- 
ment of  these  arrears,  and  he  having  declined  to 
pay  the  same,  a  suggestion  was  filed  upon  the 
conditional  bond  against  him  and  his  brother  the 
said  Richard  Wynne. 

On  the  26th  of  April,  1825,  the  Plaintiff  in  Error 
obtained  an  order  from  the  Court  of  Exchequer, 
by  which  the    Globe  Insurance    Company  was 
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ordered  to  declare  on  the  bond,  and  on  or  about      1880. 
the  8th  day  of  June,   1825,  the  said  Company     ^^ 
filed  a  declaration  on  the  said  bond,  to  which  the         v- 

'  ROBINSON. 

Plaintiff  in  Error  pleaded  first,  Non  est  factum  ; 
Secondly,  that  the  deed  was  void,  as  affecting  eccle- 
siastical benefices,  with  cure  of  souls ;  Thirdly,  that 
supposing  the  deed  was  originally  valid,  it  had  become 
void,  because  the  said  Richard  Wynne  had  not  re- 
sided on  his  benefices  without  absence  for  eighty  days 
in  any  one  year  since  the  date  of  the  said  indenture 
and  writing  obligatory :  Fourthly,  that  the  Plaintiffs 
had  released  20/.  18*.  Ad.  part  of  said  annual  sum 
of  825/.  5*. :  and,  Fifthly,  that  the  consideration 
of  the  bond  was  usurious. 

On  the  first  plea  of  non  est  factum,  and  the  fifth 
plea  of  usury  the  Plaintiffs  joined  issue,  and  to 
the  second  and  third  pleas  they  filed  a  general 
demurrer,  and  to  the  fourth  plea  they  filed  a 
special  demurrer ;  the  Plaintiff  in  Error  rejoined 
issuably  to  the  replication  to  the  first  and  fifth 
pleas;  and  joined  in  demurrer  as  to  the  other 
pleas;  and  on  the  17th  day  of  May,  1826,  the 
issues  in  fact  came  on  to  be  tried,  when  a  verdict 
was  had  for  the  Defendants  in  Error  on  both 
issues. 

By  the  Irish  statute  10  and  11  Car.  I.  c.  2, 
s.  7,  it  is  enacted,  that  all  alienations,  charges, 
and  incumbrances,  imposed  or  suffered  by  any 
parson,  vicar,  or  beneficer  of  any  benefice,  having 
cure  of  souls,  within  the  kingdom  of  Ireland,  of 
or  upon  his  benefice,  or  any  part  thereof,  shall  be 
effectual  for  such  time  only  as  such  beneficer 
shall  be  resident  upon  his  said  benefice,  without 
absence  from  the  same  above  eighty  days  in  any 
one  year;    and  that  all  covenants,  bonds,  and 
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1830,  other  assurances,  thereafter  made  or  acknow- 
ledged by  any  such  beneficer,  or  collaterally  on 
his  behalf,  for  the  enjoying  the  houses,  lands, 
tithes,  and  other  profits  of  such  benefices,  or  any 
part  thereof,  otherwise,  or  for  any  longer  or  other 
time  than  as  aforesaid,  shall  be  utterly  void.  And 
by  the  Irish  statute,  10  &  1 1  Car.  I.  c.  3,  it  is 
enacted  that  all  grants,  leases,  alienations,  charges, 
and  incumbrances,  to  be  made,  done,  or  suffered 
by  any  archbishop,  bishop,  dean  and  chapter, 
archdeacon,  prebendary,  or  other  dignitary  eccle- 
siastical, parson,  vicar,  &c.  of  any  lands,  tenements, 
or  other  hereditaments,  parcel  of  their  posses- 
sions, or  in  any  way  belonging  to  the  same,  other 
than  such  leases  and  grants  as  therein,  or  in  any 
other  act  made  in  the  then  present  Parliament 
expressed  or  authorised  to  be  made,  shall  be 
utterly  void. 

The  general  demurrers  were  argued  in  the 
Court  of  Exchequer  in  Ireland,  in  Easter  Term, 
in  the  year  of  our  Lord  1826,  and  judgment  given 
against  the  Plaintiff  in  Error.  The  special  de- 
murrer was  abandoned. 

The  Plaintiff  thereupon  brought  his  writ  of 
error  on  the  judgment  of  the  Court  of  Exchequer, 
to  the  Court  of  Exchequer  Chamber  in  Ireland, 
where  the  same  was  argued,  and  the  judgment  of 
the  Court  of  Exchequer  was  affirmed. 


For  the  Plaintiffs  in  Error.— The  Solicitor  Ge- 
neral and  Mr.  Swanston. 


It  has  been  frequently  decided  upon  the  law 
of  England,  thai  when  a  beneficed  clergyman 
has  executed  an  instrument,  affecting  his  bene* 
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fice,  and  does  not  reside  for  the  number  of  days  1830. 
requisite,  or  is  absent  beyond  the  number  of  days 
permitted,  his  grant  becomes  void  instantly,  ipso 
facto ;  and  it  has  been  settled,  that  a  party  who 
has  chosen  not  to  reside,  can  take  advantage  of 
the  invalidity  of  the  instrument  he  has  executed, 
and  which  has  become  void  by  his  own  non- 
residence.  It  is  the  policy  of  the  act  that  makes 
it  void;  the  act  has  directly  and  imperatively 
avoided  the  operation  of  all  such  instruments: 
and  although  the  party  may,  by  his  own  absence, 
have  caused  the  illegality  of  the  deed,  he  may 
take  advantage  of  it  and  recover  his  property  pre- 
cisely upon  that  ground.4 

By  the  statute  law  of  Ireland,  every  annuity 
upon  a  benefice,  not  a  lease  to  hold  to  farm  in  the 
way  provided  by  the  statute,  becomes  void  to  all 
intents  and  purposes  whatsoever,  and  therefore 
there  could  not  be  any  security  upon  a  benefice 
in  Ireland. 

It  was  held,  before  the  late  act,  in  England, 
that  the  statute  of  Elizabethf  had  the  same  opera* 
tion,  and  that  you  could  not  grant  any  rent- 
charge  or  annuity,  or  lay  any  burthen  upon  any 
property  belonging  to  the  church,  in  consequence 
of  that  statute,  except  in  the  manner  authorised 
by  the  statute  itself.  By  this  statute  a  deed  of 
demise,  or  a  grant  with  power  of  distress  and 
entry,  were  altogether  void  by  the  law  of  Ireland. 
If  the  question  depended  simply  upon  that  point, 
it  would  be  argued  that,  according  to  decisions  in 
this  country,  if  there  be  an  independent  covenant 
in  a  deed  to  secure  an  annuity,  upon  that  covenant 

•  Frtgmorton  v.  Scott,  2  East,  467. 

t  See  13  Eliz.  c.  20;  UEliz.  c.  11;  18  Eliz.  c.  11;  and 
43  Eliz.  c.  9. 

D2 


WYNNE 

V. 
ROBINSON. 


36  CASES  IN  THE  HOUSE  OF  LORDS 

J830.  a  party  may  recover,  although  the  grant  quoad 
the  benefice  was  void  by  the  statute.  I  need  not 
trouble  myself  with  that  view  of  the  case,  because 
the  Irish  statute  makes  not  only  the  instru- 
ment itself  but  every  collateral  security  utterly 
void,  to  all  and  every  intent  and  purpose  whatso- 
ever, if  there  is  not  a  residence  for  eighty  days. 

As  representing  the  Plaintiff  in  Error,  I  stand  in 
a  different  situation,  and  in  a  better  situation  than 
the  grantor  could  have  stood  in,  because  a  surety 
comes  in  without  any  consideration,  and  can  only 
be  bound  literally  as  far  as  the  law  has  bound 
him,  and  as  far  as  there  was  a  binding  contract, 
beyond  that  which  is  altogether  a  strict  and  legal 
consideration. 

Although  where   a  thing  is  forfeited  by  the 
common  law,  as  if  you  give  a  bond  to  do  that 
which  is  prohibited  by  the  common  law,  (I  am 
not  speaking  of  a  thing  malum  in  se,  but  a  thing 
prohibited)  and  the  bond  is  also  for  doing  some- 
thing legal,  the  common  law  will  arrange  the  mat- 
ter, and  consider  the  bond  good  as  to  part,  and 
bad  only  as  to  that  which  is  illegal.     That  is  not 
the  statute  law;    but  if  a  statute  imperatively 
provides  that,  upon  the  happening  of  a  particular 
event,  the  instrument  shall  be  utterly  void  in  law, 
to  all  and  every  intent  and  purpose  whatsoever,  it 
is  not  in  the  power  of  any  Judge  to  uphold  any 
part  of  the  instrument,  and  to  give  it  an  independ- 
ent and  abstract  operation,  as  a  separate  matter, 
and  not  depending  upon,  or  connected  with,  that 
which  must  be  void,  as  within  and  contrary  to 
the  words  of  the  act. 
In  the  case  of  Lee  and  his  Wife  v.  Coleshill*  it 

*  Croke  Eliz.  529. 
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was  said  by  Drewe  to  have  been  held  in  the  Queen's  •  830. 
Bench,  that  if  a  parson  makes  a  lease,  which  is 
void  by  the  statute  for  non-residence,  and  there 
is  an  obligation  for  the  performance  of  covenants, 
although  there  be  some  covenants  therein  which 
do  not  concern  the  lease,  yet  the  bond  is  entirely 
void;  otherwise  all  the  meaning  of  the  statute 
should  be  defrauded,  by  putting  in  a  lawful  co- 
venant within  the  indenture. 

Another  case,  establishing  the  same  propo- 
sition, is  Sir  Daniel  Norton  v.  Symmes.  *  There 
the  distinction  was  precisely  taken  between  a 
bond  to  do  that  which  is  partly  void  in  law,  and 
that  which  was  to  secure  a  thing  made  void  by 
statute.t  The  act  provides  that  the  moment  the  be- 
neficer  ceases  to  be  resident  for  a  period  of  eighty 
days,  then  the  whole  instrument  becomes  utterly 
void  in  law,  to  all  intents  and  purposes :  this  is 
an  act  that  allows  of  nothing  but  a  strict  con- 
struction. No  construction  can  be  given  in  lieu 
of  that  which  the  act  has  directed ;  the  act  has 
expressly  directed,  in  so  many  words,  that  he 
shall  not  be  absent  more  than  so  many  days.  It 
leaves  him  to  be  absent,  if  he  pleases,  but  it  states 
the  result  of  that  absence ;  and  it  is  a  remarkable 
circumstance  as  to  that  clause,  that  at  the  latter 
end  of  it,  it  makes  void  any  obligations  to  enforce 
his  residence.  It  might  have  been  supposed  that 
the  object  was,  that  the  beneficer  should  reside, 
and  that  an  obligation  to  enforce  his  residence 
would  have  been  reasonable,  and  consistent  with 
the  view  of  the  legislature ;  but  by  that  provision 
it  was  meant,  that  every  instrument  affecting  to 

*  Hobart's  Reports,  p.  12. 

t  See  Mouys  v.  Leake,  8  Term  Rep.  4il. 
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1830.       charge  a  benefice,  should  be  destroyed  utterly  in 
^£^     case  he  should  not  be  actually  resident  during  the 
*•        whole  year,  except  eighty  days,  and  it  makes 
void  any  obligation  which   was  given  by   any 
party  that  he  should  reside :  they  meant  that  the 
party,  in  case  of  non-residence,  by  which  the 
instrument  should  become  void,  should  not  have 
any  security  against   the   benefice ;   it  did  not 
mean  that  any  body  dealing  with  a  security  upon 
a  benefice,  should  have  any  security  against  the 
parson ;  it  was  not  merely  against  the  benefice,  if 
he  did  not  reside,  but  that  he  should  not  have  any 
security  against  the  person  of  the  parson,  or  the 
property  of  the  parson,  in  consequence  of  his 
non-residence ;  so  that  the  policy  was  not  merely 
to  cut  down  the  grant,  as  affecting  the  benefice, 
that  was  only  one  part ;  but  another  part  of  the 
object  of  the  policy  was  to  cut  down  and  utterly 
render  void  every  attempt  to  compel  him  to  re- 
side ;  the  effect  of  which,  if  allowed  to  be  legal, 
would  be,  that  they  could  recover  at  law  for  the 
loss  they  sustained  by  his  non-residence,  which 
was  not  the  intention  of  the  act  in  allowing  him 
to  exercise  the  condition  which  the  freedom  from 
residence  would  allow  him,  of  residing  as  long  or 
short  a  time  as  he  pleased :  the  act  not  simply 
contented  itself  with  avoiding  the  deed,  but  every 
collateral  engagement  which,  in  any  way,  might 
be  made  dependent  upon  the  principal  instru- 
ment, the  object  of  which  was  to  charge  the 
benefice. 

The  inference  which  we  draw  from  this  is,  that 
you  cannot,  by  the  law  of  England,  take  any 
collateral  security  for  enforcing  any  obligation 
which  primarily  was  to  press  upon  a  benefice, 
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which  primary  first  obligation  becomes  void  by  1890. 
force  of  the  statute.  Suppose  that  the  instrument 
had  been  in  the  common  form  of  the  grant  of  an  *• 
annuity ;  and  then  suppose  it  had  occurred  to  the 
parties  that  he  might  not  reside  for  the  whole 
time,  and  that  they  said,  "  If  he  does  not  reside, 
we  shall  lose  our  annuity,  and  we  will  make  a 
covenant  that  he  shall  reside ;"  their  intention 
would  have  been  to  have  made  him  answerable  in 
damages  in  case  he  did  not  reside,  and  by  that 
means  sustaining  the  deed ;  the  act  says,  you 
shall  not  do  that,  and  any  attempt  to  do  it  shall 
be  void,  the  deed  shall  be  void  to  all  intents  and 
purposes.  Now  if  you  cannot,  by  implication, 
compel  him  to  reside,  you  observe  that  this  ope- 
rates by  positive  enactment. 

The  Lord  Chancellor. — This  is  a  separate  and 
entirely  independent  bond,  to  secure  this  annuity. 

The  Solicitor  General. — I  am  coming  to  that.  I 
say  first,  you  cannot  have  any  collateral  security. 

The  Lord  Chancellor. — Collateral  security  for 
what  purpose  ? 

The  Solicitor  General. — If  this  case  is  to  be 
looked  at  as  upon  an  independent  bond,  there  is 
nothing  to  decide.  I  wish  to  establish,  before  I 
enter  upon  that  question,  that  in  point  of  law  it  is 
impossible  for  a  man  to  have  any  security  upon  a 
benefice,  or  any  security  by  collaterally  securing 
that  which  was  imposed  upon  the  benefice.  If 
be  could,  where  is  the  meaning  of  the  act  of  par- 
liament which  says,  you  shall  not  have  any  obli- 
gation binding  him  to  reside  ?  What  is  that  but 
a  general  declaration,  that  you  shall  not  bol- 
ster up  or  aid,  by  collateral  assurances,  that  se- 
curity which  the  legislature  has  forbidden  by  the 
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1830.       positive  enactments  of  the  statute.     If  it  be  so, 

^^f     the  question  properly  arises  upon  the  terms  of 

•■         this  bond.    Where  there  are  several  instruments, 
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not  executed  merely  at  the  same  time,  but  all 
having  one  common  object,  and  made  for  one 
common  purpose,  they  are  considered  and  treated 
in  law  as  one  assurance,  so  knit  and  bound  toge- 
ther by  the  interest  of  the  parties,  that  they 
receive  one  common  interpretation,  and  must 
abide  one  common  fate.  Whatever  affects  the 
validity  of  one  will  affect  the  validity  of  all ;  and 
unless  all  the  parts  of  the  security  for  charging 
this  benefice  can  be  supported,  and  unless  they 
are  supported  throughout,  as  a  charge  in  the 
way  in  which  they  were  created,  no  one  part  can 
be  of  the  slightest  importance. 

In  this  case,  in  every  part  of  the  bond  the  deed  is 
referred  to.  It  is  a  deed  not  simply  to  secure  an 
annuity  as  a  mere  abstract  matter,  not  standing 
by  itself,  but  to  secure  an  annuity  already  se- 
cured by  an  indenture,  bearing  even  date  there- 
with ;  and  it  is  recited  that  the  object  was  fur- 
ther to  secure  that  very  annuity  of  825/.  5s.  to  be 
paid  at  the  same  days  and  times  as  are  appointed 
for  the  payment  of  the  said  annuity,  in  and  by 
the  above  in  part  recited  indenture. 

Mr.  Serjeant  Taddy. — That  is  not  in  the  bond 
itself. 

The  Solicitor  General. — It  does  not  signify 
whether  the  words  are  in  the  bond ;  I  do  not  find 
them,  but  it  is  quite  sufficient  for  me  that  the 
bond  recites  and  refers  to  the  deed,  which  is  a 
deed  granted  and  taken,  in  so  many  words,  to 
secure  an  annuity  upon  a  benefice,  and  that  that 
annuity  or  annual  sum  was  intended  to  be  still 
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further  secured  by  this  obligation  and  warrant  of  1830. 
attorney :  not  that  that  would  be  necessary,  be-  WTMME 
cause  when  instruments  are  executed  at  the  same         ••    w 

ROBINSON. 

time,  they  form  one  and  the  same  assurance ;  and 
if  they  are  within  the  policy  or  the  provisions  of 
the  act,  it  is  quite  clear  that  they  are  struck  at, 
although  they  should  not  contain  the  slightest 
reference  to  the  particular  instruments ;  but  here 
they  appear  upon  the  very  face  of  it :  if  it  had  not 
been  for  that,  the  pleadings  would  have  been  dif- 
ferently framed  :  it  is  declared  upon  as  being  an 
instrument  for  further  securing  the  said  annuity 
or  annual  sum,  which  was  granted  by  that  deed. 
Our  pleas  are  founded  upon  the  acts  of  parlia- 
ment ;  they  have  not  set  forth  all  the  instruments, 
but  they  have  set  forth  quite  sufficient  for  the 
purpose  for  which  I  am  to  argue  the  case. 

Then,  as  the  bond  is  for  further  securing  an  an- 
nuity, granted  and  secured  by  a  deed,  and  that  deed 
is  destroyed  by  the  act  of  the  legislature,  there 
cannot  be  any  further  security  for  that  which  has 
ceased,  and  it  falls  directly  within  the  words  of 
that  clause,  and  within  the  policy  of  the  act.  It 
is  an  instrument  to  secure  an  annuity,  and  if  the 
annuity  has  ceased  to  exist,  there  can  be  no  se- 
curity. It  is  not  like  a  contract,  where  there  is 
a  valid  security  remaining.  My  case  does  not 
depend  singly  upon  cap.  3  of  the  statute ;  if  it 
depended  singly  upon  that,  it  might  be  said  there 
was  a  good  security  for  the  annuity,  although  a 
bad  contract  for  charging  the  annuity.  My  case 
is  one  where  the  whole  transaction  is  struck  at 
the  instant  the  eighty  days  have  expired;  that 
instrument,  the  whole  instrument,  becomes  null 
and  void,  to  all  intents  and  purposes,  in  the  law. 
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1830,  Then  there  is  no  annuity  existing ;  it  is  not  simply 
the  charge  that  is  to  become  void,  because  any 
collateral  engagement,  compelling  him  to  reside, 
would  be  equally  void.  How  can  a  man  re- 
cover from  a  surety  that  which  has  ceased  to 
have  existence  against  his  principal  ?  How  can 
that  which  the  law  has  avoided  as  a  charge,  be- 
come operative  as  against  the  surety  ? 

If  I  enter  into  a  bond  to  secure  an  annuity 
already  secured  upon  property  of  a  sufficient 
value,  I  have  a  confidence  that  the  estate  will 
answer  the  charge.  I  may,  therefore,  with  great 
propriety,  enter  into  the  bond  as  a  collateral 
security,  to  secure  that  which  has  already  been 
secured  upon  the  property,  because  I  know  the 
grantee  will  necessarily  and  naturally  go  to  the 
property ;  if  he  proceeds  against  me,  1  can  go 
against  the  property.  But  if  my  engagement, 
which  is  only  collateral,  to  secure  that  which  is 
already  secured  upon  the  property,  becomes  a 
subsisting,  operating,  and  binding  engagement 
against  me,  not  as  a  further  security,  but  the  ori- 
ginal and  only  security ;  not  because  the  original 
security  is  altered  in  point  of  value,  but  because 
it  is  destroyed  by  the  operation  of  the  act :  you 
not  only  break  in  upon  the  words  and  evade  the 
policy  of  the  act,  but  you  altogether  alter  the 
nature  of  the  obligation  into  which  I  have  en- 
tered. I  entered  into  it  as  a  security  to  guarantee, 
by  my  bond,  the  due  payment  of  this  annuity, 
secured  upon  this  benefice;  and  whilst  it  is 
secured  upon  that  benefice,  I  am  content  to  be  a 
collateral  guarantee,  but  I  am  not  content  to  be 
the  only  guarantee.  I  never  meant  to  enter  into 
an  engagement,  nor  have  I,  to  secure  an  annuity 
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in  the  abstract,  but  only  an  annuity  secured  upon      1830, 
that  benefice ;  and  the  instant  that  annuity  ceases     s^^ 
to  bind  the  parties,   that  instant  my  security         •■ 
fails. 

A  bond  of  this  nature  cannot,  in  point  of  law, 
be  considered  as  any  thing  more  than  a  collateral 
security  to  secure  an  annuity  out  of  the  profits  of 
the  rectory.    How  would  it  operate  ?    The  act 
intends  to  cut  down  the  security  altogether,  the 
moment  the  party  ceased  to  reside  for  the  time 
specified;  they  meant  that  there  should  be  no 
security  operating  upon  him,  because  it  is  in- 
tended and  said  that  he  shall  not  be  compelled  to 
reside,  and  that  any  deed  with  that  object  shall 
be  void:  when  he  goes  back,  he  is  to  be  dis- 
charged of  the  incumbrance  upon  the  property, 
Now,  as  the  original  grant  was  upon  the  benefice, 
I  shew  what  the  contract  was.    There  was  no 
contract  to  buy  an  annuity  to  be  secured  by  the 
bond  of  the  Messrs.  Wynne;  it  was  to  buy  an 
annuity  secured  upon  the  benefice,  and  collaterally 
by  the  bond.    Is  it  possible  to  contend  that  the 
statute  strikes  at    the  annuity,  but  leaves  un- 
touched the  bond  where  the  original  object  is  to 
bind  the  grantor  and  not  the  surety  ?  Cut  bono—* 
what  is  the  use  of  his  attempting  to  get  rid  of  an 
objection  that  presses  upon  the  living,  if  his  per- 
sonal liberty  is  in  danger,  and  he  has  property 
which  would  be  subject  to  be  taken  ?    The  effect 
of  the  bond  remaining  valid  would  be,  that  judg- 
ment would  go  upon  the  bond,  and  the  party 
would  be  taken  in  execution,  and  then  sequestra* 
tion  would  follow.    Can  any  thing  be  considered 
so  absurd,  as  that  an  act  which  means  to  strike  at 
the  security,  and  cut  it  down,  should  in  this  man- 
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1830.      ner  have  its  operation  entirely  defeated  ?    If  the 
^^      bond  remains  valid,  it  must  be  so  to  all  intents 

robinbon  an(*  PurPosesJ  ti*6  effect  of  its  remaining  valid 
will  be,  that  the  living  may  be  taken  in  sequestra- 
tion, and  the  whole  profits  of  the  living,  minus 
some  trifle  to  perform  the  cure,  in  direct  violation 
of  the  policy,  and  the  regulations  of  the  statute 
only  should  be  considered  as  applicable,  and  made 
applicable,  to  the  payment  of  every  annuity 
granted  by  and  issuing  out  of  an  instrument  that 
has  become  null  and  void. 

Supposing  the  whole  transaction  valid,  and 
supposing  the  obligor  called  upon,  in  virtue  of  his 
obligation,  to  discharge  any  part  of  this  annuity, 
he  would  be  entitled  to  stand  in  the  place  of  this 
annuitant,  as  an  incumbrancer  upon  the  benefice. 
That  was  the  nature  of  the  transaction  into  which 
this  obligor  entered ;  he  became  not  the  primary 
security  for  the  payment  of  this  annuity,  but  the 
annuity  being  already  secured  upon  the  benefice, 
he  became  bound  as  a  collateral  security  for  the 
payment  of  the  annuity. 

The  Lord  Chancellor. — If  the  original  incum- 
brance is  not  effectual,  he  could  not  vary  the  right 
of  the  annuitant:  he  must  be  left  to  his  personal 
remedy. 

Mr.  Swanston. — But  the  transaction  is  assumed 
to  be  originally  valid  in  all  its  parts ;  one  of  those 
parts  was  a  charge  upon  the  benefice;  another 
part  of  the  transaction  was  this  bond,  given  by 
the  Appellant.  You  cannot  apply  any  doctrine 
of  divisibility  to  the  conditions  of  such  a  bond, 
because  the  obligor  will  be  placed  in  a  very  dif- 
ferent situation  from  that  in  which  he  has  con- 
tracted to  place  himself.     If  the  whole  condition 
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is  valid,  which  it  might  have  been  if  non-resi-  1830. 
dence  had  not  occurred,  the  obligor  contracted 
for  the  payment  of  this  annuity  as  a  surety, 
having  the  benefit  of  the  primary  security  for  the 
payment  of  the  annuity.  If  the  doctrine  of  divi- 
sibility can  be  applied  to  the  conditions  of  such  a 
bond,  this  is  not  a  case  in  which  it  would  be  right 
to  apply  it ;  it  would  be  varying,  to  his  prejudice, 
the  condition  of  the  obligor,  without  any  reason 
that  can  be  suggested.  This  is  an  entire  obliga- 
tion, a  bond  for  the  payment  of  the  annuity ;  and 
in  that  character  it  is  void,  because  it  is  so  de- 
clared by  the  terms  of  the  statute,  in  respect  of 
its  being  a  bond  given  for  the  payment  of  an 
annuity  charged  upon  a  benefice,  the  incumbent 
of  which  has  ceased  to  be  resident  during  the 
time  specified  in  the  statute.  The  result  is,  that 
his  charge  has  become  either  void  or  ineffective, 
and  the  bond  has,  within  the  terms  and  provisions 
of  the  statute,  become  void  to  all  intents  and  pur- 
poses; and  being  so  void,  it  cannot  be  declared 
valid.  There  is  a  broad  distinction  between  this 
case  and  the  cases  where  there  is  an  instrument 
with  two  distinct  bonds,  capable  of  taking 
different  operations.  Such  cases,  I  submit,  can 
have  no  possible  application  to  this  case ;  it  is  the 
case  of  an  entire  instrument,  one  entire  obligation, 
and  that  obligation  is  declared  by  the  terms  of 
the  statute  void. 

The  Lord  Chancellor. — The  bond  is  for  a  per- 
sonal contract. 

Mr.  Swamton. — Yes ;  it  is  for  the  payment  of 
an  annuity :  it  is  a  part  of  the  transaction  by 
which  the  annuity  is  charged  upon  the  benefice. 
The  bond  is  dated  on  the  same  day,  and  recites 
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1880.      that  it  is  given  as  a  further  security  for  the  pay- 

VJ^J^     ment  of  that  annuity ;  the  non-residence  of  the 

*•         incumbent  has  placed  the  annuitant  in  such  a 

ROBINSON.  r 

situation,  that  it  is  not  an  effective  charge  upon 

the  benefice. 

The  Lord  Chancellor. — May  it  not  be  good  as 
an  annuity,  though  not  effective  as  a  charge  ? 

Mr.  Swans  ton. — I  am  content  to  admit  that  it 
may,  upon  the  covenant. 

The  Lord  Chancellor. — The  charge  is  gone,  but 
there  is  a  personal  obligation  in  the  bond  for  the 
payment  of  it. 

Mr.  Swamton — Admitting  that  the  annuity  is 
valid,  as  depending  upon  the  covenant  of  the 
grantor ;  the  operation  of  this  act  does  not  at  all 
impeach  it,  but  it  declares  the  bond  void  to  all 
intents  and  purposes.  It  was  a  bond  given  to 
secure  the  payment  of  an  annuity,  so  charged  and 
circumstanced,  that  it  came  within  the  operation 
of  this  section. 

The  Lord  Chancellor. — Is  this  a  bond  for  the 
enjoying  of  the  houses,  lands,  tithes,  and  other 
profits  or  hereditaments  of  such  benefices,  or  of 
any  part  thereof? 

Mr.  Stoanst on. —The  annuity  being  charged 
upon  this  benefice,  the  annuitant  has  a  definite 
interest  in  the  profits  of  the  benefice,  and  he  could 
have  resorted  to  various  modes  for  making  effec- 
tual the  charge  upon  the  benefice,  so  as  to  give 
him  a  personal  interest  in  the  profits  of  the  bene- 
fice :  such  an  annuity,  so  charged  and  secured,  is 
an  interest  in  the  profits  of  the  benefice,  within 
the  terms  of  the  act. 

Suppose  an  annuity  were  charged  upon  a  bene- 
fice, and  payable  no  other  way  whatever;  not 
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only  without  any  covenant  by  the  grantor,  but  1880. 
containing  an  express  stipulation  that  payment 
should  not  be  enforced,  except  out  of  the  profits 
of  the  benefice ;  then  I  will  suppose  further,  that 
after  the  grant  of  that  annuity,  the  grantor  of  that 
annuity  shall  so  absent  himself,  that  the  grant 
is  inoperative. 

The  Lord  Chancellor. — Do  you  mean,  under 
the  circumstances  supposed,  the  bond  being  out  of 
the  question,  that  no  remedy  could  be  had  against 
the  party  ?  Do  you  mean  to  say  no  action  could 
be  maintained  against  the  clergyman  ? 

Mr.  Swanston. — Not  upon  the  demise. 

The  Lord  Chancellor.— But  upon  the  grant  of 
the  annuity. 

Mr.  Swanston. — Yes. 

The  Lord  Chancellor. — There  is  his  personal 
obligation,  and  a  security  upon  the  estate. 

Mr.  Swanston.— As  regards  the  grantor,  or  his 
personal  obligation,  and  the  security,  I  am  bound 
to  admit  that  the  personal  obligation  may  be 
good,  though  the  grant  was  void. 

The  Lord  Chancellor. — And  that  personal  obli- 
gation might  have  been  enforced. 

Mr.  Swanston. — That  personal  obligation  might 
have  been  enforced  against  the  covenantor. 

The  Lord  Chancellor. — If  it  might  be  en- 
forced with  reference  to  the  benefice,  what  is 
there  to  prevent  the  personal  obligation  in  law 
being  further  enforced  by  a  bond  ? 

Mr.  Swanston.— Nothing,  if  it  rested  there; 
but  that  is  not  the  nature  of  this  bond :  it  imports 
to  secure  the  annuity  as  an  annuity  charged  upon 
the  benefice. 
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1830.  The  Lord  Chancellor. —Dots  it?  What  is  there 

in  the  bond  that  does  that  ? 

Mr.  Swans  ton. — It  expressly  refers  to  it. 

The  Lord  Chancellor. — It  is  the  intention  that  it 
should  be  still  further  secured :  it  says  it  is 
secured  in  a  particular  way  as  a  charge  upon  the 
bene6ce :  the  object  of  the  bond  is,  that  it  should 
be  still  further  secured  by  the  personal  obligation 
of  the  party. 

Mr.  Swam  ton. — Such  a  personal  obligation  is 
void,  because  it  is  an  obligation  to  secure  an 
annuity  upon  a  benefice.  There  is  nothing  to 
enable  you  to  say  there  are  two  obligations  in 
the  bond.  As  a  bond  to  secure  an  annuity,  it  is 
void  by  non-residence,  and  there  is  nothing  to 
enable  you  to  distinguish  two  obligations. 

The  Lord  Chancellor. — The  obligation  appears 
to  me  a  mere  obligation  that  he  shall  pay  the 
annuity  at  the  times  mentioned,  without  any 
reference  to  the  subject  matter. 

Mr.  Swanston. — There  is  no  other  reference  to 
it  than  a  reference  to  the  indenture. 

The  Lord  Chancellor. — That  is  a  short  mode  of 
identifying  the  annuity. 

Mr.  Swanston.— This  annuity  is  charged  by 
this  indenture,  and  the  bond  is  given  as  a  further 
security  for  the  payment  of  the  annuity ;  it  was 
a  mode  of  appropriating  the  profits  of  the  benefice 
which  the  incumbent  had  undertaken  to  make. 
This  bond  could  not  have  been  enforced,  if  the 
demise  had  been  made  effectual,  and  if  the 
annuitant  had  had  the  benefit  of  it. 

The  Lord  Chancellor. — I  do  not  consider  the 
bond  given  to  enforce  that  which  could  not,  in 
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point  of  law,  be  enforced,  but  to  supply  the  defect       1830. 
in  the  event  of  the  party  not  residing. 

Mr.  Swanston. — During  that  period  the  pay-  mam^ 
ment  of  the  annuity  might  be  enforced;  this 
annuity  was  good  in  the  beginning,  its  operation 
was  limited  by  a  subsequent  event :  this  was  a 
good  annuity  when  charged  upon  the  profits  of 
the  benefice.  While  the  transaction  remained  in 
that  state,  this  bond  was  a  collateral  security  for 
an  annuity  out  of  the  profits  of  the  benefice. 

The  Lord  Chancellor. — There  you  assume  a 
point  you  are  not  entitled  to  assume ;  it  is  a 
grant  of  a  personal  remedy  against  the  grantor, 
and  there  is  also  a  security  upon  this  estate. 
There  is  also  an  obligation  entered  into  by  a 
surety,  to  perform  a  personal  obligation  to  pay  the 
annuity  at  the  times  specified,  without  reference, 
as  it  appears  to  me,  to  the  benefice.  I  entertain  this 
opinion  so  strongly,  I  do  not  think  it  necessary 
to  hear  the  other  side.  If  the  other  Noble  Lords 
agree  with  me,  the  House  will  affirm  the  Judg- 
ment. 

This  is  a  proceeding  against  a  surety.  The 
allowance  of  costs  is  a  matter  of  discretion,  and 
I  do  not  give  any  recommendation  that  there 
should  be  costs.* 


Judgment  affirmed,  without  costs. 

*  Serjeant  Toddy  and  Mr.  Kaye  appeared  for  the  Res- 
pondents. 
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FRANKLIN 

V. 

LATOUCH* 


IRELAND. 


(court  of  chancery.) 


I 


John    Franklin    and    Richard 

Franklin,  otherwise  Richard  ^  Appelldnt. 
Franklin  Gough    -    -    -    - 

Robert  Latouche,  Peter  La* 
touche  the  Elder,  John  David 
Latouche,  Peter  Latouohe 
the  Younger,  Henrietta  Gough, 
and  Maria  Rylands  -    -    - 

By  Original  Appeal. 


Respondent*. 


John  Franklin,    and  Richard 

Franklin,  otherwise  Richard  £  Plaintiffs. 
Franklin  Gough  -    -    -    - 

Robert  Latouche,  John  David  *\ 
Latouche,    Peter   Latouche,   f  n^^^j^ 
Henrietta  Gough,  aiid  Maria   Y"**™*'*'- 
Rylands   -------J 

By  Revived  Appeal. 

A  Bill  having  been  filed  by  the  devisees  under  a  will,  to  revive 
and  have  the  benefit  of  a  suit  instituted  by  the  testator,  to 
set  aside  a  conveyance  and  mortgage  of  lands,  on  appeal 
against  the  decree,  and  order  on  farther  directions  in  this  suit, 
it  appeared  that  there  was  a  subsequent  will,  and  that  R.  G., 
one  of  the  Appellants,  the  devisee  under  that  will,  was  not 
a  party  to  the  suit,  but  that  an  agreement  had  been  made 
between  him  and  the  parties  to  the  suit  and  the  appeal,  that 
the  proceedings  should  be  carried  on  for  the  benefit  of  the 
party  who  should  appear  to  be  entitled.    Upon  the  hearing 
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of  the  appeal,  it  was  adjourned,  with  liberty  to  make  R.  G.  1630. 
«  party  to  the  revived  suit:  Whereupon  R.  G.  filed  a  bill 
against  all  the  parties,  including  an  assignee  under  his  in* 
solvency,  setting  up  the  second  will,  and  claiming,  as  executor  latoucbb. 
and  devisee,  the  benefit  of  the  former  proceedings.  By  the 
decree  upon  the  hearing  of  this  suit  the  benefit  of  the  former 
decree  and  proceedings  was  given  to  R.  Q„  as  executor ; 
but  q%6  devisee  his  bill  was  dismissed,  and  it  was  also  dis- 
missed as  against  the  assignee  under  his  insolvency. 

Under  these  circumstances  the  case  again  came  on  by  appeal, 
but  was  again  adjourned,  with  liberty  td  supply  the  defect  of 
parties  under  the  decree,  there  being  neither  devisee  nor 
assignee  before  the  Court. 

Some  years  after  this  adjournment,  a  bill  was  filed  by  R.  G« 
and  his  assignee,  stating  that  the  Defendants  in  the  revived 
suit  were  cognizant  of  the  second  will  and  its  contents,  and  the 
agreement  between  the  original  Plaintiffs  in  the  suit:  and  R.G., 
and  that  with  this  knowledge  they  acquiesced  in  those  proceed- 
ings, and  on  that  ground  praying  the  benefit  of  the  original 
decree  and  the  former  proceedings.  The  fact  of  knowledge 
and  acquiescence  was  denied  by  the  answers,  and  not  proved  in 
the  cause.  The  bill  was  dismissed  on  the  ground  of  this 
defect  of  proof,  and  the  deorte  affirmed  on  appeal* 

Whether,  (if  the  allegations  had  been  sustained  by  proof,)  an 
agreement  not  stated  in  the  pleadings,  but  kept  out  of  the  view 
of  the  Court,  could  under  these  circumstances  have  been 
carried  into  effect  bv  the  decree  of  the  Court;  and  whether 
there  was  between  the  Plaintiffs  in  the  original  and  supple- 
mental skits  such  privity  as  to  entitle  the  latter  to  the  relief 
obtained  by  the  former. — Qiuef^. 

ON  the  6th  of  November,  1803,  Thomas  Gough 
filed  a  bill  in  the  Court  of  Chancery  of  Ireland, 
against  David  Latouche  (since  deceased),  John 
Latoudhe  (sitice  deceased,)  and  Peter  Latouche 
the  elder  (since  deceased),  impeaehing  a  sale  and 
conveyance  made  by  the  said  Thomas  Gough  to 
the  said  John  Latouche,  by  a  deed  dated  1st 
August,  1786,  and  a  mortgage  made  by  him,  by 
died  dated  225th  October,  1783,  to  the  said  David 
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1830.  Latouche,  in  trust  for  himself  and  his  copartners, 
the  said  John  Latouche,  and  Peter  Latouche  the 
»;m  elder,  of  certain  lands  in  the  county  of  the  city  of 
Limerick,  which  the  said  Thomas  Gough  held  by 
lease  for  lives,  with  a  covenant  for  perpetual 
renewal.  The  Defendants  having  put  in  their 
answers,  and  issue  having  been  joined,  witnesses 
were  examined  in  the  cause,  but  Thomas  Gough 
died  on  the  8th  November,  1804,  before  publica- 
tion had  passed. 

Thomas  Gough  executed  two  wills— the  one 
dated  19th  August,  1804,  and  the  other  the  30th 
September  in  the  same  year;  by  the  first  he  de- 
vised his  real  estates  to  John  Hamilton  and  William 
Crawford,  in  trust  for  his  youngest  daughter, 
Maria  Gough,  in  tail,  and  appointed  the  said  John 
Hamilton  and  William  Crawford,  and  George 
Lloyd,  and  his  the  testators  wife,  Henrietta 
Gough,  his  executors  and  guardians  of  his  said 
daughter.  By  the  latter  he  devised  his  real  estate 
to  his  nephew  the  Appellant,  R.  F.  Gough,  by  his 
then  name  of  Richard  Franklin,  subject  to  a  charge 
in  favour  of  the  said  Maria  Gough,  and  appointed 
the  said  Appellant,  R.  F.  Gough,  and  the  other 
Appellant,  John  Franklin,  his  executors. 

Upon  Thomas  Gough's  death,  the  first  of  these 
wills  was  found  uncancelled,  the  latter  not  being 
then  discovered. 

On  the  21st  November,  J  804,  the  said  John 
Hamilton,  William  Crawford,  George  Lloyd,  and 
Henrietta  Gough,  together  with  the  said  Maria 
Gough,  then  an  infant,  filed  a  bill  against  the  said 
David  Latouche,  John  Latouche,  and  Peter  La- 
touche the  elder;  and  also  against  John  Bourke, 
therein  stated  to  be  the  assignee  of  the  estate  of 
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Thomas  Gough,  who  had  taken  the  benefit  of  an  1830. 
insolvent  act,  and  also  against  the  three  other 
daughters  and  co-heiresses  of  Thomas  Gough,  and 
their  respective  husbands;  and  also  against  the 
Appellant  R.  F.  Gough,  and  others,  praying  that 
the  first  (then  supposed  to  be  the  only)  will  might 
be  established,  and  that  their  bill  might  be 
deemed  an  original  bill,  in  the  nature  of  a  bill  of 
revivor  and  supplement,  and  that  they  might  have 
the  benefit  of  the  suit  instituted  by  Thomas  Gough, 
and  the  same  relief  on  the  hearing  of  their  cause 
as  Thomas  Gough  would  have  been  entitled  to  if 
he  had  lived  to  prosecute  his  cause  to  a  hearing. 

The  Defendants  to  the  last  mentioned  bill  hav- 
ing put  in  their  answers,  and  witnesses  having  been 
examined  on  the  part  of  the  Plaintiffs  and  Defen- 
dants, the  last  mentioned  cause  came  on  to  be 
heard,  before  the  Lord  Chancellor  of  Ireland,  on 
pleadings  and  proofs,  and  by  the  decree,  bearing 
date  the  28th  of  June,  1 806,  the  deed  of  the  first 
of  August,  1 786,  was  set  aside,  and  the  Plaintiffs 
declared  entitled  to  redeem  the  mortgage  of  25th 
October,  1783,  and  accounts  were  directed  to  be 
taken  of  the  sums  due  to  the  said  David,  John  and 
Peter  Latouche,  on  foot  of  the  mortgage,  and  of 
all  sums  advanced  by  them  to  or  for  the  use  of 
Thomas  Gough,  and  of  what  they  had,  or  without 
their  wilful  default  might  have  received  out  of 
the  mortgaged  premises. 

The  cause  was  reheard  on  the  application  of 
John  Latouche,  and  an  order  made  on  the  29th 
of  April,  1807,  confirming  the  decree  of  the  28th 
of  June,  1806,  subject  to  trifling  variations. 

The  Master  made  his  report  in  the  cause, 
bearing  date  the  23d  of  December,  1807,  and 
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1830.      David  Latouche  and  John  Latouche,  and  Peter 

FBANKLiif    Latouche  the  elder,    having    taken  exceptions 

**         thereto,  the  cause  came  on  to  be  heard,  before 

LATOUCHK. 

the  Lord  Chancellor  of  Ireland,  on  the  exceptions 
and  further  directions,  on  the  23d  March,  1 808, 
when  some  of  the  exceptions  were  allowed,  and 
by  an  order  of  that  date,  it  was  referred  to  the  Mas- 
ter, to  rectify  his  report,  according  to  the  rules 
made  on  the  said  exceptions. 

In  pursuance  of  the  said  last  mentioned  order, 
the  Master  raacje  his  further  report,  bearing  date 
the  23d  May,  1808,  and  thereby  reported  a  balance 
due  to  David  Latouche,  John  Latouche,  and 
Peter  Latouche  the  elder,  to  the  1st  of  May, 
1808,  of  4755/.  4*.  dd. 

Exceptions  were  taken  by  the  Plaintiffs  and  the 
last  mentioned  Defendants  in  the  cause,  aqd  the 
cause  came  on  to  be  heard  before  the  Lord  Chan- 
cellor on  such  exceptions,  and  on  the  Master'* 
said  reports,  and  on  the  merits,  on  the  27th  day 
of  June,  1808,  when  the  exceptions  were  over- 
ruled, and  by  an  order  of  that  date,  the  last  men- 
tioned report  was  confirmed  :  And  it  was  ordered 
that  the  Plaintiffs  should  be  put  into  possession 
of  the  lands  in  question,  on  payment  of  the  said 
sum  of  4755/.  4*.  9d.f  with  interest  from  that  day, 
to  the  said  John  Latouche. 

Pending  the  proceedings  in  the  last  mentioned 
cause,  the  Appellant,  Richard  Franklin  Gougb, 
set  up  the  will  of  Thomas  Gough,  dated  30th  Sep- 
tember, 1 804 ;  and  by  an  agreement,  bearing  date 
the  28th  August,  1805,  privately  made  between 
the  Appellant,  Richard  F.  Gough,  and  the  Plain- 
tiffs in  the  cause,  it  was  agreed  between  them, 
that  the  suit  revived  by  the  Plaintiffs  should  be 
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prosecuted  to  a  decree  in  their  names,  for  the  1830. 
benefit  of  the  parties  who  might  ultimately  ap- 
pear beneficially  interested  iu  the  subject  matter 
thereof,  under  whichever  of  the  two  wills  should 
be  established ;  and  thereupon  the  name  of  the  Ap- 
pellant, R.  F.  Gough,  was  struck  out  of  the  revi- 
ved suit  as  a  party. 

On  the  18th  of  October,  1808,  the  sum  of 
4755/.  4s.  9d.,  together  with  subsequent  interest 
thereon,  amounting  to  5143/.  15*.  3±d.  was  paid 
by  the  Appellant,  Richard  Franklin  Gough,  on 
behalf  of  the  Plaintiffs,  and  the  Plaintiffs  were  let 
into  possession  of  the  lands  in  question  pursuant 
to  the  order  of  27th  June,  1808,  and  the  title 
deeds  were  delivered  up  to  them. 

John  Latouche  died  in  1810,  leaving  the  Re- 
spondent, Robert  Latouche,  his  heir  at  law;  and 
by  his  will  appointed  the  last  named  Respondent 
and  John  Latouche,  since  deceased,  his  executors. 

In  February  1814,  an  appeal  was  presented  to 
the  House  of  Lords  by  Maria  Gough,  then  Maria 
Rylands,  and  the  Appellant,  Richard  Franklin 
Gough,  against  the  order  of  the  23d  March,  1808, 
and  the  final  order  or  decree  of  the  27th  June, 
1808,  to  which  appeal  David  Latouche,  since 
deceased,  and  Peter  Latouche  the  elder,  and  Ro- 
bert Latouche  and  John  Latouche,  since  deceased, 
were  Respondents.  The  appeal  came  on  to  be 
heard  on  the  20th  May,  1818,  when  the  House 
declared  that  the  Appellant,  R.  F.  Gough,  ought 
to  be  made  a  party  to  the  original  and  revived 
cause;  the  hearing  of  the  appeal  was  adjourned 
tint  die;  and  on  the  10th  day  of  June,  1818, 
it  was  ordered  that  the  parties  in  the  appeal  should 
be  at  liberty  to  take  such  proceedings  in  the 
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1^30-  Court  of  Chancery  in  Ireland  as  they  should  be 
advised,  in  order  to  make  proper  persons  parties 
to  the  original  and  revived  cause,  and  bring  all 
proper  parties  before  the  House. 

David  Latouche  died  pending  the  appeal,  and 
by  his  will  appointed  Peter  Latouche  the  elder, 
and  George  Latouche,  John  David  Latouche,  and 
Peter  Latouche  the  younger  executors.  The  ap- 
peal was  revived  against  the  said  George,  J.  D. 
and  Peter  Latouche,  who  alone  proved  the  will  of 
David  Latouche. 

The  Appellant,  Richard  Franklin  Gough,  on  the 
7th  November,  1818,  filed  a  bill  in  the  Court  of 
Chancery  in  Ireland  against  Peter  Latouche  the 
elder,  and  Robert  Latouche,  and  against  John 
Latouche  (co-executor  with  Robert  Latouche 
under  the  Will  of  John  Latouche),  and  against 
George  Latouche  and  the  Respondents,  John 
David  Latouche  and  Peter  Latouche  the  younger, 
and  against  the  said  Respondent,  Henrietta  Gough, 
and  the  Appellant  John  Franklin,  and  Maria  Ry- 
lands,  and  against  John  Massey,  the  assignee 
under  the  insolvency  of  the  Appellant,  Richard 
Franklin  Gough,  praying  that  he  and  the  said  Ap- 
pellant,  John  Franklin,  might  be  decreed  the 
benefit  of  the  said  suit  instituted  by  Thomas 
Gough,  and  revived  by  John  Hamilton,  William 
Crawford,  George  Lloyd,  Henrietta  Gough,  and 
Maria  Rylands,  and  of  all  proceedings,  orders, 
and  decrees  in  the  original  and  revived  suit,  so 
that  he  might  be  entitled  to  appeal  therefrom. 
By  decree  bearing  date  the  10th  of  May,  1819, 
it  was  declared  that  the  Appellant,  Richard  Frank- 
lin Gough  was  entitled  as  executor  of  Thomas  Gough 
to  the  benefit  of  the  proceedings  in  the  pleadings 
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mentioned,  but  his  bill  as  devisee  of  Thomas  Gough,  .   1890. 
and  as  against  John  Massey,  was  dismissed.  n^mmr 

Sometime  after  the  decree  was  pronounced,  the         •• 

'  r  '  IATOUCHS. 

Appellant,  Richard  Franklin  Gough,  and  Maria 
Rylands,  amended  their  original  petition  of  ap- 
peal, by  adding  John  Franklin  as  a  party  Appel- 
lant; and  naming  Peter  Latouche  the  elder, 
Robert  Latouche,  John  Latouche,  George  La- 
touche, Peter  Latouche  the  younger,  and  John 
David  Latouche,  as  parties  Respondents ;  and  the 
Appellants,  lodged  a  supplemental  case  in  the 
appeal,  stating  the  proceedings  had  in  the  Court 
of  Chancery  in  Ireland  subsequent  to  the  hearing 
of  the  appeal  in  May  1818.* 

John  Latouche,  the  co-executor  with  Robert 
Latouche,  under  the  will  of  John  Latouche,  the 
party  to  Thomas  Gough's  original  bill,  died  in 
January  1820. 

The  appeal  was  heard  on  the  5th  of  July,  1820, 
when  the  House  by  its  order  declared  that,  under 
the  circumstances  of  the  case,  they  could  not  pro- 
ceed to  pronounce  any  decision  on  the  appeal, 
inasmuch  as,  although  by  the  decree  of  the  10th 
May,  1819,  which  had  not  been  appealed  from  by  a 
any  of  the  parties,  it  was  declared  as  between  the 
Appellant,  Richard  Franklin  Gough,  and  the 
Defendants,  the  Respondents,  and  John  Latouche, 
deceased,  that  the  Appellant,  R.  F.  Gough,  as 
executor  of  Thomas  Gough,  was  entitled  to  the 
benefit  of  the  proceedings  mentioned  in  the  suit 
instituted  by  him,  as  prayed  by  his  bill ;  yet  such 
decree  had  declared  no  right  of  J.  Franklin  as  his 
co-executor,  and  by  such  decree  the  bill  of  the  Ap- 

♦  See  Rylands  v.  Latouche,  ante  vol.  ii.  p.  566,  1st  series. 
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1830.  pellantj  JL  F.  Gough,  h*d  been  dismissed  a*  be- 
»S>wlui  tween  the  Appellant,  R.  F.  Gough,  claiming  as 
devisee  of  Thomas  Gough,  and  the  Respondents 
and  J.  Latouohe,  deceased;  and  that  the  b»U  had 
ateo,  by  the  same  decree*  been  dismissed  as  against 
John  Massey,  so  that  there  was  no  person  before 
the  House  in  whom  the  property  of  the  Appellant, 
R.  F.  Gough,  wsi?  vested,  in  consequence  of  his 
discharge  under  the  insolvent  act,  and  inasmuch 
as  the  decree  of  the  $8tb  of  June,  )806,  was  and 
could  only  have  been  obtained  by  Maria  Rylauda* 
J,  Hamilton*  and  W.  Crawford,  as  devisees  aa 
well  aa  executors  of  T.  Gough ;  and  the  subse- 
quent decree  of  the  27th  June,  1808,  was  founded 
upon  the  supposed  rights  of  Maria  Ry lands, 
John  Hamilton,  and  W.  Crawford,  as  devisees 
as  well  as  executors  pf  Thomas  Gougb,  the  House 
could  not  proceed  to  determine  the  merits  of 
the  appeal  without  having  before  them  the  Ap- 
pellant, R.  F.  Gougb*  in  the  character  of  devisee 
in  the  will  of  T\  Gough ;  and  also,  without 
having  before  it  such  person  as  might  be  enti- 
tled as  assignee  of  the  estate  of  the  Appellant, 
R,  F.  Gough,  under  the  insolvent  act,  especially 
as  it  appeared  on  the  face  of  the  proceeding  before 
the  House,  that  the  decree  of  the  28th  June,  1 806, 
on  which  the  order  and  decree  appealed  from 
were  founded,  was  obtained  by  persons  who  had 
no  right  to  the  estate  in  question ;  and  in  conse- 
quence of  a  private  agreement  between  them  and 
the  Appellant,  R.  F.  Gough,  to  which  the  Defen- 
dants in  the  cause  did  not  appear  to  have  been 
parties  or  privies,  and  which  agreement  did  not 
appear  to  have  been  disclosed  to  the  Court  at  the 
time  of  such  decree,  or  during  the  subsequent 
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proceedings,  and  therefore  might  be  deepied  to  1880* 
have  been  a  fraud  on  the  Court,  and  on  the  other  ^£^ 
parties  to  the  suit,  and  that  it;  might  be  objected 
on  the  hearing  of  the  appea),  that  the  said  decree 
pf  ^8th  June,  1806,  and  the  subsequent  proceed- 
ings thereon,  were  absolutely  void,  pr  were  yoid 
so  far  as  the  eame  respected  the  leasehold  estate. 
Jt  was  therefore  ordered  on  the  84th  of  July,  1820, 
that  the  hearing  qf  the  appeal  should  stand  over, 
with  liberty  for  the  several  parties  interested  to 
take  such  proceedings  as  they  plight  be  advised 
in  the  Court  of  Chancery  in  Ireland,  respecting 
the  suit  instituted  by  Thorp  as  Gougb,  and  the  suit 
instituted  by  Maria  Rylands,  John  Hamilton,  and 
William  Crawford,  and  the  suit  instituted  by  the 
Appellant,  Richard  Franklin  Cough,  and  to  bripg 
before  the  House  parties  competent  to  litigate  the 
questions  which  might  thereon  arise  between  the 
Appellants  and  Repondents,  and  the  right  of  the 
Appellants  to  prosecute  the  appeal. 

Subsequently  to  the  date  of  this  order,  George 
l&tqqcbe  died. 

On  the  2d  pf  November,  J  824,  the  Appellants 
filed  their  bill  against  the  Respondents,  stating, 
amongst  other  things,  the  original  bill  filed  by 
Thomas  (rough,  and  the  several  other  matters 
hereinbefore  mentioned,  and  setting  forth  in  par-? 
tipujar  detail  the  several  proceedings,  reports,  and 
orders  made  in  the  suit  instituted  by  the  devisees 
and  executors  under  the  first  will  of  Thomas 
Cough;  and  stating  that  the  Appelant,  Jqhq 
Franfcliq,  was  then  the  assignee  under  the  original 
insolvency  of  the  Appellant,  R.  F,  Gough,  and  a^o 
under  hi^  subsequent  insolvency  in  182) ;  and 
charging  that  John  Latoqche,  Pavid  Latouphe,  and 


60  CASES    IS   THE   HOUSE    OF   LORDS 

1830.       Peter  Latouche  the  elder,  the  Defendants  in  the 
*KANKLiir    revived  suit  of  Hamilton  and  Crawford,  were  welt 
.»•»*—     aware  of  the  second  will  having  been  made  in 
favor  of  the  Appellant,  R.  F.  Gough,  and  that  he 
insisted  on  the  validity  thereof;   and  were  also 
well  aware  of  the  nature  of  the  articles  entered 
into  in  the  year  1805,  between  the  Appellant,  R. 
F.  Gough,  and  Hamilton  and  Crawford.     And 
charging  that  the  fact  of  the  articles  in  no  manner 
affected  the  rights  of  the  Defendants,  Latouche's, 
inasmuch  as  it  availed  them  nothing  which  way 
the  question  turned  in  respect  of  the  establish- 
ment of  either  of  the  wills,  or  which  of  the  con- 
tending parties  in  respect  thereto  prevailed,  and 
therefore  with  the  knowledge  of  the  second  will 
and  articles,  concurred  and  acquiesced  in  the  pro- 
ceedings in  the  original  cause,  at  the  suit  of  the 
trustees  and  executors  of  the  first  will,  well  know- 
ing of  the  second  will,  and  that  the  Appellant, 
R.  F.  Gough,  was  proceeding  to  establish  the 
same :  And  the  bill  prayed  that  the  decrees  of  28th 
June,  1806,  and  20th  April,  1807;  the  report  of 
23d  December,   1807,   exception  thereto,   rules 
made  thereon;    the  second  report  of  23d  May, 
1808,  exceptions  taken  thereto,  and  rules  made 
thereon;  and  the  final  decree  of  the  27th  June, 
1808,  might  be  made  and  taken  in  the  name  and 
favor  of  the  Plaintiffs,  as  executors  of  T.  Gough, 
so  far  as  respected  his  personal  estate,  and  in  favor 
of  the  Plaintiff,  John  Franklin,  as  assignee  of  the 
Plaintiff,  R.  F.  Gough,  which  R.  F.  Gough  was 
devisee  and  one  of  the  executors  of  T.  Gough,  pro 
forma,  so  that  the  several  proceedings  in  the  said 
suits  might  be  revived  and  rectified,  and  the  Plain- 
tiffs be  decreed  the  benefit  thereof,  and  the  same 


ON   APPEALS   AND    WRITS   OF    ERROR.  61 

be  put  in  such  plight  and  condition  as  to  enable       1880. 
the  Plaintiffs  to  sustain   the   appeal  from    the    f^Jl» 
orders  and  decrees  therein  before  mentioned,  and    .    *•   . 
to  meet  the  view  and  intention  of  the  House  of 
Lords  in  retaining  the  appeal. 

The  Respondents,  by  their  answers,  denied 
•  notice  of  the  agreement  or  the  will,  until  after  the 
decree  of  1818 :  stated  their  belief  that  the  agree* 
ment  was  private  and  fraudulently  concealed,  and 
objected  to  the  relief,  on  the  grounds  of  defect  of 
parties,  and  want  of  privity  between  the  Plaintiffs 
in  the  original  and  supplemental  suits,  who 
claimed  under  different  titles. 

The  Appellants  replied  to  the  answers,  and 
issue  having  been  joined,  they  went  into  evidence, 
but  failed  to  prove  the  statement  in  their  bill  with 
regard  to  David  Latouche,  and  Peter  Latouche 
the  elder,  having  had  notice  of  the  second  will  of 
Thomas  Gough,  or  of  the  agreement  of  the  28th 
of  August,  1805,  during  the  proceedings  had  sub- 
sequent to  such  agreement. 

The  cause  was  heard,  on  pleadings  and  proofs, 
on  the  24th  and  25th  of  June,  1825,  and  by  the 
decree,  dated  on  the  latter  of  those  days,  it  was 
ordered  and  decreed,  that  the  Appellant's  bill 
should  be  dismissed  without  costs. 

Against  this  decree  the  appeal  was  presented, 
and  Peter  Latouche  the  elder  having  died  after 
the  appeal  was  lodged,  the  appeal  was  revived 
against  his  executors,  the  Respondents,  John 
David  Latouche  and  Peter  Latouche. 


The  case  was  heard  in  1830,  when  Mr.  Horne 
and  Mr.  Tinney  argued  for  the  Appellants,  and 
Sir  Geo.  Grey  claimed  a  right  to  be  heard  for  the 
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1830.      Respondents,  Henrietta  Gough  and  Maria  Ry- 

humbli*    tends ;  but  the  House  being  of  opinion  that  the 

LATbirctiB     interest  °f  those  Respondents  was  the  same  as 

that  of  the  Appellants,  decided,  according  to  the 

practice  of  the   House,  that  he  should  net  be 

heafd. 

The  Solicitor  General*  (Sir  Edw.  Sugden)  on 
behalf  of  the  Defendants,  Latouche's*  then  pro- 
ceeded to  observe,  that  the  argument  of  the  Ap- 
pellants' counsel  supposed  that  the  Court  beloto 
had  no  jurisdiction  to  dismiss  the  bill,  but  only 
to  feee  that  the  suit  was  made  perfect,  and  that 
the  order  of  the  House  in  1880  was  directory  for 
this  purpose*  He  then  entered  into  a  statement 
of  the  proceedings  on  the  former  appeal,  towards 
the  conclusion  df  which  statement,  the  Lord 
Ghttticttfor  interposed,  by  asking  what  there  was 
itt  the  case  to  shew  that  the  Respondents,  La* 
totiehe's,  or  those  whom  they  represented,  knew 
of1,  or  Acquiesced  in,  the  Agreement;  and  observed 
that  the  order  of  the  House  in  1820,  gave  leave  to 
the  parties  to  take  such  proceedings  as  they  should 
be  advised,  to  make  the  suit  perfect:  that  they 
hftd  iftade  the  experiment,  and  failed:  that  the 
tftder  could  hot  hate  the  effect  of  restricting  the 
jurisdiction  of  the  Court  below,  so  as  to  deprive 
theft  of  the  power  of  dismissing  a  bill  in  which 
the  allegations  wete  not  supported  by  evidence : 
tod  concluded  by  Stating  his  opinion  that  the  bill 
Was  properly  dismissed. 

Mr.  Home  then  eUitoed  a  right  to  be  heard  in 
reply ;  but  the  Lard  Chancellor  observed,  that 
there  had  been  nb  argument*  but  only  a  statement 
ty  the  Solicitor  General,  which  coincided  with 
his  (the  Ldtd  Chancellor's)  view  of  the  ease* 
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Whereupon  Mr.  Home  urged  that  it  was  there-      WW*. 
fore  the  more  necessary  that  he  should  be  heard    ^^^ 
in  reply.    But  his  claim  was  not  admitted ;  and         *l^ 
upon  the  motion  of  the  Lord  Chancellor,  an  order 
was  made  dismissing  the  appeal,  without  costs, 
the  Lord  Chancellor  observing  that  costs  would  be 
useless  to  the  Respondent,  as  the  Appellant  was 
an  insolvent. 


Judgment  affirmed. 


tftfcoi 
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1890. 


YISKY 
BODKIN. 


IRELAND. 


(court  of  exchequer.) 


George  Vesey Appellant. 

John  Bodkin    -------     Respondent. 

B.  the  assignee  of  certain  leases  of  lands  in  Ireland,  for  long 
terms  of  years,  being  in  arrear  for  rent,  suffered  judgment  to 
be  recovered  on  ejectment  by  the  lessor,  and  possession  of  the 
lands  was  delivered  by  writs  of  habere  on  the  J  8th  of  July, 
1823.     By  the  Irish  statute  4  Geo.  I.  c.  5,  s.  3,  a  Court  of 
Equity  is  empowered  to  annul  the  proceedings  in  ejectment, 
and  restore  the  possession  to  the  lessee,  if  a  bill  is  filed,  and 
the  amount  of  rent  and  costs  paid  into  Court,  within  six 
calendar  months  after  execution  has  been  executed  in  the 
ejectment.   On  the  17th  of  January,  1824,  B.  filed  a  bill  in  the 
Exchequer  to  redeem  the  lands,  and  obtained  an  order,  dated 
on  the  17th  of  January,  and  signed  by  one  of  the  Barons  of 
the  Exchequer,  to  lodge  the  amount  of  rent  in  arrear  and  costs 
in  the  Bank  of  Ireland.    The  order  was  left  with  the  Accoun- 
tant General  on  the  17th,  after  the  Bank  was  shut.    On  Mon- 
day, the  19th  of  January,  the  money  was  paid  into  the  Bank, 
and  the  Accountant  General  gave  a  certificate  accordingly. 
A  treaty  for  a  compromise  then  took  place,   and  was  for 
some  time  pending. 

On  the  7th  of  May,  1825,  on  the  motion  of  B.,  it  was  ordered 
that  the  order  for  lodging  the  rent  and  costs  should  be  entered 
as  of  the  17th  of  January,  and  that  the  lodgement  of  the 
money  should  be  receipted  on  that  day  instead  of  the  19th, 
and  that  a  certificate  should  be  granted  accordingly  by  the 
Accountant  General. 

On  the  7th  of  July,  1825,  the  lessor  obtained  an  order  to  take 
out  of  Court,  without  prejudice  to  the  rights  of  the  parties, 
the  rent  and  costs  which  had  been  deposited,  and  that  he 
might  be  at  liberty  to  proceed  in  the  recovery  of  the  lands. 
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Having  under  this  order  taken  the  money  out  of  Court,  the  1830. 

Lessor  appealed  against  the  order  directing  the  alteration  in  ^^W 

the  date  of  the  payment  of  the  rent  and  costs.  vbsey 

The  order  was  reversed.  bodkin. 


J.  HE  original  bill  of  complaint  in  this  cause  was 
filed  by  the  Respondent  against  the  Appellant, 
on  the  17th  of  January,  1824,  and  stated  that,  by 
a  certain  indenture  of  lease,  bearing  date  the  3d 
of  August,  1781,  Ann  Echlin  and  Alice  Echlin 
demised  the  lands  of  Lenamore,  Clonskeen,  and 
Drinane,  in  the  county  of  Gal  way,  to  Henry 
Hinde  for  a  term  of  sixty-one  years,  at  a  yearly 
tent  of  100/.  payable  half-yearly,  and  that  the  said 
Henry  Hinde,  by  indenture,  assigned  the  said 
premises  to  John  Bodkin,  Esquire,  now  deceased, 
the  father  of  the  Respondent ;  and  the  said  bill 
further  stated  that  the  said  Alice  and  Ann  Echlin, 
by  indenture  bearing  date  the  30th  of  May,  1791, 
demised  to  the  said  John  Bodkin,  deceased,  that 
part  of  the  lands  of  Castletown,  otherwise  Tully- 
nadaly,  and  part  of  Liavally,  in  the  said  county  of 
Galway,  and  also  the  fairs  and  markets  usually 
holden  in  and  upon  the  said  lands  of  Castletown, 
otherwise  Tullynadaly,  and  part  of  Liavally,  for  a 
term  of  sixty-one  years,  at  the  yearly  rent  of  45/. 
payable  half-yearly,  and  that,  by  another  inden- 
ture bearing  date  the  said  30th  of  May,  1791,  the 
said  Alice  and  Ann  demised  unto  the  said  John 
Bodkin,  deceased,  other  part  of  the  lands  of  Cas- 
tletown, otherwise  Tullynadaly,  and  that  part  of 
the  lands  of  Liavally  in  the  possession  of  the  said 
John  Bodkin,  containing  258  acres,  for  a  term  of 
sixty-one  years,  at  the  yearly  rent  of  260/.  pay- 
able half-yearly. 

vol*  iv.  r 
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1890.  That  the  said  John  Bodkin,  deceased,  died  in 

^£?     *^e  year  1803,  and  by  his  will  appointed  the 


BODKIN. 


*•  Respondent  executor  thereof,  and  that  the  Res- 
pondent  had  been,  since  the  death  of  the  said 
John  Bodkin,  in  the  possession  of  the  said  several 
premises,  and  was  entitled  to  the  benefit  of  the 
said  several  leases. 

That  the  said  Alice  and  Ann  Echlin  were  both 
dead,  and  that  the  interest  which  they  had  in  the 
premises  so  demised  became  vested  in  the  Appelr 
lant,  who  had  received  from  the  Respondent  the 
rent  reserved  by  the  said  leases.  That,  there 
being  an  arrear  of  one  year's  rent  due,  the  Appel- 
pellant,  in  the  year  1822,  brought  three  ejectments 
under  the  statute  to  recover  the  premises,  and 
that,  by  virtue  of  consents,  the  Appellant  obtained 
judgments  and  issued  executions,  and  got  posses- 
sion,  and  that  the  Appellant  alleged  he  had  made 
leases  of  the  premises,  subject  to  the  Respondent's 
right  to  redeem. 

That  the  amount  of  the  rent  in  arrear  was  455/. 
and  the  costs  alleged  to  have  been  incurred  by 
the  Appellant  in  the  several  ejectments  amounted 
to  72/.  8*.,  making  together  527/.  8s.;  and  that 
the  Respondent  was  ready  and  had  offered  to  pay 
the  rent  and  the  costs,  and  had  lodged  the  said 
sum  in  Court  to  the  credit  of  the  said  cause ;  that 
six  months  had  not  elapsed  since  the  writs  of 
habere  had  issued,  and  therefore  the  Respondent 
submitted  he  was  entitled  to  redeem  the  premises ; 
that  he  had  applied  to  the  Appellant  to  deliver  up 
the  possession  of  the  premises,  which  he  refused 
to  do,  and  insisted  on  his  right  to  hold  the  pre- 
mises discharged  from  the  leases.  The  Respon- 
dent, by  his  bill,  prayed  that,  if  the  Appellant 
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alleged  that  more  rent  was  due  than  the  sum  1880. 
before  mentioned,  an  account  might  be  taken  of  ^^^r 
what  was  due  for  rent  and  costs,  and  that  the         *- 

'  BODKIN. 

Respondent  might  be  deemed  entitled  to  redeem 
the  land  upon  payment  of  the  sum  ascertained  to 
be  due,  and  the  costs,  which  the  Respondent 
thereby  offered  to  do,  and  might  be  deemed  enti- 
tled to  hold  the  said  premises  under  the  said 
leases,  notwithstanding  the  said  ejectments,  and 
that  such  accounts  as  the  Court  should  think 
proper  might  be  directed  to  be  taken,  and  the 
Appellant  charged  with  what  he  made,  or  without 
wilful  default  might  have  made,  out  of  the  said 
premises  since  the  execution  of  the  said  writs  of 
habere,  and  that  the  Respondent  might  be  restored 
to  the  possession  of  the  premises,  and  might  have 
such  further  and  other  relief  as  the  case  might 
require. 

The  Respondent's  bill  was  filed  on  the  17th  of 
January,  1824,  about  the  hour  of  twelve  o'clock 
at  noon,  and  a  certificate  of  the  filing  was  then 
granted  by  the  proper  officer,  but  none  of  the 
Barons  being  in  Dublin,  application  was  made  to 
Mr.  Baron  Smith,  at  his  country  house,  a  distance 
of  about  four  miles  from  town,  and  he  granted  an 
order,  dated  the  17th  of  January,  to  lodge  the 
627/.  8s.  rents  and  costs  in  the  Bank  of  Ireland, 
to  the  account  of  the  Accountant-General  in  the 
cause. 

The  order  was  left  with  the  Accountant-General 
on  the  17th  of  January,  1824,  between  the  hours 
of  four  and  five  o'clock  in  the  afternoon ;  but  in 
consequence  of  the  Bank  of  Ireland  having  closed 
at  three  o'clock  on  that  day,  and  it  being  Satur- 
day, the  Accountant-General  kept  the  order  until 

f2 
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1890.      Monday  the  19th,  when  the  money  was  paid  in, 

and  he  granted  the  following  certificate :— "  John 

?««      "  Bodkin  v.  George  Vesey,   19th  of  January, 

"  1824.    I  hereby  certify,  that  pursuant  to  an 

Order,  dated  the  17th  of  January,  1824,  John 

Bodkin,  Esquire,  has  paid  into  the  Bank  of  Ire- 

"  land  the  sum  of  527/.  8*.  which  is  placed  to  my 

"  account  in  the  above  cause,  as  appears  by  the 

"  receipt  of  Thomas  Talbot,  dated  this  19th  of 

"  January,  1824,  hereunto  annexed.  Signed  John 

"  O'Neill,  527/.  8s." 

Shortly  after  the  bill  was  filed,  the  Appellant 
was  served  with  process  to  appear  and  answer 
the  same,  but  the  Appellant,  on  the  14th  of 
February,  1824,  caused  a  notice,  entitled  in  the 
cause,  to  be  served  on  the  Respondent's  attorney, 
by  which,  after  stating  that,  although  the  Respon- 
dent had  not  performed  the  requisites  prescribed 
by  the  statute  in  cases  of  non-payment  of  rent, 
yet  that  he  (the  Appellant)  had  no  object  but  to 
be  paid  his  rent  and  costs;  and  that  inasmuch  as 
he  (the  Appellant)  had  not  taken  the  actual  pos- 
session, but  made  a  six  months'  lease  of  part  of 
the  evicted  premises  to  the  Respondent,  and  of 
the  residue  thereof  to  his  under  tenants  in  posses- 
sion of  the  premises,  and  had  not  interfered  with 
the  rent  of  the  premises,  so  as  to  render  any 
account  in  the  cause  wholly  unnecessary,  he  (the 
Appellant)  thereby  gave  the  Respondent  notice, 
that  on  his  (the  Respondent's)  paying  to  the  Ap- 
pellant the  rent  and  arrears  ascertained  to  be  due 
at  the  time  of  the  service  of  the  summons  of  eject- 
ment, and  the  costs  thereof,  and  also  the  rent 
which  had  subsequently  accrued  due  to  the  1st 
of  November  then  last,  and  the  costs  which  he 
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(the  Appellant)  had  necessarily  incurred  by  the      1830. 
Respondent's  original  bill,  he  would  give  the  Res- 
pondent receipts  for  the  said  rent  under  the  said         « 
leases  to  that  day. 

On  the  21st  of  February,  a  notice,  also  entitled 
in  the  cause,  was  given  to  the  Appellant  by  the 
Respondent,  who  proposed  to  consent  to  the  Ap- 
pellant's receiving  the  sum  lodged  by  the  Respon- 
dent, on  getting  a  receipt  for  the  rent  and  costs, 
as  if  a  decree  of  redemption  had  been  pro- 
nounced. 

The  Appellant,  on  the  10th  of  June,  1824,  filed 
his  answer  to  the  Respondent's  bill,  whereby,  ad- 
mitting the  introductory  matters  and  the  facts,  he 
said  he  was  informed  and  believed  that  the  Re- 
spondent had  not  lodged  the  rent  and  costs  in  Court 
to  the  credit  of  the  cause  when  the  bill  was 
filed,  or  until  the  19th  of  January,  which  was 
after  the  expiration  of  six  months,  and  that  he  and 
his  attorney  were  in  Dublin  on  the  17th  and  18th 
of  January,  but  that  no  tender  or  offer  was  made 
to  either  of  them  of  the  rent  and  costs ;  but  he 
submitted,  that  since  the  six  months  had  elapsed 
previous  to  the  lodging  of  the  rent  and  costs,  he 
was  not  bound  to  accept  the  same,  or  to  restore 
possession,  or  that  the  Respondent  was  not  enti- 
tled to  redeem ;  and  he  insisted  on  his  right  to 
hold  such  lands,  discharged  of  such  leases ;  and  he 
insisted  that  the  rent  due  to  him  on  the  1st  of 
May,  1824,  amount  together  to  the  sum  of  955/., 
exclusive  of  his  costs. 

The  Respondent  amended  his  bill  on  the  15th 
of  February,  1825,  whereby,  in  addition  to  the 
statements  contained  in  the  original  bill,  and  by 
way  of  amendment,  the  Respondent  stated  and 
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1830.      charged  that  the  Appellant  had,  on  the  14th  of 
s^£?     February,  caused  the  notice  of  that  date  to  be 
••         served  on  the  Respondent,  or  his  agent:  And 
that  the  Appellant  by  the  offer  contained  in  such 
notice  had  waived  any  legal  advantage  he  might 
otherwise  have  had :    And  that  prior  to  the  ser- 
vice of  the  notice  of  the  14th  of  February,  and 
the  21st  of  January,  1825,  the  driver  of  the  Ap- 
pellant had  distrained  and  taken  away  the  stock 
of  the  tenants,  and  had  sold  part  of  such  stock : 
That  the  Appellant,   his  agent  and  driver,  had 
received  more  than  he  admitted  by  his  answer  to 
have  received;    that  there  was  more  rent  and 
arrears  due  to  him  at  that  time,  than  would  pay 
the  Appellant  twice  as  much  as  he  claimed ;  and 
that  the  Respondent's  tenants  would  not  pay  him 
rent  in  consequence  of  the  interference  of  the 
Appellant  and  his  agents,  who  encouraged  the 
tenants,  and  told  them  that  if  .they  did  not  pay,  the 
Respondent  would  be  evicted,  and  on  such  evic- 
tion, the  tenants  should  have  new  leases  at  lower 
rents.    The  bill  further  stated  the  compromise 
which  had  been  set  on  foot;   that  the  writs  of 
habere  were  not  executed  on  the  18th  or  19th  of 
July,  and  were  not  returned;  that  the  Appellant, 
shortly  after  the  execution  of  the  writs,  executed 
leases  to  some  of  the  Respondent's  tenants  for 
six  months,  on  the  expiration  of  which,    the 
Appellant  brought  separate  ejectments,  notwith- 
standing the  pendency  of  the  suit  to  redeem; 
and  that  the  Appellant  threatened  to  proceed  at 
law  against  the  Respondent  and  his  tenants  to  get 
possession,  although  the  merits  of  the  case  in  the 
Court  of  Exchequer  remained  undetermined ;  and 
that  the  lodging  of  the  money  was  in  due  time. 
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The  bill  prayed  that  the  Respondent  might  1890. 
have  the  relief  prayed  by  the  original  bill ;  and 
that  an  account  might  be  taken  of  what  the  Ap- 
pellant had  received,  or  might  have  received 
without  his  wilful  default,  from  the  premises ;  and 
that  the  Respondent  might  be  restored  to  the 
possession  of  the  premises ;  and  that  the  Appel- 
lant might  be  restrained  from  proceeding  in  the 
ejectments  which  he  had  brought  since  the  filing 
the  original  bill. 

On  the  2d  of  March,  1825,  the  Appellant  put 
in  his  answer,  in  which  he  admitted  die  notice  of 
the  14th  of  February,  1824;  that  he  caused  the 
notice  to  be  served,  being  willing  to  put  an  end  to 
the  litigation,  and  not  with  any  intent  of  waiving 
his  rights  if  the  terms  were  not  complied  with ; 
he  insisted  that  he  was  not  now  bound  or  pre- 
cluded from  relying  on  the  statute. 

The  Appellant  further  admitted  the  notice  of 
the  21st  of  February,  served  by  the  Respondent's 
attorney,  in  reply  to  the  notice  of  the  14th  of 
February,  offering  to  allow  the  Appellant  to  draw 
out  the  sum  of  527/.  8*.  on  the  terms  contained  in 
such  notice ;  but  the  Appellant  alleged  that  he  did 
not  consider  himself  bound  thereby. 

The  Appellant,  by  his  answer,  denied  that  any 
compromise  had  been  set  on  foot  through  the 
interference  of  any  friend,  but  he  said  that  Ulick 
Jennings  called  on  him,  and  talked  about  settling 
the  differences  between  the  Appellant  and  Respon- 
dent, and  some  offers  were  made  to  let  the  Appel- 
lant have  the  lands  at  Castletown  for  the  money 
due,  to  which  the  Appellant  replied,  that  if  he 
was  entitled  thereto  he  would  get  them,  as  pro- 
ceedings had  been  taken,  and  he  would  leave  it  to 
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1830.      the  Court  to  decide ;  and  he  said  he  was  not  aware 

^J^     of  any  correspondence  by  letter  having  passed^ 

*•         and  he  said  he  believed  that  the  writs  of  habere 

BOOK  IK. 

had  been  executed  on  the  18th  of  July,  and  he 
admitted  that  they  had  not  been  filed,  but  were 
in  the  possession  of  his  attorney;  he  denied  that 
he  or  his  agent  procured  the  writs  to  be  ante- 
dated, and  he  said  that  possession  had  been  taken 
before  the  18th  of  July,  and  he  said  that  he  did 
not  in  any  manner  interfere  with  the  sheriff  or 
under-sheriff;  he  admitted  that  he  had  caused 
such  ejectments  to  be  brought  against  the  tenants, 
notwithstanding  the  pendency  of  the  suit;  he 
insisted  that  the  Respondent's  interest  in  the  land 
had  been  forfeited  for  the  reasons  mentioned  in 
his  former  answer ;  that  if  due  diligence  had  been 
used,  the  money  might  have  been  lodged  on  the 
17th  of  January,  and  he  insisted  that  his  rights 
were  not  waived  by  the  notice  he  had  given,  and 
especially  as  the  Respondent  had  not  complied 
therewith. 

On  the  7th  of  May,  1825,  upon  the  motion  of 
the  Respondent,  it  was  ordered  that  the  order  for 
the  lodging  the  money  on  account  of  the  rent  and 
costs  be  entered  as  of  the  17th  of  January,  1824, 
and  that  the  lodgement  be  receipted  to  the  credit 
of  the  cause  on  that  day  instead  of  the  19th  of 
January,  1824,  and  that  the  Accountant-General 
should  grant  a  certificate  accordingly,  without 
prejudice  to  any  other  equity  which  the  Respon- 
dent might  insist  on  at  the  hearing  of  the  cause. 

In  pursuance  of  this  order,  the  Accountant- 
General  gave  a  receipt,  whereby  he  certified  that 
the  Respondent  paid  into  the  Bank  of  Ireland,  on 
the  17th  of  January,  1824,  the  sum  of  527/.  8j., 
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which  was  then  remaining  in  the  Bank  to  the      1830* 
credit  of  the  cause.  ^m* 

On  the  2d  of  July,  1825,  the  Appellant  gave  M^ 
a  notice  of  motion,  to  be  made  before  the  Lord 
Chief  Baron,  in  his  chambers,  for  an  order  for* 
the  Appellant  to  draw  the  said  sum  of  527/.  8*. 
and  that  he  might  be  at  liberty  to  execute  six 
writs  of  habere  against  the  land  on  the  six  months': 
demises. 

The  motion  was  made  accordingly,  and  upon: 
debate  of  the  whole  matter,  and  hearing  counsel, 
the  Lord  Chief  Baron,  by  an  order  bearing  date 
the  6th  of  July,  1825,  ordered  that  the  Accoun- 
tant-General should  draw  on  the  Bank  of  Ireland 
in  favor  of  the  Appellant,  or  his  attorney,  for  the 
sum  of  527/.  8*.  lodged  there  to  the  credit  of  the 
cause,  without  prejudice  to  the  rights  of  the  par- 
ties, and  the  Appellant  was  to  be  at  liberty  to 
renew  and  execute  renewals  of  the  writs  on  the 
six  months9  demises,  and  the  execution  thereof 
was  stayed. 

The  Appellant  accordingly  executed  the  writs 
immediately  after  the  order  was  made,  and  took 
possession  of  the  land,  and  he  also  drew  out  the 
sum  of  527/.  8*. 

In  December,  1 826,  a  motion  was  made  by  the 
Appellant  to  rescind  the  order  of  the  7th  of  May, 
1825,  so  far  as  the  same  directed  the  alteration  to 
be  made  in  the  date  of  the  receipt  from  the  19th 
to  the  17th  of  January,  1824,  and  as  directed  the 
Accountant-General  to  give  a  receipt  accordingly, 
which  motion  was  refused. 

In  January,  1 828,  the  appeal  to  the  House  of 
Lords  against  the  order  of  the  7th  of  May,  1825, 
was  presented. 
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x^^f  of  any  correspondence  by  letter  having  passed,. 
—«;._      and  he .  said  he  believed  that  the  writs  of  habere 

BODKIN* 

had  been  executed  on  the  18th  of  July,  and  he 
admitted  that  they  had  not  been  filed,  but  were 
in  the  possession  of  his  attorney ;  he  denied  that 
he  or  his  agent  procured  the  writs  to  be  ante- 
dated, and  he  said  that  possession  had  been  taken 
before  the  18th  of  July,  and  he  said  that  he  did 
not  in  any  manner  interfere  with  the  sheriff  or 
under-sheriff;  he  admitted  that  he  had  caused 
such  ejectments  to  be  brought  against  the  tenants, 
notwithstanding  the  pendency  of  the  suit;  he 
insisted  that  the  Respondent's  interest  in  the  land 
had  been  forfeited  for  the  reasons  mentioned  in 
his  former  answer;  that  if  due  diligence  had  been 
used,  the  money  might  have  been  lodged  on  the 
17th  of  January,  and  he  insisted  that  his  rights 
were  not  waived  by  the  notice  he  had  given,  and 
especially  as  the  Respondent  had  not  complied 
therewith. 

On  the  7th  of  May,  1825,  upon  the  motion  of 
the  Respondent,  it  was  ordered  that  the  order  for 
the  lodging  the  money  on  account  of  the  rent  and 
costs  be  entered  as  of  the  17th  of  January,  1824, 
and  that  the  lodgement  be  receipted  to  the  credit 
of  the  cause  on  that  day  instead  of  the  19th  of 
January,  1824,  and  that  the  Accountant-General 
should  grant  a  certificate  accordingly,  without 
prejudice  to  any  other  equity  which  the  Respon- 
dent might  insist  on  at  the  hearing  of  the  cause. 

In  pursuance  of  this  order,  the  Accountant- 
General  gave  a  receipt,  whereby  he  certified  that 
the  Respondent  paid  into  the  Bank  of  Ireland,  on 
the  17th  of  January,  1824,  the  sum  of  527/.  8*., 
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which  was  then  remaining  in  the  Bank  to  the      1830. 
credit  of  the  cause.  ^^ 

On  the  2d  of  July,  1825,  the  Appellant  gave  M^ 
a  notice  of  motion,  to  be  made  before  the  Lord 
Chief  Baron,  in  his  chambers,  for  an  order  for 
the  Appellant  to  draw  the  said  sum  of  527/.  8*. 
and  that  he  might  be  at  liberty  to  execute  six 
writs  of  habere  against  the  land  on  the  six  months', 
demises. 

The  motion  was  made  accordingly,  and  upon 
debate  of  the  whole  matter,  and  hearing  counsel, 
the  Lord  Chief  Baron,  by  an  order  bearing  date 
the  6th  of  July,  1825,  ordered  that  the  Accoun- 
tant-General should  draw  on  the  Bank  of  Ireland 
in  favor  of  the  Appellant,  or  his  attorney,  for  the 
sum  of  527/.  8*.  lodged  there  to  the  credit  of  the 
cause,  without  prejudice  to  the  rights  of  the  par- 
ties, and  the  Appellant  was  to  be  at  liberty  to 
renew  and  execute  renewals  of  the  writs  on  the 
six  months9  demises,  and  the  execution  thereof 
was  stayed. 

The  Appellant  accordingly  executed  the  writs 
immediately  after  the  order  was  made,  and  took 
possession  of  the  land,  and  he  also  drew  out  the 
sum  of  527/.  8*. 

In  December,  1 826,  a  motion  was  made  by  the 
Appellant  to  rescind  the  order  of  the  7th  of  May, 
1825,  so  far  as  the  same  directed  the  alteration  to 
be  made  in  the  date  of  the  receipt  from  the  19th 
to  the  17th  of  January,  1824,  and  as  directed  the 
Accountant-General  to  give  a  receipt  accordingly, 
which  motion  was  refused. 

In  January,  1 828,  the  appeal  to  the  House  of 
Lords  against  the  order  of  the  7th  of  May,  1825, 
was  presented. 
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1890.  For  the  Appellant — The  Solicitor-General  and 

Mr.  Beames. 

The  lease  in  question  was  within  the  descrip- 
tion in  the  Irish  statute  4  Geo.  I.  c.  5,  s.  3,  which 
provides  that  if  the  lessee  shall  permit  judgment 
to  be  recovered  in  ejectment,  and  execution  to  be 
executed  thereon,  without  paying  on  demand  the 
rent  ascertained  to  be  in  arrear,  with  costs,  or 
depositing  the  same  in  a  Court  of  Equity,  on  filing 
a  bill  within  six  months  after  execution  executed, 
the  lessee  shall  be  barred  from  all  relief  in  law  or 
equity,  and  the  landlord  shall  hold  the  premises 
discharged  from  the  lease. 

In  this  case  the  bill  was  not  filed  until  the  last 
day  of  the  six  months,  at  twelve  o'clock.  The 
application  to  the  Accountant-General  was  not 
made  until  between  four  or  five  o'clock,  and  it  is 
not  sworn  in  the  affidavits  on  behalf  of  the  appli- 
cant that  the  money  was  then  ready.  On  the 
contrary,  the  attorney  for  the  Appellant  swore 
that  he  had  heard  and  believed  that  the  amount  of 
rent  and  costs  was  not  forthcoming  on  the  17th. 

The  taking  of  the  money  out  of  Court,  was  no 
waiver,  because  it  was  ordered  without  prejudice 
to  the  rights  of  the  parties,  and  the  landlord 
would  in  all  events  be  entitled  to  the  money :  and 
if  there  had  been  no  special  reservation,  accord- 
ing to  general  practice  an  appeal  is  not  barred  by 
consent  to  an  order  under  the  decree.* 

If  this  is  a  case  for  equitable  relief,  it  must  be 
upon  the  ground  of  accident.  But  this*  is  more 
like  laches  than  accident :  and  Courts  of  Equity 
do  not  relieve  against  every  species  of  accident, 
or  under  any  circumstances:     In  the  cases  of 

*  Wood  ▼.  Griffith,  19  Ves.  550. 
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death,  and  destruction  by  fire,  relief  against  spe-  ,83°* 
cific  performance  has  been  refused :  *  especially  TB1BT 
if  there  has  been  a  want  of  good  faith,  o»  reason- 
able diligence.f 

The  order  is  nothing  less  than  a  legislative 
order  repealing  the  statute,  which  can  only  be 
satisfied  by  a  literal  compliance  with  its  enact- 
ments, as  to  the  payment  of  the  money. 

In  this  case  the  Accountant-General  has  been 
ordered  by  the  Court  to  certify  contrary  to  the 
fact,  that  the  money  paid  on  the  19th  was  paid  on 
the  17th  of  January:  This  is  not  the  administra- 
tion of  an  equity,  but  the  assumption  of  a  dispen- 
sing power.  The  Court  might  with  as  much 
reason  direct  that  a  parol  agreement  should  be 
put  into  writing  to  meet  the  statute  of  frauds. 
In  former  cases  the  relief  has  been  given  upon 
circumstances  which  raised  the  equity.  The 
Court  has  never  before  created  the  circumstances 
as  a  ground  for  the  equity. 

It  is  absolutely  necessary  that  the  order  of  the 
7th  of  May,  and  the  certificate,  should  be  removed 
out  of  the  way  of  the  Appellant,  otherwise  there 
cannot  be  a  proper  trial  of  the  true  question  at  the 
hearing ;  for  upon  the  record  as  it  stands,  it  must 
be  taken  that  the  payment  was  on  the  17th. 

The  Court  had  no  power  to  relieve  the  party, 
and  if  they  had,  there  was  no  case  of  equity. 
There  is  no  proof  that  the  money  was  ready  to  be 
paid  on  the  day.  The  case  is  similar  to  the  ques- 
tion upon  renewals,  where  a  lessee  has  not  com- 

*  17  Ves.  241.  Mortimer  v.  Capper,  1  firo.  C.  C.  156. 
Jackson  v.  Leven,  3  Bro.  C.  C.  60S.  Paine  v.  Mellor,  6  Ves. 
349. 

f  Smith  v.  C/oy,  ?  B.  C.  C.  639,  n. 
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1890.      plied  with  the  conditions  of  relief  prescribed  by 
the  statute.* 
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For  the  Respondent. — Mr.  Home  and  Mr. 
Roupcll. 

The  non-payment  by  the  Respondent  into  Court 
until  the  19th  of  January,  1824,  of  the  sum  of 
527/.  8s.  on  account  of  the  rent  and  costs,  by  vir- 
tue of  the  order  made  on  the  17  th  of  that  month, 
was  not  owing  to  the  neglect  or  default  of  the 
Respondent,  and  the  actual  payment  on  the  19th 
was  the  earliest  that  could  be  made,  and  was 
therefore  not  only  a  regular  and  bond  fate  payment 
under  the  order,  but  was  also,  under  all  the 
circumstances,  a  substantial  compliance  with  the 
requisites  of  the  statutes  made  in  that  behalf. 

The  Appellant  has  not  only  acquiesced  in  the 
drder  of  the  7th  of  May,  1825,  for  a  great  length  of 
time,  but  he  has  acted  upon  and  taken  the  benefit 
of  it,  and  he  cannot  now  be  heard  to  complain  of 
it,  inasmuch  as  the  Appellant  has  applied  for  and 
obtained  an  order  for  payment  to  him  of  the  said 
sum  of  527/.  8*.  which  is  entered  in  the  Accoun- 
tant-General's books  as  having  been  paid  in  on 
the  17th  of  January,  and  is  receipted  by  him 
accordingly,  and  the  order  obtained  by  the  Appel- 
lant for  payment  of  the  money  to  him  is  grounded 
on  the  certificate  and  receipt  of  the  Accountant- 
General  of  the  money  having  been  paid  into  the 
Bank  of  Ireland  on  the  17th  of  January,  1824, 
which  are  recited  in  the  order. 

If  the  Appellant  could  have  been  originally  en- 
titled to  make  the  objection  he  now  insists  on  by 
his  appeal,  yet  he  has,  by  his  subsequent  acts  and 

*  1  Vcrn.  and  Scriv.  I.  * 


At  the  conclusion  of  the  argument,  Lord  Wyn* 
ford  observed,  that  the  order  as  it  stood  was  con- 
clusive of  the  whole  case :  that  it  was  doubtful, 
upon  the  affidavits,  whether  the  money  was  ready 
on  the  17th:  that  the  matter  demanded  farther 
inquiry :  that  a  reversal  of  the  order  would  not 
prejudice  the  Respondent,  if  he  could  prove  at 
the  hearing  that  the  money  was  ready  to  be  paid 
on  the  17th:  and  that  the  Court  might  think 
proper  to  direct  an  issue  to  ascertain  that  fact. 

The  Lord  Chancellor  observed  that,  in  his  opi- 
nion, the  Court  below  was  not  justified  on  the 
affidavits  in  making  the  order. 
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conduct  waived  his  right  to  object  to  the  non-  1890* 
payment  of  the  money.  The  money  was  paid 
into  Court  to  save  the  forfeiture,  and  for  that  pur- 
pose only.  The  forfeiture  accrues  on  account  of 
the  non-payment  of  the  money.  The  landlord 
cannot  have  a  right  both  to  the  money  and  the 
benefit  of  the  forfeiture. 


YESEY 

V. 

BODKIN. 


Order  reversed. 
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1890. 

IRELAND. 


CHICHESTBft 
V. 
M'lNTIRt. 


(court  of  chancery.) 
Sir  Arthur  Chichester,  Baronet.    Appellant. 
Charles  M'Intire,  Esquire     -    -    Respondent. 


M.  being  possessed  of  a  house  and  lands  for  a  term  of  years 
under  a  lease,  by  the  covenants  of  which  he  was  bound  to  keep 
and  deliver  up  the  premises  in  repair,  at  the  expiration  of 
the  term,  entered  into  an  agreement  with  C,  who  had 
acquired  the  reversion  in  the  premises,  subject  to  the  term, 
that  C.  should  grant  to  him  a  new  lease;  and  thereupon  an 
agreement  between  M.  and  C.  was  executed,  whereby  C. 
agreed  to  grant  to  M.  a  lease  of  the  premises  for  a  term  of 
forty-seven  years,  at  such  yearly  rent  as  should  be  put  upon 
the  same  by  two  chosen  arbitrators,  and  in  case  of  difference 
between  them,  that  an  umpire  should  be  named  by  them,  and 
the  rent  fixed  by  a  majority  of  the  three. 

The  arbitrators  having  differed,  an  umpire  was  called  in,  who 
with  the  arbitrator  for  M.  the  tenant,  received  evidence  to  shew 
that,  at  the  date  of  the  agreement  between  M.  and  C,  the 
premises  were  in  a  very  ruinous  state,  and  that  it  would  require 
800/.  to  put  them  in  repair.  Upon  this  view  of  the  case,  and 
assuming  as  the  basis  of  their  award  that  M.  was  not  bound  to 
repair,  and  that  he  had  agreed  to  expend  800/.  in  repairs,  they 
adjudged  and  awarded  that  a  rent  of  6oL  per  annum  should  be 
paid  by  M.  to  C.  during  the  term  of  forty-seven  years.  But 
the  arbitrator  for  M.  the  tenant  had  differed  from  the  umpire, 
as  to  the  amount  of  rent,  and  refused  to  concur  in  a  larger 
rent  than  43/.,  until  he  was  prevailed  on  by  the  entreaty  of 
M.'s  wife  to  concur  with  the  umpire,  in  fixing  the  rent  at  6oL 

Held  on  appeal,  reversing  the  decree  in  the  Court  below,  that 
M.  was  not  entitled  to  a  specific  performance  of  the  agreement, 
under  the  circumstances  attending  this  award. 
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1830. 


M'lNTIRE. 


ON  the  31st  of  December,  1822,  a  bill  was  filed  CHICHBiTBR 
by  the  Respondent  in  the  Court  of  Chancery  in  uti*^ 
Ireland,  stating  that  the  Respondent  had  been  for 
many  years  the  occupier  of  a  certain  messuage, 
farm,  and  lands,  called  the  farm  and  lands  of 
Greencastle,  in  the  county  of  Donegal,  which  he 
held  by  lease  under  George  Cary,  deceased,  at 
the  yearly  rent  of  100/.  for  a  term  of  years  which 
expired  on  the  1st  of  November,  1819,  and  that 
on  the  expiration  of  the  said  lease,  the  Respon- 
dent made  application  for  a  renewal  thereof,  to 
the  Appellant,  who  was  entitled  to  make  a  lease 
or  leases  thereof,  for  such  term  as  therein  after 
mentioned. 

The  bill  then,  after  stating  a  treaty  between 
the  parties,  set  forth  an  agreement,  which  was 
reduced  into  writing,  and  signed  by  the  Appellant, 
and  by  Robert  M'Intire  on  behalf  of  the  Respon- 
dent, purporting  to  be  made  between  the  Appel- 
lant of  the  one  part,  and  Robert  M'Intire  on 
behalf  of  the  Respondent,  of  the  other  part; 
whereby  it  was  agreed  that  the  Appellant  should 
grant  a  lease  unto  the  Respondent,  "  of  the  quar- 
"  ter  land  called  the  Eleven  Billiboes,  commonly 
called  Greencastle,  with  the  offices,  houses  and 
edifices  thereon,  and  the  land  thereunto  belong* 
"  ing,  numbered  from  1  to  23,  inclusive,  and 
"  containing,  by  a  survey  made  by  Alexander 
"  M* Arthur,  land  surveyor,  87  acres,  2  roods,  21 
"  poles,  Cunningham  measure,  together  with  a 
"  sufficient  quantity  of  turbary,  for  the  consump-* 
"  tion  of,  and  to  be  used  on  the  premises,  provided 
"  the  said  Sir  Arthur  Chichester  is  entitled  so  to 
"  do,  excepting  and  reserving  thereout,  Nos.  11, 
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1830.      "  12,  and  13,  containing  by  the  said  survey  13 
;h!chmt«*    "  acres,  2  roods,  21  poles,  like  measure,  for  the 

m'intirb  "  term  °^  f°rty-seven  years,  to  commence  from 
"  the  1st  day  of  November,  1821,  at  such  yearly 
44  rent  as  should  be  put  upon  the  same  by  John 
"  Staples,  on  the  part  of  the  Appellant,  and  Wil- 
"  Ham  Moody  on  the  part  of  the  Respondent;  and 
"  in  case  the  said  John  Staples  and  William 
"  Moody  should  not  agree  in  the  premises,  that 
"  they  shall  be  at  liberty  to  call  in  a  third  person, 
"  whose  decision,  with  one  of  the  said  arbitrators, 
"  should  regulate  the  rent,  which  lease,  so  to  be 
"  executed  by  the  Appellant  to  the  Respondent, 
"  was  to  be  conformable  to,  and  contain  the 
"  clauses,  covenants,  reservations,  and  agreements 
"  hitherto  usually  granted  of  the  said  lands  and 
"  premises,  by  the  Marquis  of  Donegal,  under 
"  whom  the  Appellant  holds  the  same,  and  also  a 
44  covenant  to  prevent  the  wilful  injury  and  de- 
44  struction  of  the  old  castle  on  the  premises." 
The  parties  also  covenanted  with  each  other  to 
execute  a  lease  and  counterpart  respectively. 

The  bill  then  stated,  that  John  Molesworth 
Staples  and  William  Moody,  the  two  arbitrators, 
not  agreeing,  appointed  Arthur  Sampson  as  an 
umpire,  and  that  Arthur  Sampson  and  William 
Moody,  on  the  20th  of  February,  1822,  made  and 
published  their  award,  by  which,  after  reciting 
the  submission  and  the  appointment  of  the  umpire, 
they  adjudged  the  house  and  farm  to  be  worth 
60/.  per  annum,  and  awarded  that  sum  to  be  the 
annual  rent  at  which  the  same  should  be  held  by 
die  Respondent,  for  the  term  of  forty-seven  years. 
The  bill  further  stated  that,  in  expectation  and 
full  confidence  that  a  lease  would  have  been  made 
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out  and  executed  to  him,  of  the  premises  com-  1830. 
prised  in  the  agreement,  pursuant  to  the  tenor 
thereof,  the  Respondent  had  laid  out  sundry  sums 
in  repairing  the  dwelling  house  and  offices  on  the 
farm,  and  in  improving  and  fencing  the  farm,  to 
a  considerable  amount;  and  that  notwithstand- 
ing the  said  expenditure,  the  dwelling  house  on 
the  lands  of  Greencastle  was  in  a  great  state  of 
dilapidation  and  ruin,  and  almost  untenantable ; 
and  that  the  Respondent  on  obtaining  the  lease, 
pursuant  to  the  agreement,  was  ready  to  expend 
a  large  sum  of  money  in  rebuilding  the  dwelling 
house ;  that  the  Respondent  caused  a  draft  of  a 
lease  to  be  drawn,  pursuant  to  the  terms  of  the 
agreement  and  award,  and  sent  the  same  to  the 
Appellant  for  his  perusal  and  approbation;  but 
that  the  Appellant  refused  to  accept  or  peruse  the 
same. 

The  bill  then  stated,  that  a  sum  of  260/.  having 
become  due  from  the  Respondent  to  the  Appel- 
lant, for  rent  of  the  premises,  up  to  the  1st  day 
of  November,  1822,  that  sum  being  all  the  rent 
and  arrears  of  rent  due  for  the  premises,  was  sent 
by  the  Respondent  to  the  Appellant,  accompanied 
by  a  note,  dated  the  22d  of  November,  1822,  re- 
quiring the  Appellant  to  approve  of  the  draft,  or 
specify  his  objections,  and  offering  to  procure  the 
engrossment  of  a  lease  and  counterpart. 

The  bill  charged  amongst  other  things,  that  the 
Appellant  received  the  copy  of  the  notice,  and 
the  draft  of  the  lease,  but  did  not  give  any  answer 
to  the  notice,  or  return  the  draft ;  and  it  prayed 
that  the  Appellant  might  be  decreed  to  execute 
to  the  Respondent  a  lease  of  the  premises  com- 
prised in  the  agreement,  pursuant  to  the  tenor 
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1890.  thereof,  and  of  the  award,  for  the  remainder  of  the 
t^^asm*  *erm  °^  forty-seven  years,  the  Respondent  there- 
H'liTtie*.  **y  offering  to  have  such  lease  engrossed  at  his 
expence,  and  to  execute  a  counterpart  of  such 
lease,  and  to  do  every  thing  in  the  said  agreement 
contained,  on  his  part  to  be  done  and  performed. 
The  Appellant  by  his  answer  said,  that  the 
Respondent  had  been  tenant  in  possession  of  the 
messuage,  farm,  and  lands  of  Gneencastk,  under 
a  demise  for  a  term  which  expired  in  November, 
1819,  and  that  at  the  expiration  of  the  said  term, 
the  Respondent  was  bound  to  deliver  the  said 
messuage,  farm,  and  lands,  with  the  houses, 
offices,  and  edifices  thereon,  unto  the  Appellant, 
in  good  and  sufficient  tenantable  repair  and  con- 
dition :  that  the  Respondent  had  suffered  the  same 
to  be  not  only  greatly  out  of  such  repair,  but  that 
the  house,  offices,  and  buildings,  from  the  want 
of  that  care  and  attention,  were,  at  the  time  of 
the  treaty  nearly  in  a  ruinous  state;  with  the  sole 
view,  as  the  Appellant  believed,  of  depreciating 
the  yearly  rent  or  value  thereof  to  the.  Appellant. 
The  Appellant  by  his  answer  further  said,  that 
the  messuage,  farm,  lands,  houses  and  premises, 
are  bounded  by  the  Atlantic  Ocean,  and  very 
convenient  for  trade,  and  that  a  feir  value  could 
not  be  put  upon  the  same,  by  considering  merely 
the  quality  of  the  land,  but  that  all  the  advantage 
of  situation  should  be  taken  into  calculation ;  and 
also,  that  when  so  long  a  lease  as  forty-seven 
years  was  agreed  to  be  granted,  the  probable 
advantages  that  were  likely  to  arise  from  the  place 
becoming  a  harbour  for  trading  vessels,  by  the 
building  of  a  pier,  should  also  be  kept  in  view : 
that  the  farm  of  Greencastle,  among  others,  pos- 
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messed  the  following  advantages — namely,  sea  1830. 
manure  in  abundance;  lime  at  a  very  reasonable  €g^£^R 
price ;  a  constant  supply  of  fish  at  a  very  cheap  ,  *• 
rate ;  the  contiguity  of  the  ferry  across  to  Magil- 
Jigaa,  in  the  county  of  Londonderry;  the  beauty 
and  convenience  of  the  situation  for  boating  and 
bathing,  and  other  amusements  and  recreations : 
aad  the  Appellant  .submitted,  that  in  estimating 
the  value  of  the  said  lands,  all  these  circum- 
stances ought  to  be  taken  into  consideration ;  and 
that  if  these  advantages  were  not  kept  in  view, 
it  would  be  impossible  to  decide  fairly  upon  an 
adequate  and  proper  rent ;  nor  would  there  have 
been  any  necessity,  as  the  Appellant  believed,  to 
appoint  arbitrators  to  fix  or  decide  upon  a  yearly 
rent,  unless  such  points  were  to  be  considered, 
inasmuch  as  the  mere  value  of  the  ground,  if 
estimated  merely  according  to  its  productiveness, 
could  have  been  ascertained  in  the  usual  way  in 
which  rents  are  agreed  on  between  landlord  and 
tenant. 

The  Appellant  by  kin  answer  further  said,  that 
John  M.  Staples  valued  the  said  premises  at  150/., 
and  William  Moody  valued  the  same  at  43/.  yearly, 
a  sum  smaller  than  that  which  had  been  offered  by 
the  Respondent  himself,  and  not  half  the  amount 
which  the  Respondent  had  paid  under  his  former 
lease :  that  Arthur  Sampson  acted  upon  an  erro- 
neous view  of  the  case  between  the  parties,  he 
taking  into  consideration  the  dilapidated  state  of 
the  house,  and  buildings,  and  offices,  and  allowing 
the  Respondent  for  the  expense  of  rebuilding  the 
aame,  without  considering  that  the  Respondent  as 
tenant,  theretofore  in  possession  thereof,  was 
bound  to  keep  the  same  in  good  aad  tenantable 
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1830.  order,  repair,  and  condition,  and  so  to  deliver  up 
the  same :  that  if  the  Respondent  had  laid  out 
and  expended  any  sum  of  money  in  repairing  the 
said  house  and  offices,  he  was  bound  to  do  so 
under  the  terms  of  his  former  tenure  thereof,  and 
not  suffer  the  same  to  go  so  greatly  out  of  repair 
as  he  had  done ;  and  therefore  the  Appellant  in- 
sisted that  such  expenditure  ought  not  to  entitle 
the  Respondent  to  a  compliance  on  the  part  of  the 
Appellant,  with  an  award  made  on  such  erroneous 
grounds. 

The  Appellant  further  said,  that  the  Respondent 
had,  subsequently  to  the  execution  of  the  agree- 
ment pulled  down,  or  caused  to  be  pulled  down, 
part  of  the  old  castle,  contrary  to,  and  in  violation 
of  the  express  stipulation  and  covenant  contained 
in  the  agreement:  that  the  rent  awarded  to  be 
paid  by  the  Respondent  was  a  gross  undervalue 
for  the  lands ;  and  as  evidence  thereof,  the  Appel- 
lant stated  that  the  lands  were,  in  or  about  the 
year  1798,  demised  at  the  rent  of  100/.  a  year, 
and  which  rent  the  Respondent  continued  to  pay 
until  the  year  1819,  when  the  said  lease  expired. 
The  Appellant  by  his  answer  then  set  forth  a 
letter,  addressed  by  Mr.  Sampson  to  J.  M.  Sta- 
ples, in  the  words  and  figures  following : — 

"  Sheephill,  23d  of  February,  1823. 
"  Dear  Sir, 

"  After  mature  consideration  and  consultation 
"  with  my  father,  before  whom  I  laid  your  written 
u  opinion,  Mr.  Moody's,  and  my  own  valuation 
"  and  observations  made  on  the  spot,  I  feel  confi- 
"  dent  that  my  award  of  60/.  is  a  fair  rent  for  the 
u  house,  farm,  &c.  at  Greencastle.    Mr.  Moody 
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"  has,  after  some  hesitation,  agreed  to  it,  and  we       J830. 
"  have  both  signed  a  document  to  that  effect.     I    C^^B 
"  understand  that  young  M' In  tire  thinks  the  rent       ,  *• 

M  INTIRB* 

"  too  high ;  and  I  doubt  not  but  Sir  A.  Chichester 
"  and  you  will  think  it  too  low,  after  the  claim 
"  you  thought  yourself  justified  in  making  of  150/. 
"  This  is  then  the  reward  I  am  to  expect  for  my 
"  trouble; — it  is  however  all  I  wish  for,  as  it 
"  proves  the  justness  of  my  decision.  I  think  it 
"  right  to  explain  to  you,  and  Sir  A.  Chichester, 
"  the  motives  upon  which  I  found  my  estimate  in 
"  opposition  to  your's,  that  M'Intire  is  able  to 
"  pay  what  he  undertakes,  and  resident  on  the 
"  premises,  which  in  these  times  must  be  consi- 
"  dered  as  an  advantage;  that  the  acreable  rent 
"  of  a  farm  to  a  farmer  is  not  worth  more  than 
"  44/.;  that  the  dwelling  house,  &c.  is  in  so  bad  a 
"  state,  from  the  all-destroying  hand  of  time,  as 
"  to  require  it  to  be  rebuilt;  and  Mr.  M'Intire 
*'  has  agreed  to  lay  out  800/.  or  900/.  for  this  pur- 
"  pose,  which,  at  10/.  per  cent,  for  forty-seven 
"  years,  will  make  his  rent  about  your  demand 
"  per  annum;  that  the  place  is  now  so  near  the 
"  fort  and  soldiery,  as  to  render  it  unfit  for 
"bathing;  that  the  rabbit  warren  no  longer 
"  exists,  and  that  this  place  is  so  far  from  a  mar- 
"  ket  town,  &c.  &c.  You  have  much  enhanced 
"  the  value  of  Greencastle  from  its  beauty,  and 
"  from  the  comparative  estimate  with  a  house  and 
"  farm  rented  by  Mr.  Dysart ;  but  on  considera- 
"  tion  you  will  admit,  that  the  particular  fancies 
of  individuals  cannot  be  admitted  as  general  or 
reasonable  items  in  the  making  up  the  total  of 
a  real  and  substantial  estimate.  In  letting  the 
manor  of  Walworth,  in  which  there  are  many 
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1830.  "  gentlemen's  dwellings,  much  better  situated  id 
chkmw«  "  point  of  beauty  and  convenience  to  that  of 
n*iimaE  "  Greencastle,  there  was  no  valuation  of  such 
"  dwellings  but  under  the  head  of  gentlemen's 
"accommodations;  thus,  for  instance,  Mayor 
"  Stirling  was  charged  15/.  per  annum  beyond  the 
"  acreable  rent,  for  a  large  house,  fine  waHed  gar- 
"  den  and  orchard  for  some  acres ;  and  again, 
"  where  the  house  was  found  out  of  repair,  no 
"  valuation  was  kid  on  it,  or  extra  on  the  gardens; 
"  but,  on  the  contrary,  600/.  was  offered  to  Mr. 
"  Beresford,  to  enable  him  to  put  it  in  repair;  and 
"  yet  in  both  cases  the  tenants  were  discontented. 
"  If  your  friend  had  hoped  to  avail  himself  of 
"  particular  fancies,  for  the  enhancement  of  the 
"  premises  now  in  question,  his  best  mode  would 
"  have  been  to  have  advertised  the  place,  and 
44  received  various  proposals ;  but  when  be  con- 
"  sented  to  the  arbitration  of  merely  calculating 
valuators,  he  necessarily  precluded  himself  from 
any  advantage  arising  out  of  capricious  imagi- 
"  nary  valuations.  My  father  desires  his  respects, 
and  me  to  say  that  be  will  be  happy  to  see  you 
when  you  come  this  way ;  and  I  shall  be  obliged 
"  by  your  informing  me  if  you  and  Sir  Arthur 
"  think  I  have  done  you  justice.  I  have  the 
"  honour  to  be,  dear  Sir,  respectfully  youths, 

r*  Arthur  Sampson." 
"  The  Rev.  J.  M.  Staples,  Movilie." 

The  Appellant  submitted  that  the  principles  on 
which  Arthur  Sampson  had  proceeded,  as  so 
stated  by  himself,  were  erroneous,  and  manifestly 
unjust  to  the  Appellant,  inasmuch  as  the  Appel- 
lant was  entitled  to  have  every  circumstance  taken 
into  consideration,  which  would  enhance  the  value 
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of  the  premises;  and  inasmuch  also  as  Arthur  ,83°- 
Sampson  had  reduced  his  estimate  of  the  rent, 
upon  the  principle  that  the  Respondent  was  to 
expend  a  sum  of  800/.  or  900/.  on  the  premises, 
although  such  expenditure  was  rendered  necessary 
by  reason  of  the  breach  of  the  covenants  in  his 
former  lease,  and  although  he  was  not  bound  by 
the  agreement,  or  otherwise,  save  by  the  covenants 
La  the  expired  lease,  to  expend  any  sum  whatever 
in  buildings. 

The  Appellant  further  submitted  that,  even  if 
the  rent  bad  been  agreed  on  originally  between 
the  parties,  or  even  if  the  award  were  good  and 
valid,  the  Respondent  was  not  entitled  to  a  spe- 
cific performance  of  the  agreement,  inasmuch  as 
he  had,  as  the  Appellant  believed,  pulled  down 
and  destroyed  part  of  the  old  castle,  which  the 
Appellant  was  so  anxious  to  preserve. 

The  Respondent  entered  into  evidence,  and 
proved  the  execution  of  the  agreement  and  the 
award ;  also,  that  at  the  date  of  the  agreement  of 
the  1 5th  of  December,  1821,  the  premises  were 
not  in  good  and  sufficient  tenantable  repair ;  and 
that  the  Respondent  at  that  time  intended  to  lay 
out  a  considerable  sum  of  money  in  repairs  and 
improvements.  The  Respondent  also  examined 
Mr.  Moody,  the  arbitrator,  who  stated  that  he  had 
viewed  the  grounds,  and  the  value  he  put  upon 
some  was  44/.,  and  the  remainder  of  the  60/.  was 
made  up  in  consequence  of  the  solicitation  of 
Mrs.  M'intire,  and  on  account  of  the  situation  of 
the  fort,  the  witness  considering  the  same  a  serious 
injury  to  the  premises ;  and  Mr.  Moody  further 

* 

stated,  in  answer  to  the  15th  interrogatory,  that 
he  first  knew  the  lands  and  premises  at  Green- 
castle  in  1821 ;  that  he  was  not  a  judge,  or  con- 
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1380.  versant  with  the  value  of  lands  in  the  neighbour- 
hood  of  the  said  premises,  that  according  to  the 
best  of  his  knowledge  and  belief,  the  yearly  value 
that  he  put  on  the  same  was  44/.;  and  he  would 
not  take  a  lease  of  the  same  on  the  same  terms, 
to  expend  the  sum  that  would  be  requisite  to  put 
the  house  and  offices  into  that  repair  that  it  would 
be  necessary  for  a  genteel  family  to  reside  in ;  but 
he  did  not  value  the  same  by  the  acre.  In  his 
cross-examination  he  stated,  that  in  making  such 
valuation  he  took  into  consideration  the  dilapi- 
dated state  of  the  house  and  offices,  and  with  a 
view  to  the  sum  that  it  would  be  necessary  to 
expend,  as  witness  would  not  take  a  lease  to  be 
obliged  to  expend  the  sum  necessary  for  such 
repairs,  and  that  he  made  his  award  on  the  prin- 
ciple, that  the  Respondent  would  be  obliged  to 
expend  large  sums  of  money  in  putting  the  house 
and  concerns  in  good  and  sufficient  order  and  re- 
pair, and  would  have  awarded  a  larger  rent,  pro- 
vided the  said  dwelling  house  and  offices  had  been 
in  a  perfect  good  state  of  repair,  or  thoroughly 
repaired  at  the  expence  of  another  person. 

The  Respondent  also  examined  Mr.  Arthur 
Sampson,  the  umpire,  who  deposed  "that  the  value 
"  he  put  upon  the  said  house  and  premises,  and 
"  farm,  under  all  the  circumstances,  was  60/. 
"  annually,  considering  that  the  tenure  was  to  be 
"  forty-five  years,  and  that  the  Respondent  was 
"  to  lay  out  on  building  and  repairing,  a  sum  of 
"  about  800/.  which  deponent  considered  neces- 
"  sary  to  put  the  same  into  thorough  repair,  as  the 
"  residence  of  a  gentleman,  and  Respondent  sta- 
"  ting  that  he  would  lay  out  about  that  sum."  In 
his  cross-examination,  Mr.  Sampson  admitted  the 
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letter  of  the  23d  of  February,  1823,  set  out  in       18S0. 
the  answer,  and  stated  that  the  grounds  and  prin-    CT^£^W 
ciples  on  which  he  made  his  award  were  truly  and       .  «• 
correctly  stated  in  such  letter ;  and  that  the  prin- 
ciple on  which  he  made  his  award  was,  that  the 
Respondent  would  be  obliged  to  spend  large  sums 
of  money  in  putting  the  house  and  premises  in 
good  and  sufficient  order  and  repair;  and  depo- 
nent said  he  would  have  thought  that  a  larger 
rent  than  that  which  he  awarded  ought  to  have 
been  paid  for  the  same,  if  the  same  had  been  in  a 
state  of  perfect  good  repair,  or  if  they  had  been 
thoroughly  repaired  at  the  expence  of  another 
person. 

The  Appellant  examined  the  Rev.  John  Moles- 
worth  Staples,  the  other  arbitrator,  as  a  witness, 
who  stated  that  he  knew  the  lands  and  premises 
in  November  and  December,  1 82 1 ,  and  that  the 
houses  and  other  buildings  were  in  bad  order  and 
out  of  repair,  and  in  a  dilapidated  state  at  that 
period;  that  in  his,  witness's,  judgment,  the 
yearly  rent  of  1 50/.  would  be  a  fair  yearly  rent 
for  the  said  farm  and  premises,  if  demised  in  1821, 
on  a  lease  for  forty-seven  years ;  that  if  the  said 
house,  offices  and  buildings  were  put  into  different 
repair  in  1821,  witness  considered  they  would  be 
worth  nearly  200/.  annually,  if  let  on  a  similar 
lease ;  and  witness  stated,  that  having  undertaken 
the  reference,  he  and  Moody,  the  other  arbitrator, 
repaired  to  the  premises  in  the  month  of  Novem- 
ber or  December,  1821,  and  in  going  through  the 
said  premises,  witness  observed  to  Moody,  that 
it  would  be  better  to  value  the  house  and  offices, 
and  land  and  garden,  which  were  separated  from 
the  remainder  of  the  farm  by  the  road ;  and  Moody 
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1880.  told  witness  that  he  set  no  value  on  than,  as  thti 
obmhCtu.  improvement*  which  the  Respondent  was  about 
t  ••  to  make  thereon  would  be  an  equivalent  to  any 
rent  which  could  be  set  or  charged  on  the  same; 
and  that  the  witness  then  suggested  that  it  was 
impossible  that  he,  the  witness  could  agree  there* 
to,  and  that  it  would  be  better  to  appoint  an  um- 
pire. This  witness  also  proved  the  receipt  of  the 
letter  of  the  23d  of  February,  1823,  addressed  to 
him  by  Mr.  Sampson. 

The  Appellant  proved  that  after  1821,  a  part  of 
the  old  castle  had  been  pulled  down  by  the  orders 
and  directions  of  the  Respondent. 

Much  evidence  was  entered  into  on  both  sides 
as  to  the  value  of  the  farm ;  but  the  question  be- 
fore the  House  did  not  rest  upon  that  evidence. 

An  admitted  copy  of  the  lease  from  Mr.  Carey, 
under  which  the  Respondent  held  the  premises  up 
to  November,  1819,  was  produced,  and  read  on 
the  hearing  of  the  cause.  This  lease  bore  date  the 
30th  of  April,  1798,  and  was  made  by  George 
Carey  of  the  one  part,  and  the  Respondent, 
Charles  M'lntire  of  die  other  part;  George  Carey 
thereby  demised  to  the  Respondent  the  lands  and 
premises  in  the  pleadings  mentioned : — To  hold 
for  the  term  of  twenty-one  years  from  the  1st  erf 
November,  1797,  at  the  yearly  rent  of  1001.,  and 
the  Respondent  covenanted  "  that  he,  his  execu- 
"  tors„  administrators,  or  assigns,  should  and 
"  would  at  all  times  during  the  term,  well  and 
"  sufficiently  repair,  uphold,  maintain,  and  keep 
"  all  and  singular  the  houses,  buildings,  fences, 
"  and  other  improvements  already  made,  or  which 
"  should  be  made  thereafter,  upon  the  demised 
"  premises,  in  good  substantial  order,  condition, 
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and  repair,  and  the  same  so  well  and  strfficierotly       1830- 

repaired,  should  and  would  surrender  and  yield 
''  up  at  the  end  or  sooner  determination  of  the    ^  J; 
t€  term." 

By  the  decree  made  on  the  bearing  of  the  cause, 
on  the  14th  of  July,  1824,  and  on  a  re-hearing,* 
on  the  19th  of  November,  1824,  it  was  referred  to 
the  Master  to  inquire  and  report  whether,  at  the 
time  of  the  agreement  in  the  pleadings  mentioned, 
the  Respondent  was  in  his.  own  person  bound  to 
repair  the  premises  in  the  pleadings  mentioned  or 
not,  and  the  Court  reserved  the  consideration  of 
all  further  directions  until  the  return  of  the  Mas- 
ter's report. 

Under  this  decree,  the  Appellant  produced  and 
read  before  the  Master  the  counterpart  of  the 
indenture  of  lease  of  the  30th  of  April,  1798. 
The  Respondent  admitted  the  execution  of  the 
lease,  but  insisted,  before  the  Master,  that  at  the 
time  of  the  execution  thereof,  and  at  die  time 
when  the  Respondent  entered  into  possession  of 
the  premises,  the  house  and  buildings  demised  by 
the  lease  were  in  a  ruinous  state,  that  the  walls  of 
the  houses  were  made  principally  of  mud,  that  the 
offices  and  out-houses  were  in  a  state  of  ruin  and 
decay,  from  length  of  time,  the  premises  having 
been  erected  and  built  long  before  that  time;  that 
all  the  walls  built  upon  the  lands  demised  were 
also  ruinous  and  decayed,  that  the  fences  upon 
the  demised  premises  were  in  bad  order,  repair, 
and  condition;  and  further,  that  he,  from  time 
to  time,  during  the  continuance  of  the  lease,  laid 
out  yearly,  and  every  year,  considerable  sums  of 
money  in  repairing,  and  keeping  in  repair,  and  in 

*  Upon  the  rehearing,  the  Appellant  supported  the  decree. 
See  post,  p,  97. 
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1830.     of  repair  or  condition  than  the  same  were  ia  at 
the  time. 

Second  exception.  For  that  the  Master,  not- 
withstanding the  evidence  in  the  foregoing  excep- 
tion set  forth,  by  report,  finds  that  the  Respondent, 
at  the  time  of  the  agreement  in  the  pleadings  men- 
tioned, had  not  in  any  manner  broken  the  covenant 
for  repairs,  in  the  draft  report  mentioned. 

Third  exception.  For  that  the  Master  received 
evidence  of  the  state  of  repair  in  which  the  dwel- 
ling house  and  offices  on  the  demised  premises 
were  at  the  time  of  the  making  of  the  lease  of  the 
30th  of  April,  1798.  when  the  Respondeat  became 
tenant  thereof,  which,  under  the  decree  in  this 
cause,  and  the  order  of  reference  therein  contained, 
lie  was  not  authorized  to  receive. 

Fourth  exception.  For  that  the  report  of  the 
Master  is  founded  on  the  supposition  that,  by  the 
agreement,  the  lessee  was  not  bound  to  deliver  up 
the  buildings  and  premises  in  a  better  state  of 
repair  than  the  same  were  in  at  the  time  of  the 
execution  of  the  lease,  evei  supposing  the  same  to 
have  been  out  of  repair  at  that  time,  which  is  quite 
contrary  to  the  construction  of  the  covenant. 

Fifth  exception.  For  that  the  Master,  by  his 
report^  finds  that  the  pnemises  were,  at  the  expi- 
ration of  die  term  90  demised*  in  better  condition 
and  repair  than  the  same  were  in  at  the  time 
when  the  Respondent  entered  into  possession  of 
the  same,  or  than  the  same  had  been  in  at  any 
time  during  the  continuance  of  the  said  lease,  al- 
though the  evidence  before  the  Master  did  not 
warrant  any  such  finding. 

Sixth  exception.  For  that  the  Master,  by  the 
report,  finds  that,  notwithstanding  the  covenant, 


For  the  Appellant — The  Solicitor  General  and 
Mr.  Purvis. 

The  arbitrators  were  misled  by  the  statement 
of  the  tenant,  that  he  would  lay  out  800/*  There 
is  no  stipulation  in  the  agreement  that  he  should 

*  These  exceptions  were  copies  of  objections  left  in  the 
Master's  office,  to  the  draft  of  the  Report,  and  do  not  exactly 
apply  to  the  language  «f  the  signed  report,  because  kurms  altered 
by  the  Master,  after  Ae  objections  had  been  left  in  k»  office. 
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the  Respondent  was  not  at  the  time  of  the  agree-  1GS©« 
ment  in  the  pleadings  mentioned,  in  his  own 
person,  bound  to  repair  the  premises,  although  no 
evidence  whatever  was  laid  before  the  Master,  to 
shew  that  the  covenant  had  been  released  or  dis- 
charged, nor  was  Any  evidence  given  of  any  feet 
or  circumstance  to  justify  or  excuse  the  non-per* 
formaooe  thereof.* 

On  the  2d  day  of  December,  1826,  the  cause 
was  reheard  oo  further  directions  and  exceptions 
to  the  Master's  report,  when  it  was  ordered  £hat 
the  exceptions  should  be  overruled,  and  that  the 
report  should  stand  confirmed,  and  it  was  declared 
that  the  Respondent  was  entitled  to  aspecific  exe- 
cution of  the  agreement  of  the  5th  of  December, 
1821,  and  accordingly  it  was  further  ordered  that 
the  Appellant  should  execute  a  lease  to  the  Res- 
pondent of  the  premises  comprised  in  the  agree- 
ment, for  the  remainder  of  the  term  of  forty-seven 
years,  to  commence  on  the  1st  of  November, 
1821,  and  at  the  yearly  rent  of  60/.  per  annum, 
pursuant  to  the  terms  of  the  agreement  and  award. 

The  appeal  was  against  the  decrees  of  the  14th 
of  July,  1824,  the  19th  of  November,  1824,  and 
the  2d  of  December,  1825. 
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1?3?\  ^°  so#  ^e  was  not  ^S^ty  bound.  The  award, 
therefore,  was  made  under  a  mistake  as  to  the  ob- 
ligation to  repair.  The  Plaintiff  in  a  suit  for 
specific  performance,  cannot  ask  for  a  variation  in 
the  agreement.  But  the  Defendant  may  avoid 
performance  on  the  grounds  of  fraud,  surprize, 
mistake,  or  misconduct.  That  the  rent  was  fixed 
at  60/.  upon  a  supposed  obligation  to  lay  out  800/. 
in  repairs,  appears  by  the  evidence,  although  the 
Respondent,  under  the  preceding  lease,  was  bound 
to  keep  and  leave  the  premises  in  repair. 

The  Respondent  gave  evidence  in  the  cause  to 
shew  that  the  premises  were  out  of  repair  when 
he  took  them  in  1 798,  and  they  would  infer  that 
he  was  not  bound  to  give  them  up  in  better  repair, 
but  the  contract  appears  by  the  covenant.* 

The  rent  was  fixed  at  60/.,  not  because  the 
arbitrators  thought  it  just,  but  because  the  wife 
of  the  Respondent  intreated  them  to  fix  it  at  that 
sum.  The  evidence  for  the  Appellant,  shews  that 
the  value  was  much  greater.  The  award  is 
founded  in  mistake,  and  the  decree  proceeds  on 
the  award.f 


For  the  Respondent — Mr.  Home,  and  Mr. 
Ttnney. 

The  principle  on  which  the  award  was  made, 
namely,  the  yearly  value  of  the  premises  in  the 
condition  which  they  were  in  at  the  time  when 
the  lease  was  to  be  granted,  was  the  true  princi- 
ple, especially  the  fact  being  established,  that  the 

*  Luxmore  v.  Robson,  I  B.  and  A.  584. 
f  -Clowes  v.  Dickinson,  1  V«  and  B.  p. 
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Respondent  was  under  no  obligation  to  the  Ap-       WW- 
pellant  to  put  them  into  a  better  condition. 

The  decree  which  directed  an  inquiry  for  the 
purpose  of  ascertaining  whether  the  circumstances 
of  the  case  justified  the  arbitrators  in  assuming 
the  above  principle  as  the  basis  of  their  award, 
was  at  all  events  not  unjust,  as  against  the  Appel- 
lant, although  the  Respondent  had  grounds  of 
complaint  against  it. 

The  Appellant  appearing  on  the  re-hearing  of 
the  cause,  (on  which  occasion  it  was  competent  to 
him  to  ask  for  any  alteration  of  thfe  original 
decree,)  and  on  that  occasion  supporting  the  ori- 
ginal decree  which  was  then  complained  of  by 
the  Respondent,  and  procuring  it  to  be  confirmed, 
with  costs  of  the  re-hearing,  and  proceeding  upon 
it  before  the  Master,  cannot  now  complain  of,  or 
appeal  against  the  decree  so  affirmed.  The  Mas- 
ter was  fully  justified  by  the  circumstances  of  the 
case,  and  the  evidence  before  him,  in  the  finding 
contained  in  his  report.  The  final  decree  in  this 
cause  was  according  to  the  justice  of  the  case, 
and  was  of  course,  as  it  proceeded  on  the  footing 
of  the  former  decree,  and  of  the  Master's  report. 


TJte  Lord  Chancellor. — The  facts  of  the  case,  so  22d  March, 
far  as  it  is  necessary  to  state  them,  for  the  pur-       i830, 
pose  of  raising  the  question  on  which  I  shall  pro- 
pose to  your  Lordships  to  pronounce  judgment, 
are  extremely  simple. 

It  appears  that  M'Intyre  held  certain  premises 
in  the  county  of  Donegall,  as  tenant  to  a  person 
of  the  name  of  Carey :  the  lease  was  a  lease  for 
twenty-two  years,  and  expired  in  the  month  of 
November  1819;  he  continued  afterwards,  how- 

VOL.  IV.  H 
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1890.  ever,  in  possession  until  the  year  1822.  It  ap- 
pears that  the  property  was  acquired  by  Sir 
Arthur  Chichester,  the  Appellant  in  this  case,  from 
Lord  Donegall,  and  a  toegociation  was  entered 
into  after  the  termination  of  the  first  lease,  be- 
tween M'Intire  on  the  one  side,  and  Sir  Arthur 
Chichester  on  the  other,  for  a  new  lease,  a  lease 
for  forty-seven  years,  to  commence  from  the  month 
of  November  in  the  year  1821.  It  appears  that 
the  parties  could  not  at  the  time  come  to  an 
arrangement  with  respect  to  the  rent,  but  the  other 
provisions  of  the  lease  were  agreed  on,  and  there 
was  an  article  drawn  up,  by  which  it  was  agreed 
that  the  amount  of  the  rent  should  be  settled 
by  arbitration — an  arbitrator  to  be  appointed  on 
each  side,  and  if  they  did  not  agree,  then  an 
umpire  to  be  appointed,  and  that  umpire,  with, 
the  concurrence  of  one  of  the  arbitrators,  to 
settle  the  rent  which  was  to  be  paid  for  this  lease 
of  forty-seven  years.  A  great  variety  of  points 
were  raised  in  the  discussion  of  the  case,  to  which 
it  is  not  necessary  that  I  should  direct  your  atten- 
tion, as  the  judgment  I  am  about  to  recommend  to 
your  Lordships  to  pronounce,  is  entirely  founded  • 
on  the  award,  and  the  principles  on  which  that 
award  was  made. 

It  appears  that  the  arbitrators  met,  and  disa- 
greed with  respect  to  the  amount  of  the  rent,  and 
an  umpire  was  appointed,  and  that  umpire  fixed 
the  rent  at  60/.  a  year,  and  a  day  or  two  after  he 
had  made  his  award,  he  wrote  a  letter  to  the  arbi- 
trator who  had  disagreed  with  him,  stating  the 
grounds  on  which  he  had  made  that  award,  and 
one  ground  on  which,  as  he  stated,  he  had  made 
hit  award  was,  that  the  premises  were  out  of  re- 
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flair,  and  that  he  had  made  an  allowance  for  1830. 
that;  as  the  tenant,  M'Intire,  had  agreed  to  lay 
out  eight  or  nine  hundred  pounds  in  putting  the  u,,j^ 
premises  into  repair,  and  that  he  therefore  acting 
upon  that  agreement  on  the  part  of  the  tenant, 
M'Intire,  had  fixed  the  amount  of  rent  at  60/  a 
year.  Now,  there  was  no  obligation  on  the  part 
of  the  tenant,  M'Intire,  to  lay  out  any  such  sum 
of  money  in  repairs.  He  had  entered  into  no 
agreement  binding  upon  him  for  that  purpose ;  if 
he  had  laid  out  only  a  hundred  or  a  hundred  and 
fifty  pounds,  or  what  was  necessary  for  his  own 
immediate  occupation  of  the  premises,  that  was 
all  that  he  could  have  been  called  upon  to  do,  and 
therefore  the  ground  on  which  the  umpire  stated 
that  he  had  made  his  award,  was  a  ground  not 
sustainable  in  point  of  fact,  and  it  appears  to  me 
that  therefore  the  award  cannot  be  carried  into 
effect. 

But  this  is  not  all — the  original  arbitrators  had 
differed,  and  this  gentleman,  the  umpire,  was 
called  in  in •  consequence  of  that  difference;  he 
was  to  fix  the*  rent  in  concurrence  with  one  of  the 
two  arbitrators.  The  arbitrator  on  the  part  of  the 
tenant,  M'Intire,  had  fixed  the  rent  at  forty-three 
pounds  a  year,  and  he  hesitated  whether  he  should 
concur  with  the  umpire  who  proposed  fixing  the 
rent  at  60/.  a  year;  he  in  fact  rejected  the  judg- 
ment of  the  umpire,  and  would  not  agree  to  con- 
cur in  that  award  which  he  proposed  to  make ; 
and  it  then  appears,  that  he  went  and  consulted 
with  Mrs.  M'Intire,  and  that  it  was  in  conse- 
quence of  Mrs.  M'Intire  requesting  that  he  woul4 
agree  with  the  umpire,  that  he  ultimately  did  so, 
They  had  stipulated  by  the  original  agreement 
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1830.  that  the  award  was  to  be  binding  only  in  the  event 
of  the  umpire  and  one  of  the  arbitrators  concur- 
ring, the  arbitrator  did  not  in  his  judgment  concur 
in  the  award ;  if  left  to  the  exercise  of  his  own 
judgment  he  would  not  have  concurred,  for  he 
had  fixed  the  rent  at  43/.,  and  not  at  60L ;  and 
then  it  appears  that  he  took  so  very  improper  a 
course  as  to  leave  it  to  the  discretion  of  the  par- 
ties interested,  who  had  committed  the  matter  to 
his  discretion,  together  with  that  of  the  umpire. 
An  award  made  under  such  circumstances,  ought 
not  to  be  a  foundation  for  that  species  of  equita- 
ble relief  which  was  sought  in  this  case,  for  in 
this  case  it  is  not  a  proceeding  at  law  upon  the 
award — it  is  not  a  proceeding  for  the  purpose  of 
enforcing  the  award,  but  it  is  an  application  to  a 
Court  of  Equity  to  do  something  beyond  what  the 
law  would  do — to  compel  a  specific  performance 
of  a  contract  for  a  lease  followed  up  by  an  award 
so  made. 

Under  these  circumstances,  I  cannot  bring  my- 
self to  the  conclusion  that  a  Court  of  Equity 
ought  to  decree  that  a  lease  ought  to  be  granted 
on  the  terms  stated  in  this  award.  Upon  the 
grounds  I  have  shortly  stated,  I  should  recom- 
mend to  your  Lordships  that  the  judgment  of  the 
Court  below  should  be  reversed. 


Judgment  reversed. 
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Under  an  order  of  reference  to  one  of  the  Masters  of  the  Court 
of  Chancery,  B ,  who  proposed  to  marry  C,  a  ward  of  the 
Court,  sent  in  a  statement  of  facts  and  proposals,  in  which  he 
stated  that,  under  the  will  of  his  grandfather,  he  was  tenant  in 
tail  in  remainder  after  the  death  of  his  two  brothers,  without 
issue,  of  divers  manors,  &c.  of  the  value  of  10,000/.  a  year; 
and  in  the  event  of  his  brother  G.  dying  without  issue  male, 
or  becoming  entitled  to  the  said  manors,  &c.  under  the  will 
of  his  grandfather,  he  B.  was  entitled  under  the  will  of  M.  B. 
his  grandmother,  to  a  life  estate,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  in  certain  manors  and  lands  of  the 
value  of  5,000/.  a  year;  and  thereupon  he  proposed  to  settle 
to  the  uses  of  the  marriage,  a  sum  of  3,000/.  sterling,  to  which 
he  was  entitled  in  possession,  and  to  covenant  that  in  case 
either  of  the  limitations  in  his  favour,  contained  in  the  wills  of 
his  grandfather  or  grandmother,  should  take  effect,  he  would 
in  twelve  months  next  after  coming  into  possession  of  the 
estates  thereby  devised,  convey  so  much  thereof  as  should  be 
of  the  clear  annual  value  of  1,500/.  to  trustees,  in  trust,  to  pay 
to  P.,  (the  intended  wife)  in  case  she  should  survive  him,  so 
much  of  the  rents  as  with  her  own  fortune  would  make  up  a 
jointure  of  2,000/.  per  annum,  and  to  charge  the  estate  so  to 
be  conveyed  with  the  payment  of  8,000/.  in  addition  to  the 
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1830.  fortune  provided  for  younger  children,  and  upon  the  same  ul- 

timate trusts  as  the  2,000?.  then  proposed  to  be  assigned,  and 
subject  thereto,  to  limit  the  estate  to  the  first  and  other  sons 
bobinsonv         of  the  marriage  in  tail  male,  &c. 

By  an  indenture  of  marriage  settlement,  made  upon  the  basis  of 
these  proposals,  and  under  the  authority  of  an  order  of  the 
Court,  B.  assigned  2,000/.  to  trustees,  upon  the  trusts  specified 
in  the  proposals;  and  then,  after  covenanting  to  settle  the 
estates  of  the  wife,  if  and  when  they  should  vest  according  to 
the  proposals  and  orders;  it  was  further  witnessed  that,  in 
pursuance  of  the  order  confirming  the  report  on  the  proposals, 
and  in  consideration  of  the  marriage  and  the  settlement  of  the 
fortune  of  the  intended  wife,  B.  the  intended  husband  cove- 
nanted that  "  in  case  at  any  time  during  his  life  he  should, 
"  under  the  limitations  contained  in  the  wills  of  his  grand- 
"  father  and  grandmother,  or  in  either  of  them,  or  otherwise* 
"  become  seised  or  entitled  to  all  or  any  of  the  manors,  &c. 
"  thereby  devised  for  any  estate  of  inheritance  in  possession, 
"  or  otherwise  capable  of  being  settled  or  bound  in  law  or 
equity,  he  would  within  twelve  months  after  he  should  be- 
come so  seised,  convey  and  settle  so  much  of  the  said  manor*, 
&c.  as  would  be  of  the  yearly  value  of  1 ,500/. ,  upon  the 
trusts  specified  in  the  proposals  and  orders."  But  as  to  the 
8,000/.  additional  portion  for  younger  children,  mentioned  in 
the  proposals,  no  notice  was  taken  in  the  indenture  of  settle- 
ment. 

J.  the  brother  of  B.  upon  the  death  of  his  grandfather's  widow, 
came  into  possession  as  tenant  in  tail  of  the  lauds  devised  by 
the  will  of  the  grandfather*,  and  suffered  a  recovery  of  those 
lands,  declaring  the  use  to  himself  in  fee  simple,  and  upon 
the  death  of  G.,  another  brother,  B.  came  into  possession  as 
tenant  for  life,  under  the  will  of  his  grandmother,  of  the 
lands  devised  by  her  will. 

Of  the  marriage  between  B.  and  C .  there  was  issue  a  son  and  a 
daughter. 

Upon  a  bill  filed  against  B.  on  behalf  of  the  daughter  (an  in- 
fant) to  have  the  sum  of  8,000/.  raised  by  sale  or  mortgage  of 
the  interest  of  B.  in  the  lands  devised  to  him  by  the  will  of 
his  grandmother :  Held,  that  the  event  upon  which  those  lands 
were  charged  with  the  sum  of  8,000/.  had  not  happened. 
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1830. 

CxEORGE  Carpenter  by  his  will,  bearing  date     vtm^ 
the  9th  of  November,  1782,  devised  to  Mary    .••  w 

*  jtOBINSON^ 

Elizabeth  Carpenter,  his  wife,  a  messuage  at  Red- 
burn,  in  the  county  of  Herts,  and  the  lands  and 
appurtenancts  thereto  belonging,  then  in  his  own 
occupation,  during  her  life,  and  after  her  decease 
unto  the  child  which  she  was  then,  big  with,  and 
his  or  her  heirs  and  assigns  for  ever.  And  he  be- 
queathed to  his  said  wife  the  rents  and  profits  of 
all  such  other  real  estate,  and  the  interest  and 
produce  of  all  such  personal  estate  as  he  should 
be  entitled  to  at  the  time  of  his  decease,  until  the 
child  which  she  was  then  big  with,  should,  if  born 
alive,  attain  his  or  her  age  of  twenty-one  years,  to 
maintain  herself  and  such  child.  And  in  case 
such  child  should  be  born  alive,  and  live  to  attain 
the  age  of  twenty-one  years,  then  he  gave  unto 
such  child,  and  his  or  her  heirs,  executors,  and 
administrators,  all  such  real  and  personal  estate, 
(chargeable  nevertheless  with  the  payment  of  an 
annuity  of  500/.  to  his  wife  during  her  life,)  and 
appointed  his  wife,  and  Thomas  Baskerfield,  exe- 
cutrix and  executor  of  his  will,  and  guardians  to 
the  child  with  which  Mary  Elizabeth  Carpenter 
was  then  big. 

The  testator  died  soon  after  the  date  of  his  will, 
leaving  his  wife  ensient  with  a  daughter,  Mary 
Elizabeth  Louisa  Rodney  Carpenter,  who  was 
born  on  the  1st  of  January,  1783. 

Mary  Elizabeth  Carpenter,  the  widow  of  the 
testator  alone  proved  and  acted  in  the  execution 
of  the  will,  and  in  the  guardianship  of  Mary  Eli- 
beth  Louisa  Rodney  Carpenter. 
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1830.  Mary  Elizabeth  Carpenter  afterwards   inter* 

married  with  Francis  Del  aval.  ' 

(*N*m»  Shortly  after  the  marriage,  a  bill  was  filed  in 
the  Court  of  Chancery  by  John  Finch  and  others, 
against  Francis  Delaval  and  Mary  Elizabeth,  his 
wife,  and  Mary  Elizabeth  Louisa  Rodney  Carpen- 
ter, and  others,  stating  the  will  of  the  testator, 
and  his  death,  and  praying  accounts  of  his  real 
and  personal  estate,  and  the  necessary  directions 
for  administering  the  same  under  the  sanction  of 
the  Court. 

By  a  decree  made  in  the  cause  of  Finch  v.  Z)e- 
lavaly  bearing  date  the  26th  of  April,  1785,  it  was 
declared  that  the  will  of  the  testator  was  well 
proved;  and  after  directing  the  usual  accounts, 
the  Court  ordered  that  the  clear  residue  of  the 
testator's  personal  estate  should  be  paid  into  the 
Bank  of  England,  and  laid  out  in  the  purchase  of 
Bank  3/.  per  cent,  annuities,  in  the  name  of  the 
Accountant  General  in  trust  in  the  cause:  and 
that  the  defendants  Francis  Delaval  and  Mary 
Elizabeth,  his  wife,  (who  consented  thereto) 
should  transfer  the  several  sums  of  3,500/.  Bank 
stock,  2,100/.  Old  South  Sea  Annuities,  and  1,600/. 
New  South  Sea  Annuities,  (parts  of  the  testator's 
personal  estate,)  into  the  name  of  the  Accountant 
General  in  trust  in  the  cause,  and  that  the  inte- 
rest to  accrue  due  on  the  Bank  stock,  and  Old 
South  Sea  Annuities,  and  also  on  the  Bank  An- 
nuities, therein  before  directed  to  be  purchased, 
should  from  time  to  time  be  paid  to  the  defendant, 
Mary  Elizabeth  Delaval,  until  the  defendant  Mary 
Elizabeth  Louisa  Rodney  Carpenter,  her  daugh- 
ter, should  attain  twenty-one,  or  until  the  fur- 
ther order  of  the  Court. 
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The  several  sums  of  stock  were  respectively      1880. 
transferred  by  Francis  Delaval,  and  Mary  Eliza* 
beth  his  wife,  into  the  name  of  the  Accountant    _ad* 
General,  pursuant  to  the  directions  of  the  decree. 

The  Master  to  whom  the  cause  of  Finch  v. 
Delaval  was  referred,  made  his  general  report, 
dated  the  6th  of  July,  1787,  and  thereby  certified 
(among  other  things)  that  he  had  taken  the 
accounts  directed  by  the  decree,  and  that  the 
defendants,  Francis  Delaval  and  Mary  Elizabeth 
his  wife,  had  received  of  the  testator's  personal 
estate  only  the  sum  of  624/.  and  that  they  had 
expended  in  the  discharge  of  the  testator's  funeral 
expenses  and  debts,  and  otherwise  on  account  of 
his  personal  estate,  the  sum  of  1,136/.  5*.  0§*/., 
and  that  there  were  no  debts  or  legacies  of  the 
testator  remaining  unpaid ;  and  the  Master  also 
found  that  there  was  due  on  mortgage  to  the 
testator's  estate,  the  two  principal  sums  of  4,000/. 
and  1,500/. 

By  an  order  in  the  cause  of  Finch  v.  Delaval, 
bearing  date  the  24th  of  December,  1799,  made 
upon  the  petition  of  Francis  Delaval  and  Mary 
his  wife,  it  was  ordered  that  it  should  be  referred 
to  the  Master,  to  consider  and  certify  whether 
the  marriage  therein  stated  to  have  been  proposed 
between  the  Respondent,  the  Earl  of  St  rath  mo  re, 
then  Thomas  Bowes,  and  Mary  Elizabeth  Louisa 
Rodney  Carpenter,  would  be  a  proper  marriage, 
and  if  the  Master  should  be  of  that  opinion,  then 
any  of  the  parties  were  to  be  at  liberty  to  lay 
proposals  before  him  in  respect  to  a  proper  set- 
tlement to  be  made  upon  such  marriage. 

Under  this  order  a  state  of  facts  and  proposals 
was  carried  into  the  office  of  the  Master;  by 
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183d,  whkh,  after  reciting  the  will  of  George  Carpen- 
y*m***'  ter,  and  his  death;  and  the  decree  in  the  cause* 
and  the  Report  as  before  mentioned ;  it  was  stated, 
that  the  real  and  personal  estates  to  which  Mary 
Elizabeth  Louisa  Rodney  Carpenter  would  be- 
come entitled,  upon  the  event  of  her  coming  of 
age,  consisted  of  various  particulars  thereby  spe- 
cified. 

The  state  of  facts  then  proceeded  as  follows : 

"  That  the  fortune  which  Thomas  Bowes  is 
"  now  possessed  of  or  entitled  to,  after  payment 
"  of  all  his  present  debts  and  engagements,  con- 
"  sists  of  the  following  particulars,  viz.: — 

"  The  sum  of  3000/.  sterling,  or  thereabouts, 
"  charged  and  secured  upon  divers  freehold  or 
"  other  estates  in  England  and  Scotland,  parti- 
"  cularly  mentioned  and  referred  to  by  an  inden- 
"  ture  of  four  parts,  dated  the  seventh  day  of 
"  October,  one  thousand  seven  hundred  and 
"  sixty-six,  made  between  the  then  Earl  of 
"  Strathmore  and  Kinghorne,  of  the  first  part. — 
"  Mary  Bowes,  widow,  and  Mary  Eleanor  Bowes, 
"  spinster,  of  the  second  part. — Nicholas  Lamb* 
"  ton,  Esq.  bnd  the  honorable  Thomas  Lyon,  of 
"  the  third  part.— Thomas  Liddell,  Esq.  and  the 
"  right  honorable  John  Lord  Gray,  of  the  fourth 
."  part ;  being  the  settlement  made  previous  to  the 
"  marriage  of  the  then  Earl  of  Strathmore,  with 
."  Mary  Eleanor  Bowes,  now  Countess  of  Strath- 
"  more,  the  parents  of  the  said  Thomas  Bowes. 

"  One  annuity  or  clear  yearly  sum  of  600/.,  for 
"  and  during  the  joint  natural  lives  of  the  said 
"  Thomas  Bowes  and  of  his  elder  brother  the 
"  honorable  George  Bowes,  payable  quarterly  on 
*/  the  usual  feast  days,  and  the  first  quarterly 
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"  payment  to  begin  and  be  made  on  such  of  the      1830. 

"  said  days  as  shall  next  ensue  the  marriage  of 

"  the  said  Thomas  Bowes  with  the  said  Mary 

"  Elizabeth  Louisa  Rodney  Carpenter,  and  which 

*'  said  annuity  was  given  and  granted  in  prospect 

"  and  consideration  of  the  said  proposed  mar*- 

"  riage,  and  is  secured  by  the  bond  of  the  said 

*'  George  Bowes,  dated  the  10th  day  of  July, 

"  1799,  and  also  by  an  indenture  of  even  date 

"  with  the  said  bond,  whereby  the  messuages, 

"  lands,  tenements,  hereditaments,  and  premises 

"  given  and  devised  by  the  will  of  Mary  Bowes 

"  to  the  said  George  Bowes  for  his  life,  (being  of 

"  the  clear  yearly  value  of  5,000/.,  and  upwards) 

"  are  charged  with  the   payment  of  the   said 

"  annuity. 

"  That  the  said  Thomas  Bowes  under  and  by 
"  virtue  of  the  last  will  and  testament  of  George 
Bowes,  Esq.  his  late  grandfather,  deceased, 
dated  the  7th  day  of  February,  1749,  w  tenant 
"  in  tail  in  remainder  next,  after  the  several  de- 
"  ceases  of  his  said  brothers,  the  present  Earl  of 
"  Strath  mo  re  and  the  Honorable  George  Bowes, 
"  without  issue  male,  (both  of  whom  are  un» 
"  married)  subject  to  the  life  interest  therein  of 
"  his  mother  Lady  Strathmore,  of  divers  manors, 
"  messuages,  farms,  lands,  tenements,  heredita* 
"  ments,  and  premises,  of  the  clear  annual  value 
"  of  10,000/.,  and  upwards. 

"  That  the  said  Thomas  Bowes,  under  and  by 
"  virtue  of  the  last  will  and  testament  of  his 
grandmother,  the  said  Mary  Bowes,  deceased, 
dated  the  6th  day  of  April,  1777,  (in  the  event 
"  of  his  said  brother,  George  Bowes,  dying  with* 
"  out  issue  male,  or  becoming  entitled  to  the 
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1830.      "  estates  devised  by    the  said  will  of  his  said 
v^v^/    €t  grandfather,)  is  tenant  for  life,  with  remainder 
v.         "  to  his  first  and  other  sons  in  tail  male,  of  divers 
"  other  manors,  messuages,  farms,  lands,  tene- 
"  ments,  hereditaments,  and    premises,   of   the 
"  clear  annual  value   of  5,000/.  and  upwards, 
"  (which  are  the  premises  charged  with  the  said 
"  annuity  of  600/.)  and  the  said  Thomas  Bowes 
"  will  become  entitled  in  manner  aforesaid  to  the 
"  last  mentioned  premises,  in  case  of  the  death  of 
"  either  of  his  said  brothers  without  issue  male. 
"  That  the  said  Thomas  Bowes  hath  not  any 
"  other  estate,  real  or  personal,  in  possession, 
"  reversion,  or  remainder,  except  the  stock  and 
"  property  upon  his  rented  farm  in  Herts,  some 
"  horses  kept  for  his  own  use,  and  other  chattels; 
"  which  may  be  of  the  value  of  500/.,  or  there- 
"  abouts,   in  the    whole.    That   the  said  Mary 
"  Elizabeth  Louisa  Rodney  Carpenter   has  no 
"  relations  nearer  than  the  second  or  third  de- 
"  gree,  excepting  her  mother. 

"  Upon  this  state  of  facts,  Thomas  Bowes  pro- 
"  poses  to  assign  the  sum  of  2,000/.  sterling, 
"  parcel  of  the  sum  of  three  thousand  pounds, 
"  secured  by  the  indenture  of  settlement  of  the 
"  seventh  day  of  October,  one  thousand  seven 
"  hundred  and  sixty-six)  and  to  settle  the  same  in 
"  trust  for  the  benefit  of  himself  for  life,  after- 
"  wards  for  the  benefit  of  Mary  Elizabeth  Louisa 
"  Rodney  Carpenter  for  life,  in  case  she  shall 
"  survive  him,  and  after  the  death  of  the  survivor 
"  of  them,  then  for  the  benefit  of  all  or  any  of  the 
4i  children  of  the  marriage,  in  the  ordinary  course 
"  of  family  settlements :  And  to  covenant  that 
"  when  the  said  Mary  Elizabeth  Louisa  Rodney 
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€t  Carpenter  should  attain  her  age  of  twenty-one  1830. 
"  years,  he  and  the  said  Mary  Elizabeth  Louisa 
"  Rodney  Carpenter  would  join  in  conveying, 
"  assigning,  transferring,  and  settling  all  h  erreal 
"  and  personal  estates  to  trustees  in  trust :  As  to 
"  the  real  estate,  to  receive  the  rents,  &c.  during 
"  the  joint  lives  of  Mr.  Bowes  and  Miss  Carpen- 
"  ter,  for  her  sole  and  separate  use,  independant 
"  of  Mr.  Bowes,  and  so  as  she  cannot  alien  any 
"  but  accrued  and  past  rents,  &c. :  And  after  her 
death,  upon  certain  limitations,  trusts,  and  pro- 
visions therein  specified,  for  the  benefit  of  the 
husband  and  children  of  the  marriage :  And  as  to 
the  personal  estate  in  trust  to  pay  the  dividends, 
&c.  in  like  manner  as  the  rents,  &c.  of  the  real  es- 
tate are  proposed  to  be ;  and  also  in  trust  to  pay 
"  4,000/.  part  thereof,  if  one  younger  child,  6,000/. 
41  if  two  younger  children,  and  8,000/.  if  three  or 
"  more  younger  children,  in  addition  to  Mr. 
"  Bowes's  2,000/.  before-mentioned,  for  the  use 
"  and  benefit  of  such  younger  child  or  children,  if 
"  more  than  one,  in  such  proportions  and  manner 
"  and  at  such  times  as  Mr.  Bowes  and  Miss  Car- 
"  penter,  or  the  survivor  of  them,  shall  by  deed 
"  or  will  appoint ;  and  in  default  of  such  appoint- 
"  ment,  to  the  children  in  equal  shares,  to  sons  at 
"  twenty-one,  and  to  daughters  at  that  age,  or 
"  marriage,  which  shall  first  happen,  with  benefit 
"  of  survivorship,  &c.  and  to  stand  possessed  of 
"  the  residue,  if  any,  of  the  personal  estate,  and 
"  the  interest,  &c.  upon  the  same  trusts,  &c.  as 
"  before  declared  with  respect  to  the  real  estate 
"  and  the  rents  and  profits  thereof,  &c„  with 
"  powers,  provisoes,  and  agreements,  usual  in 
"  settlements  of  the  like  kind." 
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1830.  The  proposal  then  proceeded  as  follows:— 

44  Mr.  Bowes  will  further  covenant,  that  in  case* 
••  €€  either  of  the  limitations  in  his  favour,  contained' 
"  in  the  wills  of  his  said  grandfather  and  grand- 
"  mother  shall  take  effect,  he  will,  in  twelve' 
"  months  next  after  coming  into  possession  of  the' 
"  estates  thereby  devised,  convey  so  much' 
"  thereof  as  shall  be  of  the  clear  annual  value  of 
"  1,500/.  to  trustees,  in  trust,  to  pay  to  Miss? 
Carpenter  during  her  life,  in  case  she  shall  sur- 
vive him,  so  much  and  such  part  of  the  rents,' 
"  as  with  the  rents,  dividends,  &c.  of  her  own 
"  fortune,  will  make  up  to  her  a  clear  jointure  or 
"  rent  charge  of  2,000/.  per  annum,  and  to  charge' 
"  the  estate  so  to  be  conveyed  with  the  payment 
m€  of  8,000/.  in  addition  to  the  fortune  provided 
"  for  younger  children,  and  upon  the  same  ulti- 
"  mate  trusts  as  the  2000/.  now  to  be  assigned' 
"  by  Bowes :  and  subject  thereto,  to  limit  the 
"  estate  to  the  first  and  other  sons  of  the  mar-' 
"  riage  in  tail  male,  with  remainder  to  daughters' 
"  in  tail,  as  tenants  in  common,  with  cross  re- 
"  mainders  amongst  them,  with  remainder  to  Mr.' 
"  Bowes  and  his  heirs." 

The  Master  made  his  report,  bearing  date  the' 
3 1st  of  January,  1800,  pursuant  to  the  ordei*of  the 
24th  of  December,  1 799,  and  thereby  (after  setting" 
forth  the  state  of  facts  and  proposal),  certified1 
that  he  had  considered  the  state  of  facts  and  pro- 
posal, and  was  of  opinion  that  the  proposed* 
marriage  was  fit  to  be  carried  into  execution,  and* 
that  the  proposal  before  stated,  for  making  a  set- 
tlement on  the  marriage,  was  a  proper  proposal 
for  that  purpose.  This  report  was  afterwards  con- 
firmed, with  a  variation  not  material  to  be  stated.4 
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*  By  an  order  in  the  cause  of  Finch  v.  Delaval,  •  1830. 
dated  the  5th  of  February,  1800,  and  made 
upon  the  petition  of  Francis  Delaval,  and  Mary 
Elizabeth  his  wife,  and  Mary  Elizabeth  Louisa 
Rodney  Carpenter,  it  was  ordered,  that  the 
report  dated  the  31st  of  January,  1800,  with  the 
alteration  therein  directed  to  be  inserted  in  the 
settlement  to  be  executed,  in  pursuance  of  the 
said  proposals,  should  be  confirmed  ;  and  that  it 
should  be  referred  to  the  Master,  to  settle  and 
approve  of  a  proper  deed  or  deeds  for  carry- 
ing the  proposal  mentioned  in  the  report  into* 
effect,  and  for  making  a  settlement  on  the  in- 
tended marriage:  (The  alteration  gave  a  power 
to  charge  the  estates  in  settlement  with  larger 
sums  in  favour  of  the  wife,  in  the  various  events  ■ 
therein  specified  as  to  the  birth  of  the  children  of' 
the  marriage.)  And  upon  the  execution  of  such 
deed  or  deeds  of  settlement,  to  be  settled  and 
approved  by  the  Master,  by  such  parties  as  he 
should  direct,  it  was  ordered  that  Thomas  Bowes 
and  Mary  Elizabeth  Louisa  Rodney  Carpenter, 
should  be  at  liberty  to  intermarry. 
.  By  an  indenture,  bearing  date  the  28th  day  of 
February,  1800,  and  made  between  Thomas 
Bowes,  therein  described  as  the  third  and 
youngest  son  of  John,  late  Earl  of  Strathmore 
and  Kinghorne,  of  the  first  part ;  Mary  Elizabeth 
Louisa  Rodney  Carpenter,  therein  described  as 
an  infant  of  the  age  of  seventeen  years,  and  a 
ward  of  the  Court  of  Chancery,  of  the  second 
part ;  Francis  Delaval,  and  Mary  Elizabeth  his 
wife,  of  the  third  part;  and  the  honorable 
George  Bowes,  second  son  of  John,  late  Earl  of 
Strathmore  and  Kinghorn,  and  Thomas  Wilkin- 
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1830.  son,  and  Ralph  Johnson  Wall,  of  the  fourth  part : 
After  reciting  the  indentures  of  the  6th  and  7th 
days  of  October,  1766,  and  that  the  sum  of 
3,000/.  and  upwards,  remained  due  and  owing 
and  secured  to  Thomas  Bowes,  under  the  trusts 
of  a  term  of  500  years  thereby  created,  being  the 
residue  of  a  sum  of  12,500/.  to  which  he  became 
entitled  under  the  said  indentures:  And  also 
reciting  the  will  of  George  Carpenter,  and  the 
decree  dated  the  26th  day  of  April,  1785;  the 
report  dated  the  6th  day  of  July,  1787 ;  the 
order  dated  the  24th  day  of  December,  J  799 
the  report  dated  the  31st  day  of  January,  1800 
and  the  order  of  the  1st  day  of  February,  1802 
respectively  made  in  the  cause  of  Finch  v.  Dela- 
valy  and  reciting  that  the  Master  had  approved 
of  the  indenture :  It  was  witnessed,  that  in  pur- 
suance of  the  order,  and  in  consideration  of  the 
intended  marriage,  and  of  the  contingent  portion, 
fortune,  or  estate,  of  Mary  Elizabeth  Louisa  Rod- 
ney Carpenter,  and  the  settlement  thereof,  Thomas 
Bowes,  with  the  privity,  &c.  assigned  to  George 
Bowes,  Thomas  Wilkinson,  and  Ralph  Johnson 
Wall,  their  executors,  administrators,  and  assigns, 
the  sum  of  2,000/.  parcel  of  the  sum  of  3,000/.  before 
mentioned,  due  and  secured  to  Thomas  Bowes, 
to  hold  the  same  unto  George  Bowes,  Thomas 
Wilkinson,  and  Ralph  Johnson  Wall,  their  execu- 
tors, administrators,  and  assigns,  upon  trust  after 
the  solemnization  of  the  said  then  intended  mar- 
riage to  pay  the  interest  and  annual  proceeds  there- 
of to  Thomas  Bowes  and  his  assigns,  during  his  life ; 
and  after  his  decease,  &c.  (according  to  the  pro- 
posals.) And  it  was  also  witnessed,  that  in  fur- 
ther pursuance  of  the  order,  it  was  agreed  and 
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declared,  and  particularly  Francis  Delaval  and  1890* 
Mary  Elizabeth  his  wife,  for  themselves  and  on 
behalf  of  Mary  Elizabeth  Louisa  Rodney  Car- 
penter, covenanted  and  agreed,  and  Mary  Eliza- 
beth Louisa  Rodney  Carpenter,  and  also  Thomas 
Bowes,  for  himself,  his  heirs,  executors,  and 
administrators,  covenanted  with  George  Bowes, 
Thomas  .Wilkinson,  and  Ralph  Johnson  Wall, 
that  in  case  the  intended  marriage  should  take 
effect,  and  Mary  Elizabeth  Louisa  Rodney  Car- 
penter should  live  to  attain  the  age  of  21  years, 
they,  Thomas  Bowes  and  Mary  Elizabeth  Louisa 
Rodney  Carpenter,  and  each  of  them,  and  the 
heirs  of  Mary  Elizabeth  Louisa  Rodney  Carpen- 
ter, would  at  any  time  or  times  thereafter,  upon 
the  request  of  George  Bowes,  Thomas  Wilkinson, 
and  Ralph  Johnson  Wall,  or  the  survivor  of  them, 
his  executors,  administrators,  or  assigns,  convey 
and  assure  all  and  every  the  messuages,  lands, 
tenements,  or  hereditaments  whatsoever,  whereof 
or  whereto  Mary  Elizabeth  Louisa  Rodney  Car- 
penter, or  Thomas  Bowes,  in  her  right  should  or 
might,  when  or  at  any  time  after  she  should  have 
attained  her  age  of  21  years,  become  seized, 
possessed,  or  entitled,  of  or  for  any  estate  of  inhe- 
ritance, in  possession,  reversion,  remainder,  or 
expectancy,  or  otherwise  under  the  will  of  the 
said  George  Carpenter :  To  the  several  uses,  and 
upon  the  several  trusts  and  for  the  several  ends, 
intents,  and  purposes,  to  which  the  same  ought, 
in  pursuance  of  and  in  compliance  with  the  re- 
ports, decrees,  or  orders,  therein  before-men- 
tioned, or  recited  to  be  limited  or  declared. 
And  it  was  agreed,  that  in  case  the  intended 
marriage    should    take    effect,    all    such    acts, 
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1630.  deeds,  and  things,  as  counsel  should  advise, 
should,  at  the  costs  of  Thomas  Bowes,  be  done 
as  soon  as  conveniently  might  be,  after  Mary  Eli- 
zabeth Louisa  Rodney  Carpenter,  should  have 
attained  twenty-one,  for  transferring  the  350/.  five 
per  cent,  bank  annuities,  mentioned  in  the  report, 
unto  Thomas  Bowes,  his  executors,  administra- 
tors, or  assigns :  And  for  assigning  and  vesting 
the  sum  of  4,000/.  and  also  the  other  capital  sums 
therein  stated  to  be  the  particulars  of  the  personal 
estate  to  which  Mary  Elizabeth  Louisa  Rodney 
Carpenter  would  become  entitled,  in  the  event  of 
her  attaining  the  age  of  twenty-one  years,  unto 
George  Bowes,  Thomas  Wilkinson,  and  Ralph 
Johnson  Wall,  upon  the  several  trusts,  and  for  the 
several  ends,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  several  powers,  provi- 
soes, declarations,  and  agreements  which,  in 
pursuance  or  in  compliance  with  the  proposals, 
reports,  orders,  and  decrees  therein  before  men- 
tioned, ought  to  be  declared,  of  and  concerning  the 
same  respectively :  And  it  was  further  witnessed, 
that  in  further  pursuance  of,  and  in  obedience  to 
the  before  recited  order  of  the  5th  day  of  Feb- 
ruary, 1800,  and  of  the  proposals  therein  men- 
tioned, on  the  part  and  behalf  of  the  said  Thomas 
Bowes,  and  in  consideration  of  the  said  intended 
marriage,  and  of  the  settlement  and  appropria- 
tion therein  before  made,  or  covenanted,  or  agreed 
to  be  made,  of  the  contingent  estate  and  fortune 
of  the  said  Mary  Elizabeth  Louisa  Rodney  Car- 
penter, he  the  said  Thomas  Bowes,  did  thereby 
further  covenant,  promise,  and  agree  to  and  with 
the  said  George  Bowes,  Thomas  Wilkinson,  and 
Ralph  Johnson  Wall,  their  executors,  administra- 
tors, and  assigns,  that  in  case  the  said  intended 
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marriage  should  take  effect,  and  he  the  said  Tho-       1830. 
mas  Bowes,  at  any  time  or  times  during  his  life, 
should  under  or  by  virtue  of  the  devises  or  limita-  *• 

tions  contained  in  the  before  mentioned  wills  of 
his  said  late  grandfather,  George  Bowes,  and  his 
said  late  grandmother,  Mary  Bowes,  or  in  either 
of  them,  or  otherwise  become  seized  or  entitled  to 
all  or  any  of  the  manors,  hereditaments,  and 
estates  devised  by  such  wills,  or  by  either  of  them, 
or  of  any  other  messuages,  lands,  tenements,  or 
hereditaments,  for  any  estate  of  inheritance,  in 
possession  or  otherwise  capable  of  being  settled  or 
bound  in  equity,  then  he  the  said  Thomas  Bowes, 
and  all  and  every  other  person  or  persons  whose 
consent  or  concurrence  to  that  end  should  be 
deemed  requisite  or  necessary,  should  and  would 
at  the  proper  costs  and  charges  of  him  the  said 
Thomas  Bowes,  within  the  space  of  twelve  calen- 
dar months  next  after  the  said  Thomas  Bowes, 
should  become  so  seized  or  entitled  as  aforesaid, 
by  such  act  or  acts,  deed  or  deeds,  recovery  or 
recoveries,  fine  or  fines,  and  other  conveyances 
and  assurances  in  the  law,  as  by  the  said  George 
Bowes,  Thomas  Wilkinson,  and  Ralph  Johnson 
Wall,  or  the  survivors  or  survivor  of  them,  or  the 
heirs  or  assigns  of  such  survivor,  or  by  their  or 
any  of  their  counsel  should  be  reasonably  advised 
and  required,  well  and  sufficiently  grant,  convey, 
settle  and  assure,  or  cause,  or  procure  to  be 
granted,  conveyed,  settled,  and  assured,  so  much 
and  so  many,  and  such  part  and  parts  of  the  seve- 
ral manors,  messuages,  lands,  tenements,  and 
hereditaments,  whereof  or  whereto  he  the  said 
Thomas  Bowes  should  become  so  seized  or  entitled 
as  aforesaid,  as  at  the  time  of  making  such  assu- 
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1830.      ranees  and  settlement  as  aforesaid,  should  be  of 
s^^     the  net  yearly  value  of  1,500/.,  over  and  above  all 
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taxes,  reprizes,  and  deductions  whatsoever,  or  as 
near  thereto  as  the  value  of  the  manors  or  heredi- 
taments whereof  he  the  said  Thomas  Bowes 
should  30  become  seized  or  entitled  as  aforesaid, 
would  extend  or  be  sufficient,  so  and  in  such 
pianqer  as  that  the  §ame  hereditaments  and  pre- 
fnises,  to  be  so  of  the  net  yearly  value  of  1,500/* 
as  aforesaid,  w^th  their  rights,  members,  and  ap- 
purtenances should,  from  and  immediately  after 
the  making  and  completing  of  such  recoveries, 
deeds,  conveyances,  or  assurances  as  aforesaid, 
go,  remain,  and  continue,  and  should  be  held  and 
enjoyed  to  the  several  uses,  upon  the  several 
trusts,  and  to  and  for  the  several  ends,  intents, 
and  purposes,  and  subject  to,  with,  and  under  the 
several  powers,  provisoes,  declarations,  and  agree- 
ments to  which  the  same  ought  to  be  limited  and 
settled,  in  pursuance  of,  and  in  compliance  with 
the  proposals,  reports,  orders,  and  decrees  therein 
before  mentioned. 

The  estates  devised  by  the  will  of  Mary  Bowes, 
consisted  of  certain  freehold  and  leasehold  es- 
tates in  the  city  of  London,  and  in  the  county  of 
Durham,  and  of  certain  copyhold  and  leasehold 
estates  at  Paul's  Walden,  in  the  county  of  Hert- 
ford, and  of  a  freehold  messuage  in  the  borough 
of  Southwark,  and  of  a  leasehold  estate  situate  in 
the  parish  of  St.  Paul's,  Shadwell,  in  the  county 
of  Middlesex. 

Mary  Bowes  also  died  possessed  of  a  consider- 
able personal  estate. 

The  state  of  the  family  of  Thomas  Bowes,  at  the 
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time  of  the  execution  of  the  settlement  of  the  28th       1830. 
of  February,  1800,  was  as  follows  :  S^TY 

**  Mr  ILL  19 

Mary  Eleanor,  Countess  of  Strathmore,  his  v- 
mother,  and  tenant  for  life  of  the  estates  comprised 
in  the  will  of  George  Bowes,  his  grandfather,  and 
who  in  the  month  of  February,  1767,  had  inter- 
married with  the  Right  Honourable  John  Lyon, 
Earl  of  Strathmore  and  Kinghorn,  was  living. 

John  Lyon,  Earl  of  Strathmore  and  Kinghorn, 
died  in  the  year  1776. 

There  were  issue  of  the  marriage  of  John  Lyon, 
Earl  of  Strathmore  and  Kinghorn,  and  Mary  Elea- 
nor his  wife,  three  sons  and  two  daughters,  viz. : 
John  Bowes,  late  Earl  of  Strathmore  and  King* 
horn,  and  Baron  Bowes,  born  13th  April,  1769 ; 
George  Bowes,  born  17th  November,  1771;  the 
Respondents,  Thomas  Bowes,  now  Earl  of  Strath- 
more and  Kinghorn,  born  3d  May,  1773  ;  Maria 
Jane  Bowes,  born  2 1st  April,  1768,  and  Anna 
Maria  Bowes,  born  3d  June,  1770. 

All  the  said  issue  were  living  at  the  time  of  the 
execution  of  the  settlement  of  February,  1800. 

The  marriage  between  Thomas  Bowes  and 
Mary  Elizabeth  Louisa  Rodney  Carpenter,  was 
effected  soon  after  the  date  of  the  settlement  of 
the  28th  of  February,  1800. 

Mary  Eleanor,  Countess  of  Strathmore,  died 
on  the  28th  of  April,  1800.  r 

Soon  after  the  decease  of  Mary  Eleanor,  Coun*» 
tess  of  Strathmore,  John  Bowes,  then  Earl  of 
Strathmore,  her  eldest  son,  (who  upon  her  decease 
became  tenant  in  tail  male,  in  possession,  of  the 
estates  devised  by  the  will  of  George  Bowes,  the 
grandfather,)  suffered  recoveries  of  those  estates, 
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1*30.       an(j  declared  the  uses  thereof  to  himself  in  fee 
simple. 

George  Bowes,  the  brother  of  the  Respondent, 
the  Earl  of  Strathmore,  and  first  tenant  for  life 
under  the  will  of  Mary  Bowes,  died  on  the  3 1st 
of  December,  1806,  without  issue,  and  there- 
upon the  Respondent,  the  Earl  of  Strathmore, 
entered  into  possession  of  the  freehold,  copyhold, 
and  leasehold  estates,  devised  by  the  will  of  Mary 
Bowes,  and  of  the  estates  purchased  pursuant  to 
the  trusts  of  the  will. 

Mary  Elizabeth  Louisa  Rodney,  the  wife  of  the 
Respondent  the  Earl  of  Strathmore,  died  in  the 
month  of  May,  1811. 

There  was  issue  of  the  marriage  between  the 
Respondent,  the  Earl  of  Strathmore,  and  Mary 
Elizabeth  Louisa  Rodney,  his  late  wife,  two  chil- 
dren, namely,  the  Respondent,  Thomas  George 
Lyon  Bowes,  Lord  Glammis,  their  eldest  child, 
and  the  Appellant,  Lady  Mary  Isabelle,  now  the 
wife  of  the  Appellant,  John  Walpole  Willis. 

On  the  14th  of  August,  1812,  a  bill  was  filed  in 
the  Court  of  Chancery,  wherein  Thomas  George 
Lyon  Bowes  and  Mary  Isabelle  Bowes,  then  in- 
fants, (by  Frederick  Walsh,  their  maternal  great 
uncle  and  next  friend,)  were  complainants,  and 
the  Respondent,  Thomas  Bowes,  Earl  of  Strath- 
more, and  others,  were  defendants ;  stating, 
(among  other  things)  the  wills  of  Mary  Bowes 
and  George  Carpenter,  and  the  several  proceed- 
ings in  the  cause  of  Finch  v.  Dclaval,  hereinbefore 
stated,  and  also  the  settlement  of  the  28th  of  Fe- 
bruary, 1800,  and  charging  (among  other  things) 
that  the  Appellant,  Mary  Isabelle,  as  the  only 
younger  child  of  Thomas  Bowes  by  Mary  Eliza- 


ON    APPEALS    AND   WRITS   OF    ERROR.  119 

beth  Louisa  Rodney,  his  late  wife,  was  entitled  1890. 
under  the  settlement  of  the  28th  of  February,  ^^ 
1800,  to  have  the  sum  of  8,000/.  raised  immedi-     m    •• 

9  '  ROBIN  SO. V. 

ately  by  a  sale  or  mortgage  of  the  interest  of 
Thomas  Bowes  in  the  estates  devised  to  him  by 
the  will  of  Mary  Bowes,  and  to  have  the  same 
invested  in  the  public  funds,  or  other  good  secu- 
rity, upon  the  trusts  thereof  aforesaid ;  that  un- 
less the  same  was  raised  immediately,  the  whole 
thereof  was  in  danger  of  being  lost ;  and  praying 
(among  other  things)  that  Thomas  Bowes,  and 
all  necessary  parties,  might  be  decreed  to  raise 
the  said  sum  of  8,000/.,  according  to  the  covenant 
of  Thomas  Bowes,  in  his  marriage  articles  con- 
tained, and  to  invest  the  same  under  the  direction 
of  the  Court  of  Chancery  upon  the  trusts  con- 
tained in  the  articles  respecting  the  same. 

The  Respondent,  Thomas  Bowes,  appeared  to 
the  bill,  and  put  in  his  answer,  which  was  filed 
on  the  20th  of  September,  1816,  and  thereby 
(amongst  other  things,)  submitted  that  the  Ap- 
pellant, Mary  Isabelle,  was  not,  for  the  reasons  in 
his  answer  mentioned,  entitled  to  have  the  sum  of 
6,000/.  in  the  last  mentioned  bill  raised  imme- 
diately by  a  sale  or  mortgage  of  his  interest  in 
the  estates  devised  by  the  will  of  Mary  Bowes, 
and  to  have  the  same  invested  in  the  public  funds 
or  other  good  security,  upon  the  trusts  in  such 
bill  mentioned.  > 

On  the  15th  of  December,  1814,  Philip  Bra- 
.ham  filed  his  bill  of  complaint  in  the  Court  of 
Chancery,  on  behalf  of  himself  and  all  the  other 
annuitants  of  Thomas  Bowes  who  should  come  in 
and  contribute  to  the  ex  pence  of  that  suit,  against 
Thomas  Bowes  and  John  Osborn,  afterwards  Sir 
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1S30.  John  Osboro,  and  John  Burt,  stating  (amongst 
other  things,)  the  will  of  Mary  Bowes  and  her 
death,  and  stating  a  certain  indenture  of  the  26th 
of  March,  1809,  made  between  Thomas  Bowes  of 
the  one  part,  and  Philip  Braham  of  the  other  part, 
whereby,  in  consideration  of  the  sum  of  10,000/. 
paid  by  Philip  Braham  to  Thomas  Bowes,  he 
granted  to  Philip  Braham  an  annuity  of  1 ,307/. 
10  j.  for  the  term  of  one  hundred  years,  if  Thomas 
Bowes  should  so  long  live,  to  be  issuing  out  of, 
and  charged  upon  part  of  the  estates  of  which  he 
was  in  possession  under  Mary  Bowes9  will,  the 
legal  estate  and  interest  wherein  was  vested  in 
John  Osborn  and  John  Burt,  and  stating  that 
there  was  then  in  arrear  of  the  annuity,  the  sum 
of  4,641/.  12*.  Id. ;  and  therefore  praying  that 
the  indenture  of  the  25th  of  March,  1809,  might 
be  established  and  carried  into  execution  by  the 
decree  of  the  Court,  and  that  an  account  might 
be  taken  of  the  arrears  of  the  annuity  then  due 
to  Philip  Braham ;  and  that  for  the  better  secur- 
ing to  the  complainant,  Philip  Braham,  the  due 
payment  of  the  annuity,  some  proper  person  or 
persons  might  be  appointed,  under  the  direction 
of  the  Court  of  Chancery,  to  be  receiver  or  re* 
ceivers  of  the  rents  and  profits  of  the  estates  and 
premises  comprised  in  the  inde  nture  ofhe  25th 
of  March,  1809,  and  that  such  receiver  or  re* 
eeivers  when  appointed  might  be  directed  in  the 
first  place,  out  of  the  rents  and  profits  of  the  same 
estates  and  premises,  to  pay  to  the  complainant, 
Philip  Braham,  what  should  be  found  due  to  him 
upon  his  annuity,  and  then  to  pay  to  the  com- 
plainant, Philip  Braham,  the  growing  quarterly 
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payments  of  his  annuity  as  the  same  should  arise     1 M8fc 
and  become  due. 

By  an  order  of  the  Court  of  Chancery  made  in 
the  cause  of  Braham  v.  Bowes,  bearing  date  the 
6th  of  December,  1814,  it  was  ordered  that  it 
should  be  referred  to  Samuel  Compton  Cox,  Esq. 
(one  of  the  Masters  of  the  Court,)  to  appoint 
a  proper  person  to  be  receiver  of  the  rents  and 
profits  of  the  estates  in  question  in  the  cause  of 
Braham  v.  Bowes,  and  that  the  person  so  to  be 
appointed  receiver  should  from  time  to  time 
annually  pass  his  accounts  before  the  Master,  and 
should  pay  the  balances  reported  due  from  him 
into  the  bank,  with  the  privity  of  the  Accountant 
General,  to  the  credit  of  the  last  mentioned  cause. 

Under  the  last  mentioned  order,  Mr.  John  II- 
derton  Burn  was  appointed  receiver  of  the  rents 
and  profits  of  the  several  freehold,  copyhold,  and 
leasehold  estates  in  the  counties  of  Middlesex, 
Durham,  and  Hertford,  and  in  the  city  of  Lon- 
don, respectively  devised  by  the  will  of  Mary 
Bowes. 

By  an  order  of  the  Court  of  Chancery  in  the 
cause  of  Braham  v.  Bowes,  dated  the  5th  of 
November,  1816,  and  made  on  the  petition  of  the 
receiver,  it  was  ordered  that  it  should  be  referred 
to  the  Master*  to  inquire  and  state  to  the  Court 
whether  the  several  sums  of  money  therein  par- 
ticularly mentioned,  including  several  sums  paid 
on  account  of  the  annuity  granted  to  Philip  Bra- 
ham, and  the  other  annuities  therein  mentioned, 
were  properly  paid  by  the  receiver  of  the  rents 
and  profits  of  the  estates  in  question ;  and  in  case 
they  were  properly  paid,  the  Master  was  to  allow 
the  same  to  such  receiver  in  passing  his  accounts : 
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1830.       and  it  was  ordered,  that  the  Master  should  enquire 

Willis  am*  state  t0  t*ie  Court  the  several  priorities  of  the 
incumbrances  affecting  the  same  estates  and  pre- 
mises, and  that  the  receiver  should  be  at  liberty 
to  pay  the  ground  landlord  any  rent  that  was  due 
or  that  might  thereafter  accrue  due  in  respect  of 
the  estates  and  premises ;  and  when  the  Master 
should  have  ascertained  who  was  or  were  such 
several  incumbrancer  or  incumbrancers,  to  the 
extent  or  amount  of  the  annual  rents  and  profits 
of  the  same  several  estates,  (subject  in  the  first 
place  to  the  various  payments  and  allowances 
necessary  to  be  made  thereout,)  that  the  Master 
was  to  ascertain  and  certify  how  and  in  what 
manner,  and  to  whom  by  name  and  in  what  pro* 
portions,  the  rents  and  profits  of  the  several 
estates  in  the  hands  of  the  receiver,  and  to  be 
thereafter  received  from  and  on  account  of  such 
estates,  ought  in  future  to  be  paid  and  applied. 

By  an  order  of  the  Court  of  Chancery,  made 
in  the  cause  of  Braham  v.  Bowes,  bearing  date  the 
19th  of  July,  1819,  it  was  ordered,  that.  Philip 
Braham  should  be  discharged  from  further  pro- 
ceeding in  the  last  mentioned  suit ;  and  it  was 
ordered,  that  George  Abercrombie  Robinson  and 
Joseph  Dorin  (on  behalf  of  a  certain  company 
called  the  Globe  Insurance  Company)  should  be 
at  liberty  to  prosecute  the  suit  in  the  place  and 
stead  of  Philip  Braham. 

John  Bowes,  Earl  of  Strath  more,  the  eldest 
brother  of  the  Respondent,  Thomas  Bowes,  Earl 
of  Strathmore,  died  on  the  3d  of  July,  1821, 
without  issue,  and  thereupon  Thomas  Bowes 
became  Earl  of  Strathmore. 

The  Master  by  his  report  bearing  date  the  6th 
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of  July,  1821,  made  in  pursuance  of  the  order  of      J830. 
the    5th    of    November,    1816,    (among    other     *££? 
things,)  found,  that  by  an  indenture  bearing  date         *- 
the  8th  of  November,  1813,  and  made  between 
Thomas  Bowes,  Earl  of  Strathmore,  of  the  first 
part,    Sir  Thomas  Theophilus  Metcalfe,    Bart* 
since  deceased,  George  Abercrombie  Robinson, 
Joseph  Dorin,    and    Harvey  Christian  Combe, 
since  deceased,    four  of    the  directors  of,   and 
trustees  for  the  Globe  Insurance  Company,  of 
the    second    part,  and    James  William   Fresh- 
field,  of  the  third  part:     In  consideration  of  the 
sum  of  25,000/.  paid  by  Sir  Thomas  Theophilus 
Metcalfe,  George  Abercrombie  Robinson,  Joseph 
Dorin,  and  Harvey  Christian  Combe,  as  therein 
mentioned,  Thomas  Bowes,  Earl  of  Strathmore, 
granted  to   Sir   Thomas  Theophilus    Metcalfe, 
George  Abercrombie  Robinson,    Joseph  Dorin, 
and  Harvey  Christian  Combe,  in  trust  for  the 
Globe  Insurance  Company,  an  annuity  of  2,875/* 
to  be  payable  during  the  term  of  ninety-nine 
years,  if  Thomas  Bowes,  Earl   of  Strathmore, 
should  so  long  live,  and  to  be  charged  upon  all 
the  hereditaments  and  premises,  situate  at  Paul's 
Walden,  in  the  county  of  Herts,  and  Shadwell, 
in  the  county  of  Middlesex,  being  respectively 
parts  of  the  estates  devised  by  the  will  of  Mary 
Bowes :    And  the  Master  also  found  and  stated 
another  indenture  bearing  even  date  with  the  last 
mentioned  indenture,  whereby  several  annuities 
granted  by  Thomas  Bowes,  now  Earl  of  Strath- 
more, in  1809,  were  assigned  to  Joseph  Kaye,  in 
trust  for  better  securing  the  annuity  of  2,875/: 
And  the  Master  certified  that  he  conceived  the 
Globe  Insurance  Company  to  have  the  first  in-    . 
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1830.  order  of  the  19th  of  July,  1819,  were  at 
liberty  to  prosecute  the  cause  in  the  place  of 
Philip  Braham,)  should  be  at  liberty  either 
to  amend  the  bill  in  the  cause  of  Braham  v. 
Bowes,  or  to  file  a  supplemental  bill  (as  they 
should  be  advised)  making  the  Appellant  Lady 
Mary  Isabelle  Willis  a  party  :  And  it  was  or- 
dered that  so  much  of  14,200/.  14s.  2d.  reduced 
3/«  per  cent,  bank  annuities,  then  standing  in  the 
name  of  the  Accountant  General,  in  trust  in  the 
cause  of  Braham  v.  Bowes,  as  according  to  the 
market  prices  such  annuities  then  bore  would  be 
sufficient  to  raise  the  sum  of  8,000/.,  should  be 
carried  over  in  trust  in  the  cause  of  Braham 
v.  Bowes,  to  an  account  to  be  entitled  "  The  Mar- 
"  riage  Articles  Account,"  but  that  was  to  be 
without  prejudice,  and  the  Accountant  General 
was  to  declare  the  trusts  thereof  accordingly, 
subject  to  the  further  order  of  the  Court :  And 
it  was  ordered,  that  the  Master  should  be  at 
liberty  to  make  a  separate  report  or  reports  of 
any  of  the  matters  thereby  referred  to  him,  and 
to  state  any  special  circumstances  in  regard 
thereto. 

Pursuant  to  the  last  mentioned  order  10,457/. 
10*.  3d.  bank  3/.  per  cent,  reduced  annuities, 
were  carried  over  by  the  Accountant  General, 
and  at  the  date  of  the  appeal  remained  standing 
in  his  name  in  trust,  in  the  cause  of  Braham  v. 
Bowes,  "  The  Marriage  Articles  Account." 

On  the  13th  of  May,  1822,  in  pursuance  of  the 
above  mentioned  order  of  the  15th  of  August, 
1821,  Lady  Mary  Isabelle  Willis  was  made  a 
party  to  the  proceedings ;  and  Charles  Lyon  and 
Henry  Disney  Roebuck,  who  had  been  appointed 
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trustees  in  the  place  of  Sir  John  O  shorn  and       1830* 
John  Burt,  were  also  made  parties  thereto. 

On  the  7th  of  August,  1823,  the  Appellant 
Lady  Mary  Isabelle  Willis  attained  the  age  of 
twenty-one  years. 

By  indenture  bearing  date  the  7th  of  August, 
1824,  and  made  between  the  Appellant  John  Wal- 
pole  Willis,  of  the  first  part ;  the  Appellant  Lady 
Mary  Isabelle  Willis,  of  the  second  part;  and 
Henry  Disney  Roebuck,  and  Samuel  Turner,  of  the 
third  part ;  in  consideration  of  a  marriage  then 
intended,  between  the  Appellants,  John  Walpole 
Willis,  and  Lady  Mary  Isabelle,  she  assigned  the 
said  sum  of  8,000/.  unto  Henry  Disney  Roebuck, 
and  Samuel  Turner,  upon  trust,  to  recover  and 
receive  the  same,j  and  to  stand  possessed  thereof 
upon  the  trusts  therein  mentioned,  for  the  benefit 
of  John  Walpole  Willis,  and  Lady  Mary  Isabelle 
his  intended  wife,  and  the  children  of  their 
marriage. 

On  the  8th  of  August,  1824,  the  Appellants 
intermarried. . 

On  the  3d  of  December,  1884,  George  Aber- 
crombie  Robinson  and  Joseph  Dorin  exhibited 
their  supplemental  bill  in  the  Court  of  Chancery, 
to  make  John  Walpole  Willis,  Henry  Disney 
Roebuck,  and  Samuel  Turner,  parties  to  the 
proceedings  in  the  cause  of  Braham  v.  Bowes. 

The  original  cause  of  Braham  v.  Bowes,  and 
the  supplemental  cause  of  Robinson  v.  the  Earl  of 
Strathmore,  came  on  to  be  heard  before  the  Vice 
Chancellor,  on  the  9th  of  June,  1825,  when  it 
was  declared  that  the  complainants  Sir  George 
Abercrombie  Robinson,  and  Joseph  Dorin,  on 
behalf  of  themselves  and  the  several  other  an-, 
nuity  creditors  of  the  defendant  Thomas  Bowes, 
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1830.  Earl  of  Strathmore,  included  in  the  report,  dated 
%jj^£)/  the  6th  of  July,  1821,  were  entitled  to  the  benefit 
"-  of  the  several  proceedings  had  in  the  cause  of 
Braham  v.  Bowes,  and  were  entitled  to  be  paid 
their  respective  annuities  according  to  the  priori* 
ties  found  and  established  by  the  report,  and  the 
order  confirming  the  same,  dated  the  15th  of 
August,  18441,  but  that  was  to  be  without  preju- 
dice to  any  question  arising  upon  the  claim  of 
the  Appellant  Lady  Mary  Isabelle  Willis,  with 
respect  to  the  said  sum  of  8,000/. :  and  it  was 
also  declared  that  Sir  George  Abercrombie  Ro- 
binson, and  Joseph  Dorin,  should  be  at  liberty  to 
prosecute  and  carry  on  the  said  causes  and  pro- 
ceedings on  behalf  of  themselves,  and  the  several 
other  annuity  creditors,  against  the  several  de- 
fendants, and  that  it  should  be  referred  to  the 
Master  to  enquire  whether  the  Appellant  Lady 
Mary  Isabelle  Willis,  or  the  Appellant  John  Wal- 
pole  Willis,  or  the  defendants  Henry  Disney 
Roebuck,  and  Samuel  Turner,  in  her  right  was  or 
were  entitled,  or  had  for  any  and  what  length  of 
time  been  entitled  ■  to  any,  and  what  charge  or 
incumbrance  on  the  several  estates  in  question, 
in  the  cause  of  Braham  v.  Bowes,  or  on  any  and 
which  of  them;  and  if  the  Master  should  find 
that  the  Appellant  Lady  Mary  Isabelle  Willis,  or 
the  Appellant  John  Walpole  Willis,  or  the  de- 
fendants Henry  Disney  Roebuck,  and  Samuel 
Turner  in  her  right  were  entitled  to  any  such 
charge  or  incumbrance,  then  it  was  ordered  that 
the  Master  should  enquire  whether  the  same  was 
a  prior  charge  to  any,  and  which  of  the  several 
annuity  incumbrances  included  in  the  report  of 
the  6th  of  July,  1881,  and  over  any  and  which 
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of  the  estates ;  and  that  the  Master  should  be  at      1830. 
liberty  to  state. any  special  circumstances.    And     ^^ 
the  consideration  of  all  further  directions,  and  of         •• 

.  '  ROBINSON. 

the  costs  of  the  suits  was  reserved  till  after  the 
Master  should  have  made  his  report. 

The  Master,  by  his  report  dated  the  27th  of 
May,  1827,  after  stating  the  will  of  George 
Bowes,  the  great  grandfather  of  the  Appellant 
Lady  Mary  Isabelle  Willis,  and  his  death;  and 
the  marriage  of  his  daughter  Mary  Eleanor,  with 
John  Lyon,  Earl  of  Strath  more ;  and  that  they 
had  such  issue  as  in  his  report  mentioned; 
and  stating  the  death  of  John  Lyon,  Earl. of 
Strathmore,  in  the  year  1776;  and  the  will  of 
Mary  Bowes,  and  her  death;  and  the  will. of 
George  Carpenter,  and  his  death ;  and  the  birth 
of  Mary  Elizabeth  Louisa  Rodney  Carpenter; 
and  her  marriage  with  Francis  Delaval ;  and  the 
several  proceedings  in  the  cause  of  Finch  v. 
Delaval;  and  the  indenture  or  articles  of  the 
28th  of  February,  1 800 ;  and  the  marriage  of  the 
Respondent  Thomas  Bowes,  Earl  of  Strathmore* 
with  Mary  Elizabeth  Louisa  Rodney  Carpenter ; 
and  the  issue  of  such  marriage ;  and  the  death  of 
Mary  Eleanor*. Countess  of  Strathmore;  and  the 
recoveries  suffered  by  John  Bowes,  Earl  of  Strath- 
more, her  eldest  son,  certified  that  he  had  con- 
sidered the  several  wills  of  George  Bowes,  the 
great  grandfather,  and  of  Mary  Bowes,  and  the 
articles  of  settlement  of  the  28th  of  February, 
1800,  together  with  the  several  other  matters 
therein  before  stated,  and  it  appearing  to  him 
that  the  limitations  in  remainder,  in  favour  of  the 
defendant  Thomas  Bowes,  Earl  of  Strathmore. 
contained  in  the  will  of  his  grandfather,  were 
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1890.  barred  by  the  recoveries  suffered  by  his  eldest 
brother,  John,  last  Earl  of  Strathmore,  and  that 
as  far  as  respected  the  limitations  contained  in 
the  will  of  Mary  Bowes,  in  favour  of  the  defend- 
ant Thomas  Bowes,  Earl  of  Strathmore,  the 
event  on  which  he  covenanted  to  make  the  settle- 
ment, and  under  which  the  Appellant  Lady  Mary 
Isabelle  Willis,  or  the  Appellant  John  Walpole 
Willis,  or  the  defendants,  Henry  Disney  Roebuck, 
and  Samuel  Turner,  in  her  right,  claimed  to  have 
a  charge  of  8,000/.,  (that  is  to  say)  "  That  in 
"  case  he  the  defendant  Thomas  Bowes,  Earl  of 
"  Strathmore,  should  become  seized  or  entitled 
"  to  the  estates  devised  by  such  will  of  the  said 
"  Mary  Bowes  for  any  estate  of  inheritance  in 
"  possession  or  otherwise  capable  of  being  settled 
"  or  bound  in  law  or  equity,"  never  took  place; 
and  therefore  it  did  not  appear  to  him  the  said 
Master,  that  either  the  Appellant  Lady  Mary 
Isabelle  Willis,  or  the  Appellant  John  Walpole 
Willis,  or  the  defendants,  Henry  Disney  Roebuck, 
and  Samuel  Turner,  in  her  right,  was  or  were 
entitled,  or  ever  had  been  entitled  to  any  charge 
or  incumbrance  on  the  several  estates,  devised  by 
the  will  of  Mary  Bowes,  or  any  of  them. 

To  this  report,  the  Appellants  and  their  trus- 
tees filed  an  exception,  submitting,  that  according 
to  the  true  construction  and  effect  of  the  pro- 
posals set  forth  in  the  report  of  the  Master,  made 
in  the  cause  of  Finch  v.  Delaval,  and  the  articles 
for  a  settlement,  the  events  upon  which  the  Re- 
spondent Thomas  Bowes,  Earl  of  Strathmore, 
covenanted,  as  therein  mentioned,  took  place,  as  far 
as  respected  the  estates  devised  by  the  will  of  his 
grandmother,  Mary  Bowes,  upon  his  coming  into 
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possession  of  those  estates,  under  the  devises  or      1830. 
limitations  in  the  same  will  contained,  by  and 
upon  the  decease  of  his  elder  brother  George 
Bowes,  without  issue,  on  the  31st  of  December, 
1806. 

The  causes  came  on  to  be  heard  before  the 
Vice  Chancellor,  on  the  18th  of  March,  1829,  for 
further  directions,  and  as  to  the  matter  of  costs 
reserved  by  the  decree  of  the  9th  of  June,  1825f 
and  the  matter  of  the  last  mentioned  exception 
Coming  on  at  the  same  time  to  be  argued,  the 
Court  held  the  exception  to  be  insufficient,  and 
ordered  that  the  same  should  be  overruled,  and 
that  the  Master's  report,  dated  the  22d  of  May, 
1827,  should  be  confirmed,  and  that  the  sum  of  5/. 
deposited  on  setting  down  the  exception,  should 
be  paid  back  to  the  Appellants,  John  Walpole 
Willis,  and  Lady  Mary  Isabelle  his  wife ;  and 
the  Court  declared  that  the  10,457/.  10*.  3d.  re- 
duced 3/.  per  cent,  bank  annuities,  standing  in 
the  name  of  the  Accountant  General  of  the  Court 
in  trust,  in  the  cause  of  Braham  v.  Bowes,  "  The 
"  Marriage  Articles  Account,"  and  the  2,687/* 
14*.  6d.  bank  3/.  per  cent,  annuities,  standing  in 
the  name  of  the  Accountant  General,  in  trust,  in 
the  same  cause,  "  The  Marriage  Articles  Interest 
u  Account,"  were  applicable  to  the  payment  of 
the  arrears  due  to  the  respective  incumbrancers, 
included  in  the  Master's  report  of  the  6th  of  July, 
1821,  according  to  their  respective  priorities,  sub- 
ject to  the  payment  of  the  costs  thereinafter 
directed  to  be  taxed  ;  and  the  costs  of  all  parties 
were  ordered  to  be  raised  and  paid  out  of  the  said 
2,687/.  14s.  6d.  bank  3/.  per  cent,  annuities. 

• 
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1830.  Against  this  decretal  order  the  appeal  was  pre- 

sented. 
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For   the  Appellants. — Mr.    Home  and    Mr. 
Wigram. 

The  language  of  the  covenant  contained  in  the 
settlement  of  the  28th  of  February,  1800,  does 
not  pursue  the  language  of  the  proposal,  which 
it  was  the  object  of  the  settlement  to  carry  into 
effect. 

The  order  of  the  5th  of  February,  1800,  did 
not  authorize  the  Master  to  deviate  from  the  pro- 
posal, except  in  one  particular,  not  material  to 
the  present  inquiry.  The  case  must  first  be  con- 
sidered, as  if  it  rested  upon  the  proposal,  and  as 
if  a  Court  of  Equity  were  now  for  the  first  time 
called  upon  to  execute  such  proposal  by  a  proper 
settlement :  but  the  order  complained  of  is  erro- 
neous, when  the  question  is  considered  upon  the 
effect  of  the  proposal  and  the  settlement  taken 
together. 

Suppose  the  case  to  rest  on  the  proposal  alone, 
and  that  a  Court  of  Equity  was  called  upon  for 
the  first  time,  to  execute  that  proposal  by  a  pro- 
per settlement :  the  order  which  proceeds  upon 
the  ground  that  the  covenant  was  to  take  effect 
only  in  case  Thomas  Bowes  should  become  seised 
of  an  estate  of  inheritance,  is  clearly  erroneous : 
Because,  by  the  proposal,  Thomas  Bowes,  in  ex- 
press terms,  contracts  that  his  life  estate  under 
Mary  Bowes's  will,  shall,  for  some  purpose  or 
other,  be  subject  to  the  trusts  of  his  marriage  set- 
tlement :  and  a  Court  is  not  at  liberty  to  look  out 
of  the  proposal  in  search  of  the  intention  of  the 
parties,  where  the  words  they  have  used,  are 
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capable  of  a  sensible  interpretation.     Now,  if      1830. 
the  limitation  which  relates  to  the  8,000/.  be  rer     y^CZ' 
ferred  to  the  life  estate  to  which  Lord  St  rath  more    ___••_. 
was  entitled  under  Mary  Bowes's  will ;  and  if  the 
other  limitations  contained  in  the  proposal,  be 
referred  to  the  estate  of  inheritance,  to  which 
Lord   Strathmore    was  entitled    under    George 
Bowes's  will ;  the  words  of  the  proposal  will  re- 
ceive a  clear  and  sensible   construction,  giving 
effect  to  every  branch  of  the  proposal,  and  con- 
sistent with  the  declared  intention  of  its  author.  . 

Although  by  the  proposal,  Thomas  Bowes,  now 
Earl  of  Strathmore,  in  express  terms,  contracts 
that  his  life  estate  under  Mary  Bowes's  will, 
shall,  for  some  purpose  or  other,  be  subject  to  the 
trusts  of  his  marriage  settlement :  and  although 
the  words  of  the  proposal  admit  of  a  clear  and 
sensible  construction,  the  effect  of  the  order  of 
the  18th  of  March,  1829,  has  been  to  determine, 
that  Thomas  Bowes,  did  not  contract  that  his  life 
estate  under  Mary  Bowes's  will,  should,  for  any 
purpose,  whatever,  be  subject  to  the  trusts  of  his 
marriage  settlement,  and  in  effect,  to  strike  out  of 
the  proposal  and  settlement,  every  word  which 
relates  to  Lord  Strathmore's  life  estate  under 
Mary  Bowes's  will. 

If  a  Court  were  at  liberty  to  look  out  of  the 
proposal,  in  search  of  the  intention  of  the  parties, 
the  construction  of  the  proposal  would  still  be 
the  same :  for  Lord  Strathmore  did  not,  in  fact, 
under  any  limitation  "  in  his  favour"  contained  in 
the  will  of  his  "  grandmother,"  take  any  estate, 
except  his  life  estate,  over  which,  "  in  twelve 
"  months  next  after  coming  into  possession"  there- 
of, he  would  have  powers  commensurate  with  any 
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1830.  construction  of  the  language  of  the  covenant  he 
proposed  to  enter  into.  The  words  of  the  instru- 
ment, are,  therefore,  the  safest,  as  in  truth  they 
are  the  only  legitimate  guide,  by  which  the  inten- 
tion of  the  parties  are  determined, 

The  construction  which  the  words  of  the  pro- 
posal require,  is  confirmed  by  reference  to  the 
limitations,  to  which  the  estates  comprised  in 
Mary  Bowes's  will  stood  subject  at  the  time  of 
Lord  Strathmore's  marriage,  and  the  state  of  his 
family  at  that  time,  with  reference  to  these  cir- 
cumstances, it  is  not  possible  to  suppose  that 
those  estates  were  proposed  to  be  brought  into 
settlement  for  any  purpose,  other  than  that  which 
the  words  of  the  proposal  express,  namely,  that 
of  charging  Lord  Strathmore's  life  estate  with  a 
provision  for  the  younger  children  of  the  intended 
marriage. 

The  construction  which  the  words  of  the  pro- 
posal require,  is  also  confirmed  by  the  fact,  that 
the  life  estate  to  which  Lord  Strathmore  was  en- 
titled under  Mary  Bowes'  will,  was,  in  truth,  the 
interest  of  the  greatest  value,  if  not  the  only 
valuable  interest  which  he  had  power  to  bring  into 
settlement ;  and  it  is  reasonable  to  suppose  that 
the  friends  of  Miss  Carpenter  would  stipulate, 
and  that  Lord  Strathmore  should  consent,  that 
until  a  moderate  provision  was  secured  for  the 
children  of  the  intended  marriage,  Lord  Strath- 
more's immediate  personal  interests  should  be 
postponed. 

Considering  the  case  as  it  stands  upon  the 
effect  of  the  proposal  and  the  settlement  together, 
the  order  of  the  1 8th  of  March,  J  829,  is  errone- 
ous ;  because  the  language  of  the  covenant  con- 
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tained  in  the  settlement  is  capable  of  that  con-  1830. 
struction  which  the  proposal  requires,  and  there 
is  nothing  in  the  language  of  the  covenant  by 
which  that  construction  is  excluded.  If  the 
rights  of  the  parties  under  the  proposal  are  such 
as  the  Appellants  contend  for,  and  if  the  lan- 
guage of  the  covenant  does  not  confirm  and  secure 
those  rights,  then  inasmuch  as  the  mistake  by 
which  their  just  rights  will  be  defeated  is  the 
mistake  of  the  Court  of  Chancery  and  not  of  the 
parties  to  the  settlement,  the  judgment  of  that 
Court  upon  the  exceptions  to  the  Master's  report 
ought  to  have  been  suspended  until  an  opportu- 
tunity  had  been  afforded  of  rectifying  the  mis- 
take. 


For  the  Respondents,  the  case  was  argued 
upon  the  intent  of  the  parties  appearing  in  the 
proposals  and  settlement.  It  was  also  objected 
that  there  was  a  defect  of  parties  to  the  appeal. 


At  the  conclusion  of  the  argument,  the  Lord 
Chancellor,  in  moving  the  judgment,  said,  that 
the  case  was  not  without  difficulty;  but  that  the 
proposal  was  to  be  construed,  together  with  the 
covenant  which  contained  the  word  "  inheritance," 
and  this  was  inconsistent  with  the  supposition  that 
the  life  estate  of  the  proponent  was  to  be  subject 
to  the  charge:  that  the  conduct  of  the  parties 
indicated  the  intent  of  the  proposals,  by  the  lan- 
guage of  the  covenant,  the  same  master  who  re- 
ceived the  proposals  having  approved  of  the  set- 
tlement. He  therefore  recommended  that  the 
judgment  should  be  affirmed. 


Judgment  affirmed. 
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(court  of  exchequer.) 

John  Denchfield,   Augustus    1 
Lines  and  Molly  Lucas  j     ** 

Philip  Strong,  Clerk      -    -     -     Respondent. 

S.  as  Vicar  of  A.  filed  a  bill  in  equity  stating  a  title  by  endow- 
ment, usage,  or  otherwise,  and  claiming  against  the  occupiers 
of  certaiu  farms  all  tithes,  except  of  corn  and  grain.  The 
Defendants  by  answer  admitted  that  S.  was  Vicar,  but  stated 
that  they  did  not  know  whether  he  was  entitled  by  endowment, 
or  usage,  or  otherwise,  to  all  the  tithes,  except  grain,  or  to 
what  tithes  he  was  entitled,  except  as  after  mentioned,  and 
then  they  set  up  a  modus,  which  they  stated  to  be  payable  in 
respect  of  their  farms,  in  lien  of  all  tithes  belonging  to  the 
vicarage.  No  proof  of  endowment  was  given  on  the  part  of 
the  Vicar,  nor  of  any  perception  of  tithes.  On  the  con- 
trary, it  was  proved  that  no  tithes  had  been  rendered  in  kind 
for  thirty  years  before  the  commencement  of  the  suit ;  but 
that  a  sum  of  37/.  had  been  paid  to  the  Vicar  for  the  tithes  of 
the  farms  occupied  by  the  Defendants.  At  the  hearing  an 
issue  was  directed  to  try  the  validity  of  the  modus. 

This  order  was  affirmed  on  appeal. 


J.N  the  year  1823  the  Respondent  was  inducted 
into  the  vicarage  of  Aston  Abbots,  in  the  county 
of  Buckingham. 

Under  an  act  of  parliament  passed  in  the 
thirty-fifth  year  of  the  reign  of  George  the  Third, 
entitled,  "  An  act  for  dividing  and  enclosing  the 
"  open  and  common  fields,  wastes,  and  other 
"  commonable  lands,  within  the  parish  of  Aston 
u  Abbots,  in  the  county  of  Buckingham,"  certain 
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portions  of  land  were  allotted  to  the  Vicar  in  lieu  1880. 
of  the  glebe  land  belonging  to  the  vicarage,  and  „^£^LD 
of  the  tithes  in  kind  to  which  the  Vicar  had  up  to 
that  time  been  entitled  out  of  the  greater  portion  of 
the  lands  then  enclosed.  This  act  of  parliament 
did  not  extend  to  the  lands  within  the  hamlet  of 
Burston,  which  is  situated  in  the  parish  of  Aston 
Abbots. 

The  Respondent,  in  January,  1826,  exhibited 
his  bill  in  the  Court  of  Exchequer  against  the 
Appellants,  who  were  occupiers  of  lands  within 
the  hamlet  of  Burston  in  the  parish  of  Aston 
Abbots.  In  this  bill  the  Respondent  stated,  that 
as  Vicar  of  Aston  Abbots,  he  was  entitled,  by 
some  ancient  endowment,  usage,  or  otherwise,  to 
all  tithes  whatsoever  (except  only  the  tithes  of 
corn  and  other  grain)  arising,  growing,  renewing, 
and  increasing  within  the  parish  and  the  titheable 
places  thereof :  and  after  stating  that  the  Appel- 
lants were  occupiers  of  lands  in  Burston,  and  had 
grown  various  titheable  articles  on  their  lands, 
the  bill  prayed  that  they  might  be  compelled  by 
the  decree  of  the  Court  to  come  to  an  account 
with  the  Respondent  for  their  tithes. 

To  this  bill  the  Appellants  put  in  their  answer 
in  the  month  of  January,  1827;  by  which  they 
admitted  the  Respondent  to  be  Vicar  of  Aston 
Abbots,  but  stated,  that  they  were  unable  to  set 
forth  whether  he  was  entitled  by  any  ancient  en- 
dowment, usage,  or  otherwise,  to  all  the  tithes 
whatever  (except  the  tithes  of  corn  and  other 
grain)  arising,  growing,  renewing,  and  increasing 
within  the  said  parish  of  Aston  Abbots,  or  the 
titheable  places  thereof,  or  to  what  tithes  in  par- 
ticular he  was  entitled  in  respect  of  the  said  vicar- 
age, except  as  thereinafter  mentioned.    They  ad- 
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which  they  described.  They  likewise  admitted, 
that  they  had  grown  various  titheable  articles 
on  the  said  lands,  and  that  no  allotment  had  been 
made  to  the  Respondent  in  lieu  of  the  tithes  of  any 
of  their  said  lands,  under  an  act  of  parliament 
passed  in  the  thirty-fifth  year  of  George  the  Third, 
for  dividing  and  enclosing  lands  within  the  parish ; 
but  they  stated  that  they  had  not  paid  any  of 
their  tithes  to  the  Respondent,  because  the  sum 
of  £37.  was  payable  yearly  as  a  modus  for  their 
several  farms,  in  satisfaction  of  all  and  singular 
the  tithes  belonging  to  the  said  vicarage. 

To  this  answer  the  Respondent  replied ;  and 
the  cause  being  at  issue,  a  commission  was  issued, 
and  witnesses  were  examined  on  both  sides. 

On  the  8th  of  May,  1828,  the  cause  came  on  to 
be  heard  before  the  Chief  Baron  of  the  Court  of 
Exchequer,  and  was  argued  on  that  day,  and  on 
the  8th  and  10th  of  June  following.  Upon  this 
hearing  the  Appellants  read  the  depositions  of 
several  witnesses,  who  had  all  been  examined  for 
the  purpose  of  proving  that  the  payment  of  £37. 
was  a  good  modus ;  and  the  result  of  their  evi- 
dence shewed  that  this  payment  had  in  fact  been 
made  for  the  last  thirty  years,  and  that  no  tithe 
in  kind  had  been  taken  by  the  Vicar  during  that 
period  in  respect  of  the  lands  of  the  Appellants. 
They  also  produced  a  terrier,  dated  7th  June, 
1810,  for  the  same  purpose. 

The  Respondent  produced  an  office  copy  of  an 
extract  from  the  nona  rolls,  an  office  copy  of  an 
extract  from  the  general  ecclesiastical  survey 
made  in  the  twenty-sixth  year  of  the  reign  of 
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Henry  the  Eighth,  an  office  copy  of  the  minister's  '830. 
accounts  of  the  possessions  of  the  Abbey  of  St. 
Albans,  in  the  thirty-third  year  of  the  reign  of 
Henry  the  Eighth,  a  memorandum  found  at  the 
beginning  of  a  parish  register  of  Aston  Abbots, 
containing  entries  of  baptisms,  marriages,  and 
burials,  from  the  year  1559  to  the  year  1678  ;  and 
another  parish  book,  of  a  similar  nature,  bought 
by  the  parish  in  the  year  1694,  into  which  it 
appeared  that  the  memorandum  found  at  the 
beginning  of  the  former  register  had  been  copied 
in  May,  1703,  by  the  then  Vicar  and  church- 
wardens of  the  parish.  No  endowment  of  the 
vicarage  was  produced  on  the  part  of  the  Re- 
spondent, nor  any  specific  evidence  of  the  per- 
ception of  any  tithes  in  particular. 

On  the  18th  of  November,  1828,  a  decree  was 
pronounced  by  the  Chief  Baron  of  the  Court  of 
Exchequer,  whereby  it  was  ordered,  that  a  trial 
at  law  should  be  had  upon  the  following  issue,  to 
wit :  Whether  from  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary,  there  hath  been 
payable  and  paid,  and  of  right  ought  to  be  paid, 
in  each  and  every  year,  by  the  occupiers  of  the 
farms  and  lands  of  the  said  Defendants  for  the 
time  being,  situate  in  the  hamlet  of  Burston,  in 
the  parish  of  Aston  Abbots,  in  the  county  of 
Bucks,  in  the  pleadings  of  this  cause  mentioned, 
to  the  Vicar  of  Aston  Abbots  for  the  time  being, 
by  equal  half-yearly  payments,  at  Lady-day  and 
Michaelmas-day  in  every  year,  or  as  soon  after  as 
demanded,  the  yearly  sum  of  £37.,  as  a  modus  or 
immemorial  customary  payment,  for  and  in  lieu 
and  full  satisfaction  of  all  and  singular  the  tithes 
belonging  to  the  said  vicarage  of  the  said 
parish,  yearly  arising,  growing,  renewing,  and 
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1830.  increasing  in  and  upon  the  said  farms  and  lands ; 
which  issue  is  to  be  tried  in  a  feigned  action,  to  be 
for  that  purpose  brought  in  the  office  of  Pleas  of 
this  Court,  wherein  the  said  John  Denchfield, 
Augustus  Lines,  and  Molly  Lucas,  the  Defendants 
in  equity,  are  to  be  Plaintiffs  at  law ;  and  the 
said  Philip  Strong,  clerk,  the  Plaintiff  in  equity, 
is  to  be  the  Defendant  at  law ;  with  other  direc- 
tions as  to  the  time  and  place  for  the  trial  of  the 
said  action :  and  the  consideration  of  costs,  and 
all  further  directions,  were  reserved  till  after  the 
trial  of  the  said  issue. 
From  this  decree  the  appeal  was  presented. 


For  the  Appellants — The  Solicitor  General  and 
Mr.  Boteler. 

The  Vicar  in  this  case  having  set  up  a  title  to 
all  but  two  species  of  tithes,  he  must  shew  to 
what  tithe  he  is  entitled:  he  must  shew  a  title  by 
endowment  or  prescription,  and  of  this  there 
must  be  proof,  or  an  admission  by  the  Defendant. 

It  has  been  argued  that  the  plea  of  a  modus  is 
an  admission  of  the  title  to  the  tithe  covered  by 
the  modus.  Suppose  no  modus  had  been  set  up, 
the  bill  must  have  been  dismissed,  unless  the  right 
had  been  shewn  by  the  Plaintiff.  If  the  modus 
is  imperfectly  pleaded  it  may  fail,  but  how  can  it 
shew  what  are  the  tithes  to  which  the  Vicar  is 
entitled.  The  Defendant  by  his  answer  says,  he 
cannot  set  forth  to  what  tithes  the  Plaintiff  is 
entitled :  no  inference  can  be  drawn  from  the 
plea  of  a  modus.  The  Plaintiff  not  having  shewn  a 
title  to  any  thing,  the  bill  ought  to  have  been  dis- 
missed. At  all  events  the  issue  is  wrong:.  If  the 
verdict  should  be  against  the  Appellant,  it  will 
be  necessary  to  go  to  a  new  trial  to  ascertain  what 
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are  the  tithes  to  which  the  Vicar  is  entitled.    This      1830. 
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either  one  issue  to  try  the  whole  question,  or  one 
absolutely  and  another  conditionally.  If  the  issue 
had  been  whether  the  Vicar  was  entitled  or  not, 
it  would  have  tried  the  whole  question  as  in  the 
case  of  an  issue  devisavit  val  non.  If  the  Defend- 
ant sets  up  a  modus,  and  the  Plaintiff  has  proved 
a  title,  and  the  modus  fails,  there  must  be  a  de- 
cree :  but  if  the  Plaintiff  shews  a  modus,  he 
cannot  have  a  decree.  The  case  set  up  by  the 
Plaintiff  (Respondent)  shews  a  modus  of  6/.  13s.  8d. 
The  effect  of  this  in  point  of  law  is  that  he  can- 
not have  a  decree.*  The  direction  of  an  issue  as 
to  the  existence  of  a  modus  is  to  admit  tithes  to 
be  due,  which  is  denied  by  the  Defendant.  Such 
an  issue  excludes  the  trial  of  the  first  point. 
Whenever  it  appears  that  there  is  a  modus,  whe- 
ther by  the  shewing  of  the  Plaintiff  or  incidentally, 
the  Plaintiff  cannot  have  a  decree.  Ekins  v. 
Dormer. -\  Scott  v.  Fenmng.  J  The  Court  cannot 
in  the  face  of  evidence  give  to  the  Plaintiff  a  decree 
for  tithe  in  kind.  A  Court  of  Equity  cannot  di- 
rect an  issue  to  try  a  ground  for  directing  another 
issue.  The  object  of  a  Court  of  Equity  is  at 
the  earliest  period  to  decide  all  questions  between 
the  parties.  If  an  issue  is  to  be  directed,  it 
should  be  a  general  issue,  whether  the  Vicar  is 
entitled;  or  two  issues,  1st — whether  he  is  en- 
titled ;  2d  —  to  what  tithes.  The  Defendant 
might  have  been  bound  by  the  modus  so  set  up, 
if  the  Plaintiff  had  not  set  up  another  modus. 


•  Carl  r.  Ball,  l  Ves.        f  3  Alk.  534.        J  Gwill.  1250. 
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1890.  For  the  Respondent — Mr.  Pemberton  and  Mr. 

Thomson. 

Where  a  suit  is  instituted  by  a  Vicar,  claiming 
certain  specified  tithes,  it  is  incumbent  on  a  De- 
fendant, who  rests  his  defence  on  the  existence  of 
an  alleged  modus,  to  point  out  distinctly  in 
respect  of  what  particular  tithe  such  alleged 
modus  is  payable ;  nor  can  he  in  any  case  be 
permitted  to  derive  an  advantage  from  the  inac- 
curacy or  insufficiency  of  his  own  pleading.  If, 
therefore,  the  decree  pronounced  at  the  hearing  of 
the  suit,  direct  an  issue  for  the  purpose  of  trying 
at  law  the  validity  of  the  modus  set  up  by  the 
Defendant's  answer,  according  to  the  terms  in 
which  it  is  there  stated,  it  is  not  open  to  the 
Defendant  to  object  to  that  decree  on  the  ground 
that  it  is  impracticable  to  try  the  validity  of  the 
modus  by  reason  of  the  uncertainty  of  the  terms 
which  he  has  himself  used  to  describe  it,  even 
though  such  objection  actually  exist.  And  on 
the  same  principle,  if  the  modus  is  stated  to  be 
payable  in  lieu  of  the  tithes  due  to  the  Vicar,  it 
is  an  admission,  in  the  absence  of  any  other  de- 
fence, that  but  for  the  existence  of  the  modus  in 
question,  the  Vicar  would  be  entitled  to  the  tithes 
claimed  by  him. 

Independently  of  the  evidence  of  his  title  af- 
forded by  the  admission  of  the  Appellants  them* 
selves,  the  Respondent  has  in  the  present  case 
a  strong  primd  facie  title  to  the  tithes  of  Burston 
hamlet,  founded  on  his  receipt  either  of  tithes  in 
kind,  or  of  some  satisfaction  in  lieu  of  them,  out 
of  the  other  lands  in  the  parish  of  Aston  Abbots ; 
and  the  Appellants  have  neither  ventured  to 
assert  that  their  lands  in  Burston  are  altogether 
exempt  from  the  payment  of  tithes  to  the  Res- 
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pondent,  nor  have  they  attempted  to  shew  that      1880* 
any  satisfaction  whatever  is  in  any  way  made  in  re- 
spect  of  such  tithes. 

If  the  decree  were  to  be  varied  in  the  mode 
proposed  by  the  Appellants,  and  the  bill  dis- 
missed, it  would  amount  to  a  declaration  by  the 
Supreme  Court  of  Judicature,  that  the  Appel- 
lants were  entitled  to  hold  their  lands  discharged 
from  the  payment  of  any  vicarial  tithes,  in  the 
face  of  an  express  admission  to  the  contrary  in 
their  own  answer ;  and  the  same  objection  ap- 
plies with  equal  force  to  the  proposed  variation 
of  the  decree,  by  directing  an  issue  to  try  whether 
the  Respondent,  as  Vicar,  is  entitled  to  any,  and 
what  tithe. 

The  cases  of  Lewis  v.  Young,*  Stokes  v.  Jervisfi 
and  Blake  v.  Veysie9%  were  cited. 


In  the  course  of  the  argument,  the  Lord  Chan- 
cellor said : — 

The  issue  is  directed  to  try  the  allegation  of 
a  fact  made  by  the  answer.  The  Defendant 
alleges  a  modus :  the  issue  is  to  try  the  modus  in 
the  very  terms  in  which  it  is  alleged.  If  the  ver- 
dict is  one  way,  the  whole  matter  is  disposed  of. 
If  it  should  be  necessary  to  try  a  second  issue, 
that  is  the  consequence  of  a  defect  in  the  plead- 
ing of  the  Defendant.  But  the  Chief  Baron 
doubted  whether  it  would  be  necessary  to  direct 
another  issue. 

In  the  notes  of  what  passed  in  the  Court 
below,    is  a  passage  which  is  omitted  in  the 


*  13  Pri.  394, 1  McL.  and  Y.  11.        f  1  Y.  and  J.  436. 
X  MSS.  D.  P.  1814, 15,  and  3  Dom.  189. 
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1?^?\  printed  report;  but  it  is  material.  The  Chief 
Baron  says,  he  should  direct  the  issue  tendered 
by  the  answer,  unless  it  was  settled  by  agree- 
ment in  some  other  way.  What  he  says  in  ano- 
ther place  is  worthy  of  attention :  admitting  that 
a  Vicar  can  claim  by  the  production  of  an  endow- 
ment only,  or  by  some  usage  from  which  an 
endowment  is  to  be  presumed,  he  goes  on  to 
observe,  that  the  usage  commonly  employed  to 
raise  this  presumption  is  an  actual  perception  of 
the  tithes ;  but  that  it  would  follow  from  the  same 
principle  that  where  the  circumstances  do  not 
afford  this  ground  for  the  presumption,  others 
may  be  resorted  to,  if  in  good  sense  such  other 
circumstances  may  warrant  the  presumption.  He 
then  adds,  "If  it  were  necessary  for  me  at  this 
"  moment,  to  point  out  what  those  circumstances 
"  are  in  this  case,  and  what  tithes  I  should  have 
44  presumed  the  endowment  to  have  conferred  on 
"  the  Vicar,  I  think  I  should  be  able  to  do  so 
"  without  hesitation."  He  does  not  seem  to 
think  that  nothing  is  made  out  by  the  Vicar,  but 
that  the  occupier  should  make  out  his  defence. 


At  the  conclusion  of  the  argument  in  moving 
the  judgment,  the  Lord  Chancellor  observed,  that 
it  was  to  be  taken,  that  in  substance  by  the  an- 
swer the  Defendants  set  up  a  modus  covering  the 
tithes  claimed  by  the  Plaintiff's  bill,  although  the 
expression  of  the  answer  was  not  precisely  so ; 
that  if  the  Defendant's  answer  did  not  sufficiently 
shew  what  their  modus  covered,  it  was  their  own 
fault :  that  the  issue  was  properly  directed  in  the 
words  of  the  answer. 


Judgment  affirmed. 
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IRELAND.  I8S0- 
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COURT  OF  CHANCERY.)  v. 

.  KTILLSOW. 

Jane  Carmichael,  W.  Bourne, 
and  E.  his  Wife;  G.  Gibbs,  and  J. 
his  Wife;  Hugh  Carmichael, 
and  J.  Carmichael,  Executors,  }  Appellants. 
&c. ;  Z.  Carmichael,  said  Hugh 
Carmichael,  and  James  Car- 
michael, 

Thomas  Willson      -  -  Respondent. 

Et  e  Contra. 

W.  a  solicitor  having  been  appointed  and  acting  as  an  executor 
in  the  administration  of  the  affairs  of  the  estate,  brought  and 
defended  many  suits,  in  which  he  employed  himself  as  the 
Attorney.  Upon  a  bill  filed  by  the  residuary  legatees  against 
the  executor,  it  was  referred  to  the  Master,  to  inquire  whether 
any  money  due  to  the  estate  had  been  lost  by  the  negligence 
of  W* ;  and  whether  the  suits  had  been  properly  commenced, 
prosecuted,  and  defended ;  and  that  he  should  tax  the  costs 
for  business  done  by  W.,  as  attorney  in  those  suits,  without 
prejudice  to  the  question  whether  W.,  being  an  executor, 
was  as  an  attorney  to  be  allowed  such  costs,  except  so  far  as 
he  had  disbursed  money.  Upon  this  decree  the  Master  re- 
ported, that  some  of  the  suits  had  been  properly  com- 
menced, but  negligently  conducted,  so  that  the  recovery  of 
the  property  in  question  in  those  suits  had  been  probably 
endangered,  and  he  made  no  allowance  of  costs  to  the  executor, 
but  submitted  to  the  Court  whether  the  claim  for  costs  should 
not  be  suspended  until  the  debts  should  be  recovered,  &c. 
Exceptions  taken  to  this  part  of  the  report  were  by  the  de- 
cree, on  farther  directions,  over-ruled,  and  on  appeal  this  part 
of  the  decree  was  affirmed. 

By  the  decree  upon  further  directions,  it  was  also  ordered  that 
interest  should  be  charged  upon  all  balances  in  the  hands  of 
the  executor,  at  the  end  of  every  year,  and  that  interest  should 
be  charged  against  the  residuary  legatees  upon  all  advances 
made  to  them  by  the  executor  from  the  time  of  the  advances. 
Upon  appeal,  this  order  was  varied,  by  declaring  that  the 
VOL.  IV.  L 
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1830.  Master  should  be  directed,  in  taking  the  accounts,  to  make  a 

rest  and  state  the  balance  at  the  end   of  each  year,  and  to 
charge  the  executor  with  interest  on  such  balance,  and  to 
wiLLsoN.  apply  such  interest,  as  might  be  so  found  due  from  bim  in  each 

year,  in  the  first  place  towards  his  future  payments,  before 
any  application  should  be  made  of  the  balance  of  principal 
money  in  his  hands. 
Whether  an  executor  being  a  solicitor,  and  acting  as  such  in 
the  administration  of  the  estate,  by  bringing  or  defending 
suits  or  otherwise,  is  entitled  to  an  allowance  for  costs,  in  re- 
spect of  his  professional  labour,  beyond  costs  out  of  pocket, 
and  if  so  whether  as  between  solicitor  and  client,— Qu&re. 


ANDREW  CARJVIICHAEk  by  his  will,  bear- 
ing  date  the  24th  day  of  April,  J  794,  gave,  de- 
vised and  bequeathed,  the  sum  of  five  shillings  to 
Elizabeth  Crofton,  otherwise  Carmichael;  and 
all  the  residue  of  his  property  he  devised  and  be- 
queathed, equally  to  be  divided,  share  and  share 
alike,  among  his  widow  and  children;  be  ap- 
pointed the  Respondent,  who  had  married  his 
daughter  Margaret,  sole  executor.  The  testator 
died,  on  the  4th  of  May,  1 794,  without  altering  or 
revoking  his  will. 

The  testator  was  a  practising  attorney,  and 
clerk  of  the  crown  and  peace  for  various  counties 
in  Ireland,  and  almost  the  whole  of  his  assets, 
consisted  of  bonds,  mortgages  and  judgment 
debts ;  money  having  been  lent  out  by  the  tes- 
tator on  those  securities  to  one  hundred  and  fifty 
persons.  The  Respondent,  who  served  his  time  as 
clerk  to  the  testator,  and  was  in  his  employment 
conducting  his  business  at  the  time  of  his  death, 
prosecuted,  in  his  character  of  executor  and  as 
attorney,  sixty  suits  at  law  and  fifteen  suits  in 
equity,  for  the  recovery  of  the  mortgage  and 
judgment  debts  due  to  the  testator.   He  also  de- 
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fended  eleven  suits  in  equity  and  three  suits  at      1830. 
law,  commenced  against  him  as  executor. 

The  Appellants,  who  were  legatees  and  repre-  mj; 
sentatives  of  legatees,  on  the  17th  of  October, 
1812,  filed  their  bill  in  the  Count  of  Chancery 
against  the  Respondent,  charging  mismanage- 
ment and  misapplication  of  the  assets ;  and 
praying  an  account  of  the  personal  estate  and 
effects  of  the  testator  received  by  the  Respon- 
dent, or  which  without  his  wilful  default  might 
have  been  received ;  and  that  in  taking  the  ac- 
counts, yearly  rests  should  be  made  and  interest 
charged  on  the  balances ;  and  that  the  Respon- 
dent might  be  ordered  to  tax  his  costs  against 
the  estate  of  the  testator,  in  presence  of  Plain* 
tiff's  solicitor,  and  be  allowed  only  such  costs  as 
were  necessarily  and  properly  incurred,  and  for 
the  benefit  of  the  testator's  estate ;  and  that  the 
usual  accounts  might  be  taken. 

The  Respondent  filed  his  answer  to  the  bill,  on 
the  5th  of  May,  1813,  with  schedules,  giving  an 
account  of  the  receipt  and  expenditure  of  the 
assets  which  had  come  to  his  hands. 

The  cause  was  heard  on  the  14th  of  April,  1818, 
when  it  was  decreed,  that  so  much  of  the  Appel- 
lant's bill  as  related  to  the  offices  in  the  pleadings 
mentioned  should  stand  dismissed  with  costs,  and 
it  was  thereby  referred  to  the  Master,  to  take  an 
account  of  the  personal  estate  and  effects  of  the 
testator,  and  of  what  the  same  consisted,  when 
and  by  whom  received,  and  how  applied  and 
disposed  of,  and  particularly  of  sue  hparts  thereof 
as  came  to  the  hands  of  Respondent,  or  which 
but  for  his  wilful  default  might  have  been  re- 
ceived by  him :    to   make  yearly  rests  of  the 
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1890.      balances  in  the  bands  of  the  Respondent,  and  to 
compute  interest  on  the  balance  from  the  end  of 
£qftM      each  year,  without  prejudice  to  the  question,  in 
what  manner  the  Respondent  should  be  charged 
in  respect  thereof,  and  that  the  Master  should 
also  take  the  account  without  making  rests  or 
computing  interest,  and  that  the  Master  should 
also  take  an  account  of  the  debts,  legacies,  and 
funeral  expenses  of  the  testator,  and  should  en- 
quire and  report  whether  any  and  what  sums  of 
money  due  to  the  estate  of  the  testator,  were 
lost  by  the  default  or  negligence  of  the  Respond- 
ent, and  whether  any  and  which  of  the  suits  in 
the  pleadings  mentioned  were  necessarily  and 
properly  instituted,  carried  on,  or  defended,  and 
for  the  benefit  of  the  estate,  and  whether  the 
same  were  so  instituted,  or  defended,  with  the 
knowledge  and    approbation  of  the  Appellants 
or  any  of  them,   and  that  the  Master   should 
tax   and  compute  the  amount  of  the  Respon- 
dent's several  bills  of  costs  for  business  done 
by  him  as  attorney  in  the  several  causes  in  the 
bill  mentioned,  without  prejudice  to  the  question 
whether  the  Respondent  being  an  executor,  was, 
as  an  attorney,  to  be  allowed  such  costs  except 
so  far  as  he  had  paid  and  disbursed  money  on  ac- 
count of  such  costs. 

The  Master  by  his  report,  made  in  pursuance 
of  the  decree,  bearing  date  the  9th  of  June,  1 825, 
stated  the  substance  and  effect  of  the  will :  the 
death  of  the  testator,  leaving  seven  children,  and 
the  appointment  and  grant  of  probate  to  the  Res- 
pondent as  executor :  and  that  the  testator  was, 
at  the  time  of  his  death,  possessed  of  personal 
property,  consisting  of  debentures  of  Commissioners 
of  wide  streets,  Government  three  and  a  half  de- 
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bentures,  cash  debts  due  to  him  upon  mortgages      1830. 
and  judgments,   bonds,   bills,  notes,  and  book  J^^^ 
accounts,  and  an  interest  in  a  dwelling-house,     WII^OK 
and  premises,  in   Bride  Street,  in  the  city  of 
Dublin,  amounting  in  the  whole  to  the  sum  of 
30,078/.  18s.  10d.,  besides  other  property. 

The  Master  further  reported  that  of  this  property 
the  Respondent  received,  at  various  times  from 
the  4th  of  May,  1794,  to  the  5th  of  December, 
1824,  several  sums  of  money,  amounting  in  all 
to  the  sum  of  37,045/.  7s.  3£d.  That  the  Res* 
pondent  had  laid  out  and  expended  at  different 
times  in  payment  of  the  debts  and  funeral  expences, 
and  proving  the  will,  a  sum  of  1 ,906/.  2s.  10£d. 
and  that  he  also  expended  in  prosecuting  and  de- 
fending the  several  suits  at  law  and  in  equity, 
touching  the  assets  of  the  testator,  several  sums 
of  money,  amounting  in  all,  as  costs  out  of  pocket 
in  prosecuting  and  defending  the  same,  to  a  sum 
of  1,102/.  3s.  3§d.,  making  with  the  sum  of 
1,906/.  2s.  10£d.,  in  all  a  sum  of  3,008/.  6s.  0£d. 
paid  and  disbursed,  and  for  which  he  was  entitled 
to  credit  out  of  the  assets  of  the  testator,  leaving 
a  balance  of  34,037/.  Is.  0£d.  principal  money, 
distributable  among  the  residuary  legatees,  and 
that  the  costs  of  the  suits  so  prosecuted  and  de- 
fended, as  taxed  between  solicitor  and  client, 
amounted  to  a  further  sum  of  773/.  5s.  lfd., 
which  further  sum,  in  the  event  of  the  Lord 
Chancellor's  deciding  that  the  Respondent  was, 
under  the  circumstances  of  this,  case,  entitled  to 
credit  for  the  same,  was  to  be  deducted  also  from 
the  sum  of  37,045/.  7s.  3£d.,  leaving,  in  that  case, 
a  principal  sum  of  33,263/.  15s.  10^d.  only,  dis- 
tributable among  the  residuary  legatees,  and  that, 
pursuant  to  the  directions  in  the  decree  con- 
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1830.  tained,  he  had  exafnined  tad  investigated  sixty* 
four  several  .bills  of  costs  furnished  and  claimed 
*'*•»  by  the  Respondents  as  the  costs  incurred  by  him 
in  prosecuting  and  defending  several  suits  at  law 
and  in  equity,  touching  and  concerning  the  assets 
of  the  testator,  four  of  which  the  Master  thought 
were  in  causes  Unnecessarily  commenced,  two 
of  the  causes  were  unconnected  with  the  assets, 
and  fourteen  in  causes,  which,  though  necessarily 
and  properly  instituted,  were  negligently  and 
improperly  carried  on  or  defended ;  and  there* 
fore,  he  had  disallowed  the  Respondent  credit 
for  the  several  bills  of  costs  claimed  by  him  for 
suits  so  improperly  instituted  or  negligently  Con- 
ducted. 

The  Master  by  his  report  then  stated,  that  the 
suit  instituted  by  the  Respondent  Thomas  Wilson, 
as  executor  of  Andrew  Carmichftel,  against  James 
Robinson,  to  foreclose  a  mortgage,  was  unneces- 
sarily and  unadvisedly  commenced  without  the 
knowledge  of  the  parties  interested  in  the  assets 
of  the  testator,  and  that  the  costs  of  that  suit 
should  not  therefore  be  allowed  to  the  Respon* 
dent  as  against  the  assets*  ahd  that  he  therefore 
disallowed  the  same :  and  he  further  reported, 
that  the  suit  instituted  by  the  Respondent  against 
Lord  Meath  had  been  unnecessarily  and  unad- 
visedly instituted,  without  a  due  regard  to  the 
advantage  of  the  estate  of  the  testator,  and  there- 
fore, he  disallowed  the  Respondeat  credit  for  the 
costs  of  the  same. 

The  Master  further  imported,  that  the  several 
suits  instituted  by  the  Respondent  as  executor  of 
Andrew  Carmichael,  against  Lawrence  Geoghe- 
gan,  against  Deborah  and  Thomas  Lowndes, 
against  Arthur  Nicholl,  and  against  Martin  Arm- 
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strong  and  others,  were  properly  instituted  and      18so* 
commenced  by  him  as  executor,  but  th^t  those    IM^£lj£L 
causes  were  not  conducted  with  due  diligence  or     WU,^0K 
due  regard  to  the  interest  of  the  estate,  or  the  pe- 
culiar circumstances  of  the  properties  on  which  the 
debts  due  in  those  cases  were  secured,  and  that 
by  such  delay  and  default  ip  prosecuting  those 
causes,  the  recovery  of  the  debts  due  in  all  of 
them  had  been  unnecessarily  delayed,  and  in 
some  of  them,  probably  endangered  ;  apd  tbat  he 
had  therefore,  disallowed  the  Respondent  credit 
for  the  costs  of  the  same,  and  submitted  whether 
the  claim  of  the  Respondent  for  the  costs  of  those 
suits  should  not  far  the  present  be  postponed,  till  the 
debts  due  in  those  causes  should  be  respectively 
recovered,  and  the  Respondent  be  enabled  to  re- 
cover the  costs,  as  between  party  and  p^rty, 
out  of  the  estates,  with  liberty  to  claim  against 
the  assets  for  such  bill  of  costs  as  between  soli- 
citor and  client,  when  duly  taxed,  as  might  then 
eventually  and  fairly  be  due  to  \tim. 

Then  the  Master  by  his  report  stated,  that 
two  causes  of  Wilson  against  Wilson,  and  the  con- 
trary, were  causes  unconnected  with  the  assets 
of  the  testator,  and  that  he  therefore  disallowed 
any  costs  claimed  by  the  Respondent  as  expended 
in  those  causes,  except  the  costs  of  proving  the 
charge  of  the  executor  under  the  decree  made  in 
these  causes  up  to  Easter  term,  1816. 

The  Master  further  reported,  that  he  had  pur- 
suant the  decree,  made  yearly  rests  in  taking  the 
account,  and  had  calculated  interest  on  the 
balance  distributable  among  the  residuary  le- 
gatees from  year  to  year,  and  found  that  such 
interest  amounted  to  a  sum  of  31,344/.  18s.  3d., 
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1830.^  the  particulars  of  which  yearly  balance,  an  din- 
terest  thereon,  was  set  out  in  the  third  schedule 
to  the  report. 

But  the  Master  found  by  his  report,  that  al- 
though these  sums  were  distributable  among  the 
residuary  legatees  of  the  testator,  that  in  fact 
such  balances  did  not  remain  in  the  hands  of 
the  Respondent  at  the  end  of  each  year,  he 
having  made  several  payments  to  the  legatees 
out  of  such  apparent  balances,  on  account  of  the 
respective  shares  of  the  residue  of  the  testator's 
property,  by  which  the  balances  in  his  hands 
would  be  considerably  diminished,  if  not,  on 
some  occasions  entirely  extinguished. 

The  Respondent,  on  the  20th  of  June,  1825, 
filed  the  following  exceptions  to  the  report. 
1st  exception, — That  the  Master  had  reported 
that  Geoghegan's  action  was  not  conducted  with 
due  diligence ;  whereas  no  evidence  was  laid  be- 
fore him  to  warrant  the  disallowance  of  the  taxed 
costs  in  this  and  a  cross  cause,  -amounting  to 
498/.  6s.  6d.  2d  exception, — That  the  said  Mas- 
ter had  reported  that  the  suit  instituted  against 
Nicholl  and  others,  was  not  conducted  with  due 
diligence,  there  being  no  Evidence  before  him  to 
warrant  such  conclusion,  and  that  the  costs, 
amounting  to  1 13/.  0s.  6d.  ought  to  have  been 
allowed  to  the  Respondent.  3d  exception, — That 
the  Master  had  reported  that  the  suit  instituted 
again  stArrastrong,  was  not  conducted  with  due 
diligence,  no  evidence  having  been  laid  before  him 
to  warrant  such  conclusion,  and  that  the  costs, 
amounting  to  482/.  9s.  3d.  ought  to  have  been 
allowed  to  the  Respondent.  4th  exception, — 
That  the  Master  had  reported  that  the  suit  insti- 
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tuted  against  Lowndes  was  not  conducted  with       1830 
due  diligence,  no  evidence  having  been  laid  before     ^^vw 
him  to  warrant  such  conclusion,  and  that  the         *• 
costs  amounting  to  368/.  8s.  6d.  ought  to  nave 
been  allowed,  the  Appellants  having  taken  an 
annuity  deed  to  secure  such  costs  and  the  debt. 
5th  exception, — That  the  Master  had  reported  that 
the  suit  instituted  against  Robinson,  was  without 
the  knowledge  of  the  parties,  there  being  no  evi- 
dence to  warrant  such  conclusion,  and  that  the 
costs,   amounting  to   J  60/.  15s.  l£d.  ought  to 
have  been  allowed  to  the  Repondent.    6th  excep- 
tion,— That  the  Master  had  reported  that  the  suit 
instituted  against  the  Earl  of  Meath  was  unad- 
visedly instituted,  there  being  no  evidence  to 
warrant  such  conclusion ;  but  it  appeared  in  evi- 
dence, that  the  suit  was  instituted  under  the  ad- 
vice of  counsel,  and  that  the  Master  ought  to 
have  allowed  the  Respondent  credit  for  the  costs. 
7th  exception, — That  the  Master  by  his  report 
and  3d  schedule,   had  only  given  Respondent 
credit  for  the  costs  out  of  pocket  in  each  year, 
whereas  he  ought  to  have  given  the  Respondent 
credit  for  the  taxed  costs,  as  between  solicitor 
and  client.    Sth  exception, — That  the  Master  had 
omitted  to  give  the  Respondent  credit  for  the  costs 
necessarily  disbursed  in  the  actions  against  Geo- 
ghegan,  et  e  contra,  against  Nicholl  and  others, 
against  Armstrong  and  others,  against  Lowndes, 
against  Robinson  and  others,  and  against  Lord 
Meath;  no  evidence  being  before  him  to  support 
such  decision,  nor  was  he  warranted  by  the  de- 
cree to  disallow  the  same.    0th  exception, — That 
the  Master  did  not,  by  his  report  and  schedules, 
give  Respondent  credit  for  the  different  sums  of 
money  paid  to  the  Appellants  on  account  of  their 
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1880*      legacies,  whereby  he  calculated  interest  on  ficti- 

cA&juciiABL   t*ous  balances,  amounting  to  25,600/,  2s,  9d.; 

*•         whereas  he  ought  have  given  the  Respondent 

credit,  year  by  year,  for  such  payments  and  his 

taxed  costs  and  expences  in  every  year  during 

the  period. 

The  cause  was  heard  on  the  report,  exceptions 
and  merits,  on  the  13th  and  14th  of  July,  1825, 
when  the  first,  second,  and  third  exceptions 
(which  are  made  the  subject  of  the  Respondent's 
cross  appeal)  were  overruled,  and  on  the  14th  of 
July,  the  fourth,  fifth,  and  sixth  exceptions  were 
allowed.    The  other  exceptions  stood  over. 

The  report  having  been  rectified  according  to 
the  order  on  the  fourth,  fifth  and  sixth  exceptions, 
the  Appellants  set  the  cause  down  to  be  heard 
on  the  original  and  rectified  report,  the  excep- 
tions which  stood  over,  upon  the  merits,  and  for 
further  directions.  It  was  heard  on  the  6th  of 
December,  1825,  when  the  seventh  and  eighth 
exceptions  (which  are  also  made  the  subject  of  the 
Respondent's  cross  appeal),  were  overruled,  and 
on  hearing  the  ninth  exception,  the  following 
order  was  made. 

"  That  the  matter  should  go  back  to  the  Master, 
"  and  that  he  should  make  a  rest  at  the  end  of  the 
"  first  year  after  the  testator's  death,  and  ascertain 
"  the  sum  actually  in  the  Respondent's  hands  at  the 
"  end  of  that  year,  after  all  just  allowances,  and 
"  also  ascertain  how  much  of  that  sum,  if  any, 
"  was  distributable  among  the  residuary  legatees, 
"  having  regard  to  the  disbursements  to  be  pro* 
"  vided  for  in  the  ensuing  year,  and  that  he 
"  should  thus  ascertain  the  shares  of  each  of  the 
"  residuary  legatees  at  the  end  of  the  year;  and  that 
"  he  should  also  report  the  payments  made  to  or 
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"  on  account  of  each  of  the  residuary  legatees  in      1830. 

"  that  year,  and  strike  a  balance  on  foot  of  the 

"  account  of  each  of  the  residuary  legatees  at  the 

"  end  of  that  year  ;  and  in  like  manner  that  the 

"  Master  should  take  the  same  accounts  and 

"  make  rests  at  the  end  of  each  year,  to  the  date 

"  of  his  report,  such  several  accounts  to  be  with- 

"  out  interest,  but  reserving  to  the  Court  the 

"  consideration  of  the  question,  whether  interest 

"  should  be  thereafter  charged  upon  any  of  the 

"  accounts ;    and  all   further    directions   were 

"  reserved." 

In  pursuance  of  this  decretal  order,  the  Master 
by  his  report,  on  the  24th  of  February,  1826, 
stated  the  accounts  according  to  the  direction 
of  the  report;  setting  forth  in  the  1st  schedule 
to  the  report  the  balances  in  the  executor's  hands, 
year  by  year,  after  such  allowances,  as  directed 
by  the  decree:  and  in  the  second  schedule,  the  se- 
parate accounts  of  each  legatee,  shewing  the  re- 
ceipts and  disbursements,  and  the  balances  for 
and  against  the  Respondent  at  the  end  of  each 
yean 

The  Master  also  stated  in  his  report  the  amount 
of  sums  paid  by  the  Respondent  to  each  of  the 
legatees ;  whereby  it  appeared,  if  the  Court  should 
be  of  opinion  that  the  accounts  had  been  taken 
upon  a  just  principle,  that  some  of  the  legatees 
were  entitled  to  balances  on  the  account,  but 
that  the  Appellants  W.  Brown,  6.  Gibbs, 
Z.  Carmichael*  H.  Carmichael,  and  J.  Car- 
michael,  had  all  been  over-paid  by  the  several 
sums  stated  in  the  account.  But  in  making  up 
such  accounts,  the  Master  stated  that  he  had  not 
charged  any  interest,  being  directed  by  the  de- 
cree not  to  do  so,  but  had  deducted  the  whole  of 
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1830*  the  Respondent's  disbursements  and  allowances 
to  him,  and  payments  to  the  legatees,  whether 
infants  or  adults,  or  whether  paid  recently  after 
the  testator's  death  or  otherwise,  out  of  the  prin- 
cipal of  the  assets,  and  of  their  respective  shares 
thereof,  wherewith  the  Respondent  was  charge- 
able, and  therefore,  he  thought  it  right  to  explain 
to  the  Court  that  it  was  only  in  the  event  of  a 
decision  that  the  Respondent  should  not  be 
charged  with  interest,  that  he  (the  Master,) 
intended  to  represent  such  accounts,  and  the  ba- 
lances thereby  struck  as  true  and  binding  accounts 
between  the  legatees  and  the  Respondent,  espe- 
cially the  infant  children  of  the  testator  appear- 
ing to  have  been  so  brought  in  debt  to  the  Res- 
pondent by  reason  of  the  payments  to  them  for 
maintenance  and  otherwise,  and  other  disburse- 
ments of  the  Respondent  having  been  deducted 
out  of  the  principal  of  the  assets,  and  out  of  the 
principal  of  the  shares  of  the  legatees  thereof 
respectively. 

The  Master  stated  farther  that  he  had  only  made 
up  his  report  in  respect  to  the  assets  that  came 
to  the  hands  of  the  Respondent,  to  the  5th  of 
December,  1 824,  and  did  not  take  any  account  of 
any  assets  of  the  testator  which  might  have  come 
to  the  hands  of  the  Respondent,  between  the  5th 
of  December,  1824,  and  the  time  of  making  the 

Report. 
The  cause  on  this  report  and  the  merits,  and^also 

for  further  directions,  was  heard  on  the  30th  and 

31st  of  May,  1826,  when  the  following  decretal 

order  was  made. 

"  Refer  it  back  to  the  Master,  and  in  the  tak- 

"  ing  of  the  accounts  let  the  Master  charge  simple 

"  interest  on  the  sums  found  by  the  report  to  be 
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.*'  in  the  executor's  hands  in  each  year  to  the      .1890. 

4f  date  of  the  24th  of  February,   1826,  as  the    C^I^BL 

"  shares  of  the  legatees,  and  credit  the  execu-         •• 

"  tor   with  the  payments  in   each    year,  with 

"  interest  from  the  time  of  such  payments  to  the 

"  date  of  the  report,  (except  as  to  the  infants 

"  during  the  period  of  their  infancy,)  and  declare 

"  that  during  such  period  the  executor  is  not 

"to  be  credited  with  payments    beyond   the 

"  interest  on  the  shares  of  the  infants ;  and  let 

"  the  Master  strike,  a  balance  on  the  several  ac- 

"  counts  between  the  executor  and  several  parties 

"  respectively;  and  as  to  the  other  points,  let  the 

"  same  and  all  further  directions   be  reserved 

"  until  the  return  of  the  Master's  further  report." 

The  original  appeal  was  by  the  legatees  against 
this  order. 

The  cross  appeal  was  by  the  executor  against 
the  order  of  the  13th  of  July  and  6th  of  December, 
18  25,  over  ruling  the  seventh  and  eighth  exceptions. 

For  the  Appellant  in  the  cross  appeal — On  the 
question  of  costs  it  was  argued  that  his  character 
of  executor  did  not  alter  his  right  to  costs,  to 
which  he  would  have  been  entitled  even  at  law. 
Nothing  less  than  the  loss*  of  the  debt  by  negli- 
gence would  deprive  the  attorney  of  costs ;  that 
since  he  acted  as  attorney  in  the  affairs  of 
the  estate,  the  common  rule  that  an  executor  is 

*  Templer  v.  M'Lachlan,  2  Bos.  and  Pall.  N.  R.  136. 
.This  was  only  a  decision  that  such  matter  could  not  he  set  up 
by  way  of  defence  to  an  action  upon  an  attorney's  bill.— See 
Farnsworth  v.  Garrard,  1  Camp.  N.  P.  C.  38.  and  Denew  v. 
Deverell,  3  Camp.  451.  both  of  which  being  actions  for  work 
and  labour,  with  the  common  counts,  it  was  held  that  imperfect 
performance  of  the  work  was  good  ground  of  defence  to  reduce 
the  damages  or  displace  the  ground  of  action. 
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1690.      not  entitled  to  charge  for  personal  trouble  does 

cAnMroBML  not  aPPty :  *  *^at  ^e  Master  had  found  the  suite 
*•  properly  instituted,  and  at  all  events,  the  rule,  if 
applied,  went  only  to  charges  for  personal  attend- 
ance, &c.  As  to  the  question  of  interest,  it  was 
argued  that  the  sums  expended  should  be  set  off 
against  the  sums  received,  not  against  the  interest 
of  the  balance  in  hand.f 

For  the  Respondent  in  the  cross  appeal — The 
case  was  rested  on  the  Master's  report  and  the 
rules  of  equity  as  to  interest  and  costs. 


^»*- 


The  Lord  Chancellor. — The  papers  which  axe  on 
the  table  contain  several  decrees  of  the  Court  of 
Chancery  of  Ireland,  and  a  variety  of  reports  made 
by  the  Master  in  this  suit,  and  the  first  impres- 
sion which  any  one  must  receive  of  the  case  is, 
that  it  is  extremely  involved  and  complicated ; 
but  I  think,  I  shall  be  able  to  state  in  a  very  few 
words  the  real  points  for  consideration  and  deci- 
sion in  this  cause/j; 

I  have  heard  the  case  argued  at  very  consi- 
derable length.  I  have  since  read  through  the 
printed  papers,  and  I  see  no  reason  Whatever  for 
dissenting  from  the  opinion  expressed  by  the 
Master,  and  confirmed  by  the  Lord  Chancellor, 
for  it  appears  to  me  on  an  attentive  and  consider- 
ate review  of  the  whole  of  the  evidence,  that 
there  has  been  extreme  delay  and  negligence  in 
the  prosecution  of  those  causes.  The  question 
therefore  comes  to  this,  whether  the  Master  seeing 
that  the    executor  had  not  taken  the  means, 

♦  Robinson  v.  Pe€t,  $  P.  W.  25K 

f  See  Tebbs  v.  Carpenter,  1  Madd,  290.  Larkin  v.  Weston. 
%  Here  the  Lord  Chancellor  stated  tbe  facts  and  pleadings, 
as  before  set  forth. 
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which  it  was  his  duty  to  take,  to  bring  to  a  coa-  18S0. 
elusion,  the  suits  he  had  commenced  ought  to 
have  allowed  these  costs.  It  appears  to  me  that 
the  Master  did  not  judge  wrong  in  the  report 
which  he  made,  and  that  he  wa*  justified  in 
what  he  did,  by  the  meaning  of  the  decree  of 
April,  1818,  This  appears  to  roe  to  be  the  true 
import  of  that  decree,— that  if  the  Master 
should  be  of  opinion,  that  the  suits  were  impro- 
perly instituted,  or  improperly  and  negligently 
carried  on,  those  costs  ought  not  to  be  allowed* 
That  must  have  been  the  opinion  of  the  Lord 
Chancellor  when  this  case  was  brought  before 
him,  and  who  originally  pronounced  the  decree 
of  April,  1818.  I  would  therefore,  recommend 
that  the  Judgment  in  that  respect  should  be 
affirmed* 

This  will  dispose  substantially  of  the  excep- 
tions, but  there  is  a  question  of  considerable 
importance  between  these  parties,  and  to  which 
I  must  also  direct  your  attention.  The  Lord 
Chancellor  was  of  opinion,  that  in  consequence 
of  the  conduct  of  the  defendant,  he  ought  to  be 
charged  with  interest  upon  the  money  in  his  hands ; 
and  by  his  decree  in  the  month  of  May,  1826,  he 
has  directed  that  interest  shall  be  calculated  on 
the  sums  in  the  executor's  hands  in  each  year  as 
the  shares  of  the  legatees,  and  he  has  directed 
that  on  the  other  hand,  interest  shall  be  allowed 
on  the  payments  made  in  each  year  to  the  rest- 
pective  legatees.  Now  it  appears  to  me  that 
Such  a  mode  of  calculating  the  interest  and  making 
up  the  account  is  open  to  objection.  It  would 
follow  that  if  there  was  a  large  sum  due  by  the 
executor  for  interest  in  any  year,  and  more  than 
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1830.  sufficient  to  satisfy  the  payment  to  the  legatee, 
c^^bIbl  *he  latter  would  nevertheless  be  charged  with 
*•  interest  upon  the  sum  so  paid.  It  appears  to  me 
that  that  is  not  the  proper  mode  of  stating  the 
account  of  interest  in  a  case  of  this  description, 
and  that  the  only  proper  mode  of  calculating  the 
interest  is  that  there  should  be  a  rest  at  the  end 
of  each  year,  and  a  balance  struck,  and  interest 
charged  upon  that  balance.  I  should,  therefore, 
suggest  that  the  decree  made  .  in  the  month  of 
May,  1826,  should  be  varied  and  amended  in  the 
manner  I  have  stated,  namely,  that  instead  of 
charging  interest  on  one  side  of  the  account,  and 
giving  credit  for  interest  on  payments  on  the 
other  side  of  the  account,  which. appears  to  me 
open  to  the  objection  I  have  stated,  there  should 
be  a  rest  made  yearly,  and  the  interest  calculated 
on  the  balance  at  the  end  of  the  year.  Subject  to 
this  alteration,  I  should  submit  to  you  the  pro- 
priety of  affirming  the  judgment. 


June  14,  It  is  ordered  and  adjudged,  &c,  that  the  said  decretal  order 

complained  of  in  the  said  original  appeal  be  varied,  by  declar- 
ing that  the  Master  should  be  directed,  in  taking  the  accounts, 
to  make  a  rest  and  state  the  balance  at  the  end  of  each  year, 
and  to  charge  the  executor  with  interest  on  such  balance,  and 
to  apply  such  interest  as  may  be  so  found  due  from  him  in 
each  year,  in  the  first  place  towards  his  future  payments  be- 
fore any  application  is  made  of  the  principal  money,  and  that 
it  be  referred  back  to  the  Master  to  take  and  carry  on  the  sub- 
sequent accounts  in  like  manner,  from  the  5th  of  December, 
1624:  And  it  is  further  ordered,  that  with  this  declaration  the 
cause  be  referred  back  to  the  Court  of  Chancery  in  Ireland,  to 
do  therein  as  shall  be  just  and  consistent  with  the  said  declara- 
tion :  And  it  is  further  ordered  and  adjudged,  that  the  said 
cross  appeal  be,  and  the  same  is  hereby  dismissed  this  House, 
and  that  the  orders  and  decrees  therein  complained  of  be,  and 
the  same  are  hereby  affirmed. 
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1*30. 


IRELAND. 


(court  of  exchequer.) 


Myles  John  O'Reilly,  Esq.     -    -     Appellant. 


Sarah  Fetherston  Widow,  Fran- 
cis Fetherston  ,  John  Devenish, 
George  Devenish,  Hugh  Craw- 
ford, and  Jane  his  Wife,  Fran- 
cis O'Beirne,  Gerald  Walsh, 
Hugh  Walsh,  and  John  Knox 


'Respondents, 


By  the  Irish  Statute  11  Anne,  c.  2,  it  is  enacted  (a,  2.)  that 
when  more  than  half  a  year's  rent  is  in  arrear  upon  a  lease,  the 
landlord  or  lessor  may,  without  demand  or  re-entry,  serve  a 
summons  in  ejectment  for  recovery  of  the  demised  premises ; 
and  upon  proof  of  the  fact  that  more  than  half  a  year's 
rent  was  due  when  the  summons  was  served,  and  that.no 
sufficient  distress  was  to  be  found  on  the  premises,  shall  re- 
cover judgment  and  execution ;  and  if  the  lessee  or  person 
claiming  under  the  lease  shall  suffer  judgment  to  be  re- 
covered and  execution  executed  without  paying  the  rent  in 
arrear  with  costs,  or  without  filing  a  bill  for  relief  in  equity 
within  six  months  after  execution  executed,  the  lessee,  &c. 
shall  be  barred  from  all  relief  or  remedy  in  law  or  equity,  &c, 
and  the  landlord,  &c,  shall  hold  the  premises  discharged 

.    from  the  lease. 

The  Irish  Statute  4  Geo.  I.  c.  5,  recites  the  former  statute  and 
the  difficulty  of  proving  the  want  of  sufficient  distress,  and 
thereupon  enacts  (s.  2.)  that  when  one  year's  rent  shall  be  in 
arrear  upon  a  lease,  although  there  be  sufficient  distress  upon 
the  land  to  answer  the  rent  in  arrear,  the  landlord  or  lessor 
may  serve  a  summons  in  ejectment,  and  upon  proof  that  one 
year's  rent  was  in  arrear  and  due  before  the  service  of  the  sum- 
mons, shall  recover  judgment  and  have  execution,  and  if  the 
lessee,  &c  ,  shall  not  pay  the  rent  in  arrear  with  costs,  to  be 
ascertained  as  in  the  act  provided,  or  depositing  the  same  in 
a  Court  of  Equity,  on  filing  a  bill,  within  six  months  after 
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1830.  execution  executed,  he  shall  be  barred  from  all  relief  or  re* 

medy  in  law  or  equity,  &c,  and  the  landlord  shall  hold  the 


o  rbilly  premises  discharged  from  the  lease. 


riTHBBSTON.  The  Irish  Statute  8  Geo.  I.  c.  2,   reciting  the  former  statutes, 

enacts  (s.  4.)  that  where  any  lease,  for  avoiding  of  which 
an  ejectment  is  brought,  shall  before  the  bringing  of  the  ejecU 
ment  hare  been  mortgaged  for  a  valuable  consideration,  and 
the  lessee  and  mortgagee,  and  their  respective  assignees,  shall 
be  served  with  summons  in  the  ejectment,  and  affidavits  of  the 
summons  made  and  filed,  and  the  Plaintiff  shall  obtain  judg- 
ment and  execution  in  the  ejectment;  if  themortgagee  or  assignee 
shall  not  within  nine  months  after  execution  executed  pay  or 
tender  to  the  landlord  or  lessor  the  rent  in  arrear,  and  costs  to 
be  ascertained  as  in  the  former  acts  provided,  the  mortgagee 
or  his  assignee  shall  be  barred  of  all  relief  and  remedy  in  law 
or  equity  on  account  of  the  mortgage,  and  the  landlord  or 
lessor  shall  hold  and  enjoy  the  premises  discharged  from  the 
mortgage  and  the  equity  of  redemption. 

In  the  case  of  a  lease  subject  to  a  mortgage,  the  landlord  having 
recovered  judgment,  &c,  according  to  the  statutes,  against 
the  lessee,  who  did  not  within  six  months  pay  or  tender,  but 
where  the  representatives  of  the  mortgagee  before  the  lapse 
of  nine  months  after  execution  executed,  paid  the  rent  in 
arrear,  and  costs :  Held  that  the  benefit  of  that  payment 
enured  to  the  lessee  as  well  as  the  representatives  of  the 
mortgagee. 

A  suit  having  been  instituted  against  the  landlord  by  the  repre- 
sentatives of  the  mortgagee  to  have  the  benefit  of  the  lease, 
an  account  was  directed  of  what  was  due  for  rent  and  costs. 
In  this  stage  of  the  cause  the  representatives  of  the  mortgagee 
entered  into  an  agreement  with  the  landlord,  and  executed  a 
deed  by  which  they  covenanted  not  to  claim  the  equity  of  re- 
demption of  the  lease. 

Upon  a  bill  filed  by  the  representatives  of  the  lessee  and 
mortgagor  against  the  landlord  and  representatives  of  the 
mortgagee  to  have  the  benefit  of  the  suit,  and  to  carry  on 
the  accounts :— Held  that  the  agreement  between  thelandlord 
and  the  representatives  of  the  mortgagee  was  incompetent 
and  invalid,  and  that  the  representatives  of  the  lessee  were 
intitled  to  the  benefit  of  the  suit  and  the  account. 
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WlLLIAM  KNOX,  by  an  indenture  dated  on     ££££ 

the  24th  of  March  1781,  demised  the  lands  of *• 

Rahardevin  and  part  of  the  lands  of  Ballyspellan 
in  the  county  of  Roscommon  (of  which  lands  he 
was  then  seised  in  fee  simple)  unto  Frances  Sparks 
for  the  term  of  61  years  from  the  1st  of  May,  1781, 
at  the  yearly  rent  of  200/.  payable  half  yearly,  on 
the  1st  of  May  and  1st  of  November;  with  a  pro- 
viso for  re-entry  in  case  of  the  rent  being  in  arrear 
by  the  space  of  19  days. 

On  the  1st  of  April,  1786,  William  Knox  sold 
and  conveyed  all  his  estate  and  interest  in  the 
lands  comprised  in  this  lease,  unto  Dowell 
O'Reilly,  the  Appellant's  father,  and  his  heirs 
absolutely. 

By  an  Indenture  of  assignment,  dated  on  the 
20th  of  April,  1789,  the  lease  became  vested  in 
Robert  Johnson ;  on  the  20th  of  December,  1789, 
he  underlet  part  of  the  lands  of  Rahardevin  to 
Mallachy  Fallon,  for  a  term  of  45  years. 

Robert  Johnson  having  borrowed  a  sum  of 
2000/.  from  Joseph  Preston,  by  an  indenture 
dated  on  the  22d  of  June,  1792,  conveyed  all 
the  lands  comprised  in  the  lease  of  the  24th  of 
March,  1781,  together  with  the  lands  of  Headfort 
and  other  lands  in  the  Counties  of  Leitrim  and 
Roscommon,  (of  which  he  was  then  seised  to  him 
and  his  heirs  under  leases  for  lives,  some  of  such 
leases  containing  covenants  for  perpetual  renewal,) 
unto  Joseph  Preston,  his  heirs,  executors,  and 
administrators,  for  the  then  existing  and  all  future 
estates  therein  under  the  respective  leases ;  but 
subject  to  payment  of  the  rents  reserved  by  such 
leases  respectively ;  and  subject  also  to  redemp- 
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1830.      tion  on  payment  of  2000/.  and  interest  on  the  22d 
of  December,  1792. 

On  the  1st  of  November,  1795,  Robert  Johnson 
underlet,  to  Coll  Dillon,  part  of  the  lands  com* 
prised  in  the  term  of  6 1  years. 

Joseph  Preston,  in  consideration  of  2000/.,  the 
amount  of  the  principal  money  due  to  him  under 
the  mortgage,  by  an  indenture,  dated  on  the  8th 
of  September,  1804,  conveyed  and  assigned  the 
several  lands  comprised  in  the  mortgage  (includ- 
ing the  lands  of  Rahardevin  and  Bally  spell  an, 
comprised  in  the  term  of  6 1  years)  unto  Patrick 
Walsh,  his  heirs,  executors,  and  administrators, 
subject  to  the  payment  of  the  several  head  rents 
reserved  in  the  several  leases,  and  also  to  the 
proviso  for  redemption  contained  in  the  original 
mortgage  deed  of  the22d  of  June,  1792. 

On  the  7th  of  March,  1807,  Robert  Johnson 
died,  leaving  Mary  Hughes  (the  wife  of  Henry 
Hughes)  and  John  Conry,  his  heirs  at  law;  and 
by  his  will,  bearing  date  the  25th  of  September, 
1791,  after  making  a  devise  to  William  Francis 
Read  (since  deceased)  and  Sir  Thomas  Fetherston, 
he  devised  all  his  estates  in  the  county  of  Ros- 
common, including  his  equity  of  redemption  of 
the  term  of  61  years  in  the  lands  of  Rahardevin 
and  Ballyspellan,  unto  the  Respondents  John 
Devenish  and  George  Devenish,  their  heirs,  exe- 
cutors, and  administrators,  as  tenants  in  com- 
mon :  and  he  devised  all  his  estates  in  the  County 
of  Leitrim,  including  the  lands  of  Headfort  and 
the  other  lands  comprised  in  the  mortgage,  to 
Francis  Fetherston  and  his  heirs;  and  he  ap- 
pointed Francis  Fetherston  and  John  Devenish 
executors  of  his  will. 
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Shortly  after  Robert  Johnson's  death,  his  will       1830. 
was  proved  by  Francis  Fetherston,  who  assented     ^J££^ 
to  the  devise  thereby  made  to  the  Respondents,         ••     M 
John  and  George  Devenish,  of  the  lands  of  Ra- 
hardevin  and  Ballyspellan,  and  of  the  testator's 
other  estates  in  the  County  of  Roscommon* 

On  the  22d  of  April,  1807,  Patrick  Walsh  filed 
a  bill  in  the  Court  of  Exchequer  in  Ireland  against 
Francis  Fetherston,  John  Devenish,  George  De- 
venish, Sir  Thomas  Fetherston, .  Henry  Hughes, 
and  Mary  his  wife,  and  John  Conry,  praying  for 
a  foreclosure  of  the  mortgage  made  by  the  in- 
denture of  the  22d  of  June,  1792,  and  assigned  to 
him  by  the  indenture  of  the  8th  of  September, 
1804. 

By  an  indenture  of  release  and  assignment, 
dated  on  the  20th  of  February,  1808,  Patrick 
Walsh  in  consideration  of  2,4 10/.,  the  amount  then: 
due  on  the  mortgage,  paid  to  him  by  George 
M'Dermott,  conveyed  and  assigned  the  several 
lands  and  premises  comprised  in  the  mortgage, 
to  George  M'Dermott,  his  heirs,  executors, 
and  administrators,  subject  to  the  head  rents 
payable  for  such  lands  respectively,  and  also 
subject  to  the  proviso  for  redemption  contained 
in  the  original  mortgage  deed  of  the  22d  of  June, 
1792. 

Dowell  O'Reilly  died  on  the  13th  of  Novem- 
ber, 1808,  leaving  the  Appellant,  his  eldest  son; 
who  thereupon  became  entitled  to  the  reversion 

and  inheritance  of  the  lands  of  Rahardevin  and 
Ballyspellan,  immediately    expectant  upon  the 

term  granted  by  the  lease  of  the  24th  of  March, 

1781. 
On  the  16th  of  June  1809,  the  cause  of  Walsh 
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1830.  against  Fetherston  and  others,  came  on  to  be 
^^  heard  in  the  Court  of  Exchequer;  and  by  a  de- 
*-  _  cree  of  that  date  it  was  referred  to  the  chief  Re* 
membrancer  or  his  deputy  to  take  an  account  of 
what  was  due  on  the  mortgage,  and  also  an  ac- 
count of  all  other  charges  and  incumbrances 
upon  the  mortgaged  premises. 

At  the  same  time  Patrick  Walsh  obtained  leave 
to  amend  his  bill,  by  adding  George  M'Dermott 
as  a  complainant. 

Patrick  Walsh  died  on  the  25th  of  November, 
1809 ;  and  by  his  will  bearing  date  the  3d  of  that 
month,  he  appointed  the  Respondents  Gerald 
Walsh,  Hugh  Walsh,  and  Francis  Q'Beirne,  exe- 
cutors thereof;  but  the  Respondents  Gerald 
Walsh,  and  Hugh  Walsh,  alone  proved  his  will. 

The  Respondents,  Gerald  Walsh,  Hugh  Walsh, 
and  Francis  O'Beirne,  together  with  George 
M'Dermott,  on  the  18th  of  January,  1810,  filed  a 
bill,  in  the  nature  of  a  bill  of  revivor  and  amend- 
ment, in  the  suit  of  Walsh  against  Fetherston  and 
others,  and  the  cause  was  shortly  afterwards 
revived. 

On  the  2d  of  March,  1810,  a  consent  was  en* 
terfed  into  by  Francis  Fetherston  (the  executor 
of  Robert  Johnson)  and  the  other  parties  in  the 
last  mentioned  cause,  that  the  officer  to  whom  it 
was  referred  to  take  the  accounts  directed  by  the 
decree  of  the  16th  of  June,  1809,  should  report 
that  2000/.  was  due  on  the  mortgage  on  the  8th 
of  September,  1804,  when  the  mortgage  was  as* 
signed  to  Patrick  Walsh,  and  should  compute 
interest  on  such  sum  of  2000/.  from  that  day  at 
the  rate  of  6/.  per  cent,  per  annum. 

On  the  6th  of  April,  1810,  Francis  Fetherston 
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entered  into  a  contract  in  writing  with  Luke      1830. 
White,  for  sale  to  him  of  the  lands  of  Headfort 
and  other  lands  in  the  county  of  Leitrim,  com-         *• 
prised  in  the  mortgage ;  and  on  the  1st  of  May, 
1810,  Luke  White  entered  into  possession  of  part 
of  the  lands,  by  virtue  of  his  contract. 

The  chief  Remembrancer  or  his  deputy  made 
his  report  in  the  revived  cause  of  Walsh  and  others 
against  Fetherston  and  others,  on  the  28th  of 
April,   18 JO,  and  thereby  found  that  the  sum 

of  2,680/.  9*.  lit/,  was  due  to  the  Plaintiffs  in 
such  suit,  on  security  of  the  lands  comprised  in 
the  mortgage. 

On  the  10th  of  June,  1810,  George  M'Dermott, 
by  a  deed  of  that  date,  assigned  and  conveyed 
the  mortgaged  premises  to  the  Respondents 
Gerald  Walsh  and  Hugh  Walsh,  their  heirs,  exe- 
cutors, and  administrators,  subject  to  the  proviso 
for  redemption  contained  in  the  original  mortgage 
deed;  but  the  deed  of  conveyance  and  assign- 
ment was  never  registered. 

On  the  12th  of  July,  1810,  Francis  Fetherston 
died  intestate,  leaving  the  Respondent  Francis 
Fetherston,  (then  a  minor,)  his  eldest  son  and 
heir  at  law ;  and  the  Respondent  Sarah  Fether- 
ston, his  widow,  who  shortly  after  his  death  ob- 
tained letters  of  administration  of  his  estate  and 
effects. 

On  the  6th  of  February,  1811,  the  Respondents 
Gerald  Walsh,  Hugh  Walsh  and  Francis  O'Beirne 
and  George  M'Dermott,  filed  a  bill  of  revivor, 
against  the  Respondents,  Francis  Fetherston,  and 
Sarah  Fetherston,  praying  that  the  suit  of  Walsh 
and  others  against  Fetherston  and  others  might  be 
revived  against  them,  as  the  heir  at  law  and  per- 
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1630.      sonal  representative  of  Francis  Fetherston ;  and 
the  cause  was  revived  accordingly* 
••  In  Easter  Term  1811,  one  whole  year's  rent  re- 

served  by  the  indenture  of  the  24th  of  March, 
1781,  being  then  due  to  the  Appellant  for  the 
lands  of  Rahardevin  and  Ballyspellan,  he  obtained 
a  summons  in  ejectment  from  the  Court  of  Com- 
mon Pleas  in  Ireland,  and  served  the  same  on 
Susannah  Fallon,  widow   (in  whom    the    lease 
granted  by  Robert  Johnson  to  M allachy  Fallon 
deceased,  was  then  vested),  and  on  Coll  Dillon, 
and  on  Daniel  O'Connor,  Roderick  O'Connor,  and 
John  Irvin,  the  occupying  tenants  of  the  lands  of  Ra- 
hardevin and  Ballyspellan,  and  on  George  M'Der- 
mott,  and  on  the  Respondent  John  Devenish,  one 
of  the   devisees  of  the  lands  under  the  will  of 
Robert  Johnson,  and  also  the  surviving  executor 
under  that  will,  and  on  the  Respondent  George 
Devenish,  the  other  devisee  of  the  lands  under  the 
the  same  will ;  and  at  the  same  time  that  the  Ap- 
pellant served  such  summons  in  ejectment  upon 
the  several  persons  last  mentioned,  he  gave  each 
of  them  notice  in  writing,  that  such  ejectment 
was  brought  on  account  of  non-payment  of  rent. 
The  ejectment  cause  came  on  for  trial  on  5th 
of  July,  1811,  and  judgment  was  given  for   the 
Appellant,  and  entered  up  accordingly. 

On  the  10th  July ,  1 8 1 1 ,  the  cause  of  Walsh  and 
others  against  Fetherston  and  others  came  on  to 
be  heard  for  further  directions  on  the  Remem- 
brancer's report,  bearing  date  the  28th  April, 
1810 :  when  it  was  decreed,  "  that  the  Defend- 
ants in  such  suit,  or  such  of  them  as  ought .  so  to 
"  do,  should  pay  the  Plaintiffs  the  sum  of 
<"  2680/  9s  lid.  with  interest  on  the  principal  sum 
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*f  of  2000/.,  from  the  date  of  such  report,  making      1890. 

"  together  with  the  said  sum  of  2680/.  9s.  1 1  d.  the     ^£l» 

"  sum  of  2830/.  9s.  1  Id.  within  three  months  from         ••  Awm 

cc  the  date  of  that  decree,  with  interest  for  the 

"  same  till  paid,  and  the  costs  of  that  suit;  or  in 

"  default  thereof  that  the  lands  and  premises  com- 

"  prised  in   such  mortgage,  ,or  a  sufficient  part 

f(  thereof,  should  be  sold  for  payment  of  such 

«<  principal,  interest,  and  costs :"  and  this  decree 

was  afterwards  signed  and  enrolled* 

In  the  year  181 1,  a  suit  was  commenced  in  the 
Court  of  Chancery  in  Ireland,  on  behalf  of  the 
children  of  Francis  Fetherston,  against  Mr.  Luke 
White,  for  specific  performance  of  the  contract 
entered  into  between  him  smd  the  late  Francis 
Fetherston,  for  purchase  of  the  lands  of  Headfort 
and  others  in  the  county  of  Leitrim  (part  of  the 
mortgaged  lands  as  before  stated),  and  a  decree 
was  made  against  him  in.  the  suit  on  the  16th  of 
February  1815. 

After  the  judgment  in  ejectment  had  been  ob- 
tained by  the  Appellant,  he  .and  his  agent  made  ap- 
plications to  the  tenants  of  the  lands  of  Raharde* 
vin  and  Ballyspellan,  for  payment  of  the  rent 
which  was  in  arrear ;  and  at  the  same  time  in- 
formed them,  that  if  such  rent  was  not  paid  forth- 
with, together  with  the.  costs  of  the  ejectment, 
the  Appellant  would  take  out  execution  on  the 
judgment.  The  Appellant  on  the .  26th  of  Au- 
gust, 1811,  applied  to  the  Court  of  Common 
Pleas,  to  issue  execution  under  die  judgment : 
And,  the  Court,  on  the  26th  of  August,  181 1,  is- 
sued a  -  writ  of  habere  facias  possessionem.  In 
the  month  of  October,  1811,  the  Appellant 
delivered,  the  writ  to   the    Sheriff,  who  exe~ 
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1830.      cuted  it  on  the  18th  of  that  month ;  and  delivered 
Xmlly     possession  of  the  lands  of  Rahardevin  and  Bai- 
lyspellan  to  the  Appellant. 

By  the  Irish  statute  1 1  Anne,  c.  2,  reciting  the 
inconveniences  to  landlords  and  lessors  from  the 
niceties  attending  re-entries  for  non-payment  of 
rent  at  common  law,  and  the  expense  of  recovering 
possession  of  the  demised  premises  by  ejectment; 
the  inefficacy  of  re-entries  when  legally  made, 
from  the  practice  on  the  part  of  lessees  of  prevent- 
ing the  recovery  of  possession,  by  injunctions  ob- 
tained in  Courts  of  Equity,  without  security 
for  rents  due  or  accruing,  it  is  enacted  (s.  2) 
that  when  more  than  half  a  year's  rent  is  in 
arrear  upon  a  lease,  the  landlord  or  lessor  may 
without  demand  or  re-entry  serve  a  summons  in 
ejectment  for  recovery  of  the  demised  premises, 
and  upon  proof  of  the  fact  that  more  than  half  a 
year's  rent  was  due  when  the  summons  was  served, 
and  that  no  sufficient  distress  was  to  be  found  on 
the  premises,  shall  recover  judgment  and  execu- 
tion, and  if  the  lessee  or  person  claiming  under 
the  lease  shall  suffer  judgment  to  be  recovered 
and  execution  executed,  without  paying  the  rent 
in  arrear  with  costs,  or  without  filing  a  bill  for  re* 
lief  in  equity  within  six  months  after  execution 
executed,  the  lessee,  &c.  shall  be  barred  from  all 
relief  or  remedy  in  law  or  equity,  &c,  and  the 
landlord,  &c,  shall  hold  the  premises  discharged 
from  the  lease* 

The  Irish  statute  4  Geo.  I.  c.  5,  recites  the 
former  statute,  (11  Anne,  c.  2,)  and  that  it  had 
been  a  frequent  practice  for  sub-sheriffs  and  sene- 
schals of  manors  to  take  insufficient  security  upon 
replevins,  by  which  means  landlords  have  been 
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put  to  great  trouble,  charges,  and  vexation,  in  the       1880. 
recovering  their  rents  after  judgment  obtained  in     0^2^ 
avowry ;  and  that  it  had  been  found  difficult  for        *• 
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landlords  to  prove  the  want  of  sufficient  distress, 
by  reason  of  niceties  attending  such  proof, 
whereby  the  former  act  had  proved  in  a  great 
measure  ineffectual ;  and  thereupon  enacts  (s.  2.) 
that  when  one  year's  rent  shall  be  in  arrear  upon 
a  lease,  although  there  be  sufficient  distress 
upon  the  land  to  answer  the  rent  in  arrear,  the 
landlord  or  lessor  may  serve  a  summons  in  eject- 
ment, and  upon  proof  that  one  year's  rent  was  in 
arrear  and  due  before  the  service  of  the  summons, 
shall  recover  judgment  and  have  execution ;  and 
if  the  lessee,  &c,  shall  not  pay  the  rent  in  arrear 
with  costs,  to  be  ascertained  as  in  the  act  pro* 
vided,  or  depositing  the  same  in  a  Court  of 
Equity,  on  filing  a  bill  within  six  months  after 
execution  executed,  he  shall  be  barred  from  all 
relief  or  remedy  in  law  or  equity,  other  than  by 
writ  of  error  for  reversal  of  such  judgment  in 
case  the  same  shall  be  erroneous,  and  the  land- 
lord shall  hold  the  premises  discharged  from  the 
lease. 

These  Acts  contain  a  clause  saving  the  rights  of 
mortgagees  of  leases  who  are  not  in  possession. 

By  the  Stat.  8.  Geo.  I.  ch.  2.  sect.  4.  (Irish 
Act.)  it  is  declared,  "  that  if  the  mortgagee  of  any 
"  lease  or  his  assignee  shall  not  within  nine 
"  months  after  execution  executed,  pay  or  tender 
"  to  the  landlord,  the  rent  in  arrear  and  costs, 
"  mentioned  in  the  statutes  before  referred  to, 
"  such  mortgagee  or  his  assignee  shall  be  barred 
"  and  foreclosed  of  all  relief  or  remedy  in  law  or 
"  equity  on  account  of  his  mortgage."    But  by 


O  HEILLY 
V. 
fBTHERSTON. 


172  CASES  IN   THE   HOUSE   OF   LORDS 

1830.  the  5th  section  of  the  same  statute  it  is  declared, 
"  that  all  mortgages  and  assignments  of  mortgage 
"  shall  be  registered  within  six  months  after  per* 
"  fection  thereof,  or  in  default  thereof  that  land* 
"  lords  may  obtain  judgment  and  execution  with- 
"  out  serving  the  persons  claiming  under  such 
"  mortgages  or  assignments  with  summons  in 
"  ejectment.*' 

In  the  month  of  May,  1812,  the  Respondent 
Jane  Crawford,  obtained  letters  of  administra- 
tion of  the  estate  and  effects  of  Robert  Johnson, 
remaining  unadministered  by  his  executors  with 
his  will  annexed,  and  on  the  17th  of  June, 
1812,  an  application  was  made  to  the  Court  of 
Common  Pleas  in  her  name,  and  in  the  name  of 
her  husband  the  Respondent  Hugh  Crawford,  to 
set  aside  the  judgment  in  ejectment  and  the  pro* 
ceedings  thereunder,  on  the  ground  that  the  Re* 
spondent  Jane  Crawford  was  not  served  with  a 
summons  in  the  ejectment  cause :  but  the  Court 
refused  the  application  with  costs :  the  Respond* 
ent  Jane  Crawford,  not  having  obtained  adminis- 
tration to  Robert  Johnson,  till  after  judgment  in 
the  ejectment  suit,  and  the  Respondent  John  De- 
venish,  the  surviving  executor  of  Robert  John- 
son, having  been  duly  served  with  a  summons  in 
that  suit. 

On  the  same  day  (17th  June  1812)  Coll  Dillon 
one  of  the  undertenants,  applied  to  the  Court  of 
Common  Pleas,  to  set  aside  the  judgment  in 
ejectment  and  the  proceedings  thereunder,  for  ir- 
regularity :  but  that  application  was  also  refused 

with  costs. 

On  the  18th  of  June,  1812,  the  Respondent  Fran- 
cis O'Beirne,  accompanied  by  Mr*  Jones  and  ano- 
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ther  person,  called  upon  the  Appellant,  and  Mr.       1830 
Jones  then  tendered  to  the  Appellant  on  behalf  of    ^^^ 
Coll  Dillon  and  Susanna  Fallon  and  the  other  under-         «• 
tenants  of  the  lands  of  Rahardevin  and  Ballyspel- 
lan  the  sum  of  550/. ;  stating  at  the  same  time 
that  400/.  part  thereof  was  for  payment  of  all  rent 
due  for  the  lands  up  to  the  1st  of  May,   1812; 
and  that  the  remaining  150/.  was  to  cover  the  Ap- 
pellant's costs  in  the  ejectment  cause ;  and  Mr. 
Jones  at  the  same  time  stated  that  if  the  sum  of 
150/..  should  not  be  sufficient  to  cover  such  costs 
he  would  make  up  the  deficiency ;  and  the  Ap- 
pellant having  refused  to  accept  the  sum  of  550/./ 
for  or  on  behalf  of  the  tenants,  Mr.  Jones  then  ten- 
dered the  same  to  the  Appellant  in  the  name  of 
the  Respondents  Gerald  Walsh  and  Hugh  Walsh 
and  Francis  O'Beirne,  as  the  executors  of  Patrick 
Walsh  deceased.    The  Appellant  refused  the  last 
mentioned  tender  also ;  and  Mr.  Jones  then  made 
a  similar  tender  to  him,  in  the  name  of  the  Res- 
pondent Jane  Crawford ;  which  tender  the  Ap- 
pellant likewise  rejected. 

On  the  29th  of  June,  1812,  Coll  Dillon  and 
Susanna  Fallon,  together  with  the  Respondents 
Gerald  Walsh  and  Hugh  Walsh  and  George 
M'Dermott,  filed  a  bill  of  complaint  in  the  Court 
of  Exchequer  in  Ireland  against  the  Appellant ; 
praying  an  account  against  the  Appellant  of  the 
rents  and  profits  received  by  him  from  the  lands 
"  of  Rahardevin  and  Ballyspellan  since  he  re- 
"  covered  possession  of  such  lands  as  aforesaid/ 
"  and  that  the  lease  of  the  24th  of  March,  1781/ 
"  might  be  deemed  a  good  and  subsisting  lease, 
"  and  the  proceedings  under  the  ejectment  be 
"  declared   fraudulent  and   void,,  or   that  the 
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1890.      «  Respondents  Gerald  Walsh,  and  Hugh  Walsh, 

^££ly     "  an(*  George  M'Dermott,  or  some  or  one  of  them 

*•         "  might  be  decreed  entitled  to  redeem  the  lands 

"  of  Rahardevin,  and  that  the  lease  thereof  might 

"  be  decreed  a  good  and  subsisting  lease  as  he- 

"  fore  such  ejectment  was  brought." 

The  Appellant  put  in  his  answer  to  the  last 
mentioned  bill ;  and  evidence  having  been  gone 
into  and  publication  passed,  the  cause  came  on 
to  be  heard  on  the  14th  of  February,  1814;  but 
it  was  ordered  by  the  Court  to  stand  over,  until 
the  Lord  Chancellor  of  Ireland  should  give  his 
judgment  in  a  case  which  was  stated  to  be  then 
depending  in  his  Court  relative  to  the  construc- 
tion of  the  statutes  before  mentioned. 

On  the  27th  of  February,  the  Plaintiffs  in  the 
last  mentioned  suit  obtained  an  order  to  amend 
their  bill,  by  adding  the  Respondents  Hugh 
Crawford  and  Jane  his  wife,  as  parties ;  and  they 
amended  their  bill  accordingly,  on  the  23d  of 
March,  1814. 

On  the  9th  of  May,  1817,  the  Court  of  Ex- 
chequer decreed,  "  that  the  Respondents  Gerald 
"  Walsh,  and  Hugh  Walsh,  and  George  M'Der- 
"  mott,  were  entitled  to  redeem  the  lands  of  Ra- 
"  hardevin  and  Ballyspellan,  on  payment  to  the 
"  Appellant  of  all  rent,  and  arrears  of  rent,  and 
"  costs  at  law  of  the  ejectment ;  but  without  any 
"  costs  in  that  cause:  and  the  Court  accordingly 
"  referred  it  to  the  Chief  Remembrancer,  or  his 
"  deputy  to  take  an  account  of  what  was  due  to 
41  the  Appellant  for  such  rent,  and  costs  at  law; 
"  and  also  to  take  an  account  of  what  the  Appel- 
"  lant  made,  or  without  wilful  default  might  have 
"  made  of  the  premises,  since  he  had  entered,  inta 
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**  possession  thereof  under  the  execution :  and  1830* 
<€  the  Chief  Remembrancer  or  his  deputy  was  to  ^u** 
set  off  what  he  should  find  due  from  the  Appel-  •• 
lant,  against  the  sum  he  should  find  due  to  him  for 
rent  and  costs,  and  strike  a  balance :  And  it 
"  was  further  ordered,  that  after  payment  of  what 
"  should  appear  due  to  the  Appellant  on  the 
"  account,  within  three  calendar  months  after  the 
"  Chief  Remembrancer  or  his  deputy  should  have 
"  made  his  report,  the  Appellant  should  deliver 
"  up  possession  of  the  premises  to  the  Respon- 
"  dents  Gerald  Walsh,  and  Hugh  Walsh,  and 
"  George  M'Dermott,  or  their  assigns ;  or  in  de- 
"  fault  thereof,  that  an  injunction  should  issue 
"  directed  to  the  Sheriff  of  the  county  of  Ros- 
"  common  to  put  them  into  possession  of  the  pre- 
mises: And  it  was  further  ordered,  that  incase 
the  last  named  Respondents  should  not,  within 
three  calendar  months,  pay  such  balance  as 
"  shall  be  due  to  the  Appellant  for  rent  and  costs, 
"  that  their  bill  should  stand  dismissed  with 
44  costs :  And  it  was  further  ordered,  that  in  case 
"  the  Respondents  Gerald  Walsh,  and  Hugh 
•4  Walsh,  and  George  M'Dermott,  should  pay 
"  the  same,  they  should  be  entitled  to  be  re- 
"  paid  by  the  Respondent  Jane  Crawford :  And 
"  in  default  of  payment  thereof  by  her,  it  was 
further  ordered,  that  the  Respondents  Gerald 
Walsh,  and  Hugh  Walsh,  and  George  M'Der- 
"  mott,  should  be  at  liberty  to  tack  the  same  to 
their  mortgage  of  the  lands  of  Rahardevin  and 
Ballyspellan,  together  with  their  costs  in  that 
"  cause:  And  it  was  further  ordered,  that  if  on 
"  taking  such  account,  the  balance  should  appear 
"  in  favour  of  the  Respondents,  Gerald  and  Hugh 
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1830.      «  Walsh,  and  George  M'Dermott,  the  Appellant 
<«  should  pay  them  such  sum  as  should  be  so  re- 
••         "  ported  due,  within  three  calendar  months  after 
the  chief  Remembrancer  or  his  deputy  should' 
have  made   his   report :   And  it  was  further 
ordered,  that  so  much  of  the  bill  as  prayed  re-4 
lief  on  the  part  of  Coll  Dillon  and  the  other 
"  under  tenants  should  be  dismissed,  but  without 
44  costs." 
This  decree  was  not  signed  or  enrolled. 
On  the  25th  of  June,  1817,  the  Appellant  in- 
formed the  Respondents  Gerald  Walsh,  and  Hugh 
Walsh,  and  the  said  George  M'Dermott,  through 
their  attornies  Messrs.  O'Beirne  and  Jones,  that 
the  Appellant  was  ready  and  willing  to  redeem 
their  mortgage,  and  to  pay  them  the  principal 
and  interest,  and  costs  on  foot  thereof,  on  having 
the  mortgage  securities  assigned  to  him,  or  to  a 
trustee  for  him,  and  at  the  same  time  cautioned 
them  not  to  proceed  under  the  decree  of  the  9th 
of  May,  1817. 

On  the  4th  of  July,  1817,  the  Appellant  moved 
in  the  Court  of  Exchequer  that  the  Respondents 
Gerald  Walsh,  and  Hugh  Walsh,  and  George 
M'Dermott,  might  be  restrained  from  taking  any 
further  proceedings  in  the  cause  of  Dillon  and 
others  against  O'Reilly  and  others,  and  that  it 
might  be  referred  to  the  proper  officer  to  take  air 
account  of  what  was  due  to  them  for  principal, 
interest,  and  costs,  the  Appellant  being  ready 
to  redeem  the  mortgage :  The  Court  ordered  the 
motion  to  stand  over  till  the  first  motion  day  in 
the  following  Michaelmas  term,  and  directed  the 
officer  in  the  mean  time,  to  take  an  account  of 
what  was  due  to  the  Respondents  Gerald  Walsh, 
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and  Hugh  Walsh,  and  George  M'Dermott,  for  1830. 
principal,  interest,  and  costs  on  foot  of  the  final  ^^lt 
decree  of  the  10th  of  July,  1811,  in  the  cause  of  *- 
Walsh  and  others  against  Fetherston  and  others, 
and  also  on  account  of  what  was  due  to  them 
for  costs  in  the  cause  of  Dillon  and  others 
against  O'Reilly  and  others.  And  the  Respon- 
dents Gerald  Walsh,  and  Hugh  Walsh,  and  George 
M'Dermott,  were  by  consent  allowed  to  draw 
out  of  Court  the  sum  of  500/.,  which  they  had 
paid  in  for  rent  and  costs,  in  the  last  mentioned 
cause. 

On  the  13th  of  November,  1817,  the  Respon- 
dents Gerald  Walsh,  Hugh  Walsh,  and  George 
M'Dermott,  took  in  their  charge  under  the  last 
mentioned  order  of  reference,  in  which  they  did 
not  make  any  claim  in  respect  of  the  rents  and 
profits  of  the  lands  of  Rahardevin  and  Ballyspellan. 

On  the  14th  of  November,  1817,  the  Appellant 
served  a  copy  of  the  last  mentioned  order,  and 
also  a  dopy  of  the  charge  upon  Mr.  Peter  Roe, 
the  attorney  of  the  Respondents,  Francis  Fether- 
ston, and  Sarah  Fetherston,  and  also  on  the 
attornies  of  the  Respondents, '  John  Devenish, 
George  Devenish,  Jane  Crawford,  Henry  Hughes, 
and  Mary  his  wife;  and  the  Appellant,  at  the 
same  time,  served  them  with  a  written  notice 
that  they  might  attend  before  the  officer,  and  take 
such  proceedings  upon  the  account,  and  towards 
the  liquidation  of  the  mortgage  debt,  as  they  res- 
pectively might  be  advised,  on  account  of  their 
respective  interests. 

On  the  20th  of  November,  1817,  the  chief  Re- 
membrancer by  his  deputy  made  his  report  under 
the  order  of  the  4th  of  July,  1817,  "  by  which 
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1830*  "  he  found  there  was  due  to  the  Respondents 
^£^T  "  Gerald  Walsh,  and  Hugh  Walsh,  and  George 
"  M'Dermott,  under  the  decree  of  the  10th  of 
"July  1811,  in  the  cause  of  Walsh  and  others 
"  against  Fetherston  and  others,  the  principal 
"sum  of  2,830/.  9s.  lid.;  and  the  sum  of 
"  1,083/.  9s.  8d.  for  interest  thereon;  and  that 
"  the  taxed  costs,  &c,  making  together  the  sum 
"  of  4,483/.  13s.  8d.,  due  to  the  Respondents 
"  Gerald  Walsh,  and  Hugh  Walsh,  and'  George 
"  M'Dermott,  on  foot  of  the  decree  of  the  10th  of 
"July,  1811. 

By  an  order  made  on  the  6th  of  December, 
1817,  the  Respondents  Gerald  Walsh,  and  Hugh 
Walsh,  and  George  M'Dermott,  "  were  ordered 
"  forthwith  to  assign  the  mortgage  securities  and 
"  the  foreclosure  decree  of  the  10th  of  July,  1811, 
"  to  the  Appellant  or  his  trustee,  on  being  paid 
"  the  sum  of  4,483/.  13s.  8d.,  reported  due  to 

them,  and    on  being   also  paid  the   sum  of 

883/.  8s.  5d.,  the  amount  of  their  costs  in  the 
"  cause  of  Dillon  and  others  against  O'Reilly  and 
"  others." 

Subsequently  to  the  last-mentioned  order,  the 
further  sum  of  33/.  8s.  4d,  became  due  to  the 
Respondents  Gerald  Walsh  and  Hugh  Walsh  for 
interest  on  the  mortgage,  which  added  to  the 
sum  of  4,483/.  13s.  8d.,  made  the  sum  of  4,517/.  2s.; 
which  sum  was,  at  the  Appellant's  request,  ad- 
vanced and  paid  by  the  Respondent  John  Knox, 
to  the  Respondents  Gerald  Walsh  and  Hugh 
Walsh,  on  the  7th  of  February,  1818;  and  at  the 
same  time  the  Appellant  paid  them  the  sum  of 
883/.  8s.  5d.,  which  added  to  thesum  of4,517/.  2s., 
made  the  sum  of  5,400/.  IQs.  5d. 
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By  an  Indenture  of  Release  and  Assignment,  1890. 
bearing  date  the  7th  of  February,  1818,  the  Re-  XSZt 
spondents  Gerald  Walsh,  and  Hugh  Walsh,  and  "• 
George  M'Dermott,  together  with  the  Respondent 
Francis  O'Beirne  (who  was  named  as  a  co-executor 
with  Gerald  and  Hugh  Walsh  in  Patrick  Walsh's 
will)  at  the  request  of  the  Appellant,  conveyed  and 
assigned,  all  the  lands  and  premises  comprised  in 
the  original  mortgage,  bearing  date  the  22d  of 
June,  1792,  to  the  Respondent  John  Knox,  his 
heirs,  executors,  and  administrators,  for  and  dur- 
ing the  continuance  of  the  several  leases  therein, 
and  all  renewals  of  such  leases,  subject  to  the 
payment  of  the  head-rents  and  renewal  fines  and 
performances  of  the  lessees'  covenants :  And  by  the 
same  indenture  the  Respondents  Gerald  Walsh, 
and  Hugh  Walsh,  and  George  M'Dermott,  and 
the  Respondent  Francis  O'Beirne,  assigned  the 
decree  of  foreclosure  in  the  cause  of  Walsh  and 
others  against  Fetherston  and  others,  and  all  be- 
nefit thereof,  unto  the  Respondent  John  Knox, 
and  also  the  sum  of  883/,  8s.  5d.,  charged  ex- 
clusively on  the  lands  of  Rahardevin  and  Ballys- 
pellan  under  the  decree  in  Dillon  and  others 
against  O'Reilly  and  others. 

In  December,  1818,  all  the  lands  and  premises 
comprised  in  the  mortgage  of  the  22d  of  June, 
1792,  except  the  lands  of  Rahardevin  and  Bally  s- 
pellan,  and  also  except  some  of  the  lands  the 
leases  of  which  had  expired,  were  advertised  for 
sale  under  the  foreclosure  decree  in  the  cause  of 
Walsh  and  others  against  Fetherston  and  others, 
bearing  date  the  10th  of  July,  1811. 

By  a  memorandum  of  Agreement  bearing  date 
the  8th  of  February  1819,  and  made  between 
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*^f!l*  the  Respondent  John  Knox  and  the  Appellant 
of  the  one  part,  and  the  Respondent  Francis 
Fetherston  of  the  other  part,  the  Respondent 
Francis  Fetherston,  amongst  other  things  cove- 
nanted with  the  Appellant  and  the  Respondent 
John  Knox,  that  neither  he  nor  any  person 
claiming  by  or  through  him,  would  ever  in 
any  manner  claim  any  right  of  Redemption  in 
the  term  of  sixty-one  years  in  the  lands  of  Ra- 
hardevin  and  Ballyspellan,  or  any  benefit  or  in- 
terest under  the  decree  of  the  9th  of  May,  1817, 
in  the  cause  of  Dillon  and  others  against  O'Reilly 
and  others :  And  he  thereby  released  the  Appel- 
lant from  all  claims,  and  demands,  and  accounts 
on  foot  of  the  decree,  or  in  anywise  connected 
with  the  lands  of  Rahardevin  and  Ballyspellan ; 
And  the  Appellant  and  the  Respondent  John 
Knox,  covenanted  with  the  Respondent  Francis 
Fetherston,  that  they  would  procure  the  sale  of 
the  lands  to  be  postponed  till  the  17th  of  May, 
1819. 

The  sale  of  the  mortgaged  premises  was,  at  the 
request  of  the  Respondent  Francis  Fetherston, 
and  of  Peter  Roe,  postponed  by  the  Appellant 
and  the  Respondent  John  Knox,  from  time  to 
time,  after  the  17th  of  May,  1819,  in  order  to 
enable  the  Respondent  Francis  Fetherston  to 
procure  a  completion  of  the  contract  for  sale  of 
part  of  the  mortgaged  premises  entered  into  with 
Mr.  Luke  White. 

In  April,  1820,  the  Respondent  Francis  Fether- 
ston and  the  other  Plaintiffs  in  the  suit  in  Chan- 
cery, instituted  for  specific  performance  of  Luke 
White's  contract,  applied  to  the  Court  to  restrain 
the  Respondents  Gerald  Walsh  and  Hugh  Walsh, 
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from  proceeding  under  the  foreclosure  decree  of      1S30. 
the  10th  of  July,  181 1,  to  a  sale  of  the  lands  sold     ^Jlly 
to  Luke  White.  * 

VBTHSRSTON. 

By  an  "  order  in  that  cause  bearing  date  the 
"  29th  of  April  1820,  on  the  consent  of  the  Ap- 
"  pellant  and  of  the  Respondent  John  Knox,  it 
"  was  directed  that  the  sale  under  the  foreclosure 
"  decree  should  be  postponed  till  the  first  hearing 
"  day  after  Trinity  term  then  next :  and  should 
"  then  take  place,  unless  the  Plaintiffs  in  the 
"  suit  in  Chancery,  should  by  that  day  procure 
"  the  M asters  report  of  a  good  title,  free  from 
€t  incumbrances." 

The  Plaintiffs  in  the  suit  in  Chancery  not  hav- 
ing procured  the  Master's  report  of  a  good  title 
by  the  first  hearing  day  after  Trinity  term,  1820, 
the  Appellant  and  the  Respondent  John  Knox, 
proceeded  to  sell  the  mortgaged  lands,  under  the 
foreclosure  decree  of  the  10th  of  July,  1811 :  and 
on  the  27th  of  June,  1820,  the  lands  were  sold: 
but  by  an  order  of  the  Court  of  Exchequer  bear- 
ing date  the  1st  of  December,  1820,  obtained  on 
the  application  of  the  Respondent,  Sarah  Fether- 
ston,  the  sale  was  set  aside,  and  the  same  lands 
were  ordered  to  be  again  set  up  for  sale  by  the 
proper  officers. 

In  pursuance  of  this  order  the  same  lands  and 
premises  were  again  put  up  for  sale  on  the  20th 
of  January,  1821 :  and  were  sold  to  George  Bar- 
clay, for  the  sum  of  5,325/. 

On  the  19th  of  January,  1821,  the  Respon- 
dent  Sarah   Fetherston,    as    administratrix    of 

a. 

Francis  Fetherston,  deceased,  filed  a  bill  in  the 
Court  of  Exchequer,  against  the  Appellant  and 
the   Respondents    John   Knox,    Gerald  Walsh, 
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1880,  Hugh  Walsh,  Francis  O'Beirne,  and  Francis  Fe- 
^1^  therston;  and  by  subsequent  amendment,  against 
the  Respondents  Hugh  Crawford,  and  Jane  his 
wife :  "  Praying,  that  the  decrees  of  the  16th  of 
"  June,  1809  and  the  10th  of  July,  1811,  in  the 
"  cause  of  Walsh  and  others  against  Fetherston 
"  and  others,  might  be  set  aside,  on  the  ground  that 
"  all  necessary  parties  were  not  before  the  Court 
"  in  that  cause :  And  that  the  mortgage  of  the 
"  22d  of  June,  1792,  might  be  decreed  to  stand 
"as  a  security  only  for  the  principal  sum  of 
"  794/.  8s.  ?d.,  with  interest  from  the  date  of  the 
"  assignment  of  such  mortgage  to  Patrick  Walsh: 
"  And  in  case  the  Court  should  not  set  aside  the 
"  decrees,  then  that  the  Respondents  Francis 
"  O'Beirne,  Gerald  Walsh,  and  Hugh  Walsh,  and 
the  Appellant  and  the  Respondent  John  Knox, 
might  be  restrained  from  all  further  proceedings 
"  under  the  decree  of  foreclosure  bearing  date 
"  the  10th  of  July,  1811,  or  under  any  posting  or 
"  sale  that  had  been  or  should  be  had  under  such 
"  decree,  until  they  should  have  proceeded  with 
"  effect  under  the  decree  of  the  9th  of  May,  1817, 
"  againt  the  Appellant,  for  the  redemption  of  the 
"  lands  of  Rahardevin  and  Ballyspellan,  and  for  an 
"  account  of  the  mesne  profits  thereof  from  the  18th 
"  of  October,  1811,  until  the  several  accounts  di- 
"  rected  by  the  last  mentioned  decree  should  be 
"  taken  pursuant  thereto,  and  until  the  amount  of 
"  the  mesne  profits  of  the  last  mentioned  lands, 
"  whilst  in  the  hands  of  the  Appellant,  should  be 
"  ascertained,  and  duly  accounted  for,  and  fairly 
"  set  off  against  the  mortgage  debt,  and  posses- 
"  sion  of  the  lands  of  Rahardevin  and  Ballyspel- 
"  Ian  restored  under  the  injunction  of  the  Court 
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"  directed  to  be  issued  by  the  last  gientioned  de-      1830. 

"  crfee:  and  that  the  Respondent  Sarah  Fether-     Xwllt 

"  ston  might  have  time  to  have  the  said  agree-  ^ 

"  ment  for  sale  of  the  lands  of  Headfort  and  other 

"  lands  therein  mentioned  (part  of  the  mortgaged 

"  lands  which  were  contracted  to  be  sold  by 

"  Francis  Fetherston,    deceased,    to  Mr.  Luke 

"  White  in  1810,)  carried  into  effect,  under  the 

"  decree  for  that  purpose  made  in  the  Court  of 

"  Chancery  in  Ireland,  (on  the  26th  of  February, 

"  1815),  she  undertaking  to  pay  what  might  be 

•'  due  under  the  decree  of  the  10th  of  July,  1811, 

"  out  of  the  purchase  money." 

On  the  20th  of  February,  1821,  the  Court 
made  an  order  in  this  cause  "  that  the  Respondent 
49  Sarah  Fetherston  should  have  an  injunction, 
"  to  stay  the  proceedings  of  the  Plaintiff  in  the 
"  cause  of  Walsh  and  others  against  Fetherston 
"  and  others,  until  the  hearing  of  the  present 
"  cause  or  further  order,  the  Respondent  Sarah 
"  Fetherston  undertaking  to  speed  her  cause, 
"  ahd  also  consenting,  if  the  mortgage  should 
"  be  ultimately  established,  that  whatever  sum 
"  should  appear  due  thereon  at  the  date  of  that 
"  order,  should  be  considered  a  consolidated  sum, 
"  and  carry  interest  with  it,  although  not  directed 
"  by  the  decree  of  the  10th  of  July,  1811,  in  the 
"  said  cause  of  Walsh  and  others  against  Fether- 
"  ston  and  others." 

The  cause  was  heard  on  the  6th,  1 2th,  and  16th 
of  July,  1824}  when  amongst  other  things  it  was 
"  decreed,  that  the  Respondent  Sarah  Fetherston 
"  was  entitled  to  have  the  accounts  taken  which 
"  were  directed  by  the  decree  mbde  on  the  9th  of 
"  May,  1817,  in  the  cause  of  Dillon  and  others 
"  against  O'Reilly  and  others,  with  costs  as  to  the 
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1830.  €•  Respondents  the  executore  of  Walsh,  to  be  paid 
o'jieilly  "  by  the  Respondent  Sarah  Fetherston,  and  ac- 
"  cordingly  it  was  referred  to  the  chief  Remem- 
"  brancer  or  his  deputy,  to  take  an  account  of 
"  what  was  due  to  the  Appellant  for  rent  and  ar- 
"  rears  of  rent  and  costs  at  law  of  the  ejectment 
"  in  the  pleadings  mentioned,  but  without  any 
"  costs  in  the  said  cause  of  Dillon  and  others, 
"  against  O'Reilly  and  others,  pursuant  to  the 
"said  decree  of  the  9th  of  May,  1819;  and 
"  also  to  take  an  account  of  what  the  Ap- 
"  pell  ant  had,  or  without  wilful  default  might 
"  have  made,  of  the  said  lands  of  Rahardevin  and 
"  Ballyspellan,  since  he  entered  into  possession 
"  thereof  under  the  habere  in  the  pleadings  men- 
"  tioned  :  And,  that  the  Chief  Remembrancer  or 
"  his  deputy  should  set  off  such  sum  or  sums  as 
"  he  should  find  due  by  the  Appellant  in  such  ac- 
"  count,  against  such  sums  as  in  taking  said  ac- 
"  count  should  appear  due  to  the  Appellant  for 
"  such  rent  and  costs  as  aforesaid,  and  strike  a 
"  balance,  &c. :  And  it  was  further  ordered,  that 
"  the  Respondent  Sarah  Fetherston  should  be  at 
"liberty  to  proceed  on  the  several  accounts 
"  therein-before  directed  to  be  taken  in  her 
"  own  name  as  Plaintiff  in  this  cause,  and  that 
"  the  Appellant  and  the  Respondents  Francis 
"  O'Beirne,  General  Walsh,  Hugh  Walsh,  and 
"  John  Knox,  should  forthwith  stop  from  any  fur- 
"  ther  proceedings  on  foot  of  the  said  decree  of 
"  foreclosure  of  the  10th  of  July,  1811 ;  or  upon 
"  any  postings  or  sale  that  had  been  or  should  be 
"  made  under  such  decree,  until  the  said  several 
"  accounts  should  be  taken,  pursuant  to  the  said 
"  decree  of  the  9th  of  May,  1817,  as  thereby  di- 
rected :   And  that  the  Respondents  the  execu- 
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*'  tors  of  Walsh  should  have  their  costs  in  the  1830. 
"  present  cause  against  the  Respondent  Sarah  ^^C 
"  Fetherston,  and  that  the  consideration  should  .     •■     M 

7  FBTHEB8TO*. 

"  be  reserved,  whether  the  Respondent  Sarah 
"  Fetherston  should  recover  against  the  Appel- 
"  lant  any  and  what  part  thereof,  save  such  part 
"  thereof  as  related  to  the  impeachment  of  the 
"  mortgage  of  the  executors,  which  costs  should 
"  be  borne  by  the  Respondent  Sarah  Fether- 
"  ston." 
The  appeal  was  against  this  decree. 


For  the  Appellants. — 

The  Respondent  Sarah  Fetherston  was  not  a 
party  to  the  cause  of  Dillon  and  others  against 
O'Reilly  and  others,  in  which  the  decree  of  the 
9th  of  May,  1817,  was  made.  The  equity  of  re- 
demption of  the  lease  which  was  subsisting  at 
the  time  when  execution  was  executed  under  the 
judgment  in  ejectment  hereinbefore  stated,  be- 
came in  effect  from  that  time  vested  absolutely  in 
the  Appellant,  by  virtue  of  the  statutes ;  and  was 
not  restored  to  or  re-vested  in  the  evicted  lessees 
by  any  subsequent  act  of  the  mortgagees,  or  of 
the  Appellant. 

The  Respondent  Sarah  Fetherston,  who  claims 
merely  as  administratrix  of  Francis  Fetherston, 
the  devisee  and  vendor  of  part  of  the  mortgaged 
premises,  cannot  in  any  view  of  the  case  be  enti- 
tled to  the  relief  given  by  the  decree. 


For  the  Respondent  it  was  contended  that  the 
redemption  by  the  mortgagee  within  the  nine 
months  set  up  the  lease  to  all  intents  and  pur- 
poses,, so  that  the  lessee  and  his  representative* 
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lg*>-     were  entitled  to  the  benefit  of  it,  and  had  a  right 
^£lt     t0  carry  on  the  account  directed  in  the  suit  be- 
tween the  representatives  of  the  mortgagee  and 
the  landlord. 


4. 


For  the  Appellants.— M r.  Horne  and  Mr.  B. 
Party. 

For  the  Respondents  The  Solicitor  General  and 

Mr.  Mc.  Arthur. 


5th  July,  ^e  -^d  Chancellor. — The  question  in  this  case 
1830.  turns  principally  upon  the  construction  of  what 
are  called  the  Irish  Tenantry  Acts.  The  earliest 
of  those  Acts  was  passed  in  the  1 1th  year  of  the 
reign  of  Queen  Anne,  the  second  in  the  4th  of 
George  the  First,  and  the  third  in  the  8th  of 
George  the  first.  By  the  effect  of  those  acts  if  a 
year's  rent  is  in  arrear,  and  judgment  in  eject- 
ment has  been  recovered  by  the  landlord,  and 
execution  has  been  executed  upon  such  judg-. 
ment,  if  the  tenant  does  not  within  the  period 
of  six  months  pay  the  amount  of  rent  that  is  in 
arrear,  his  right  is  for  ever  barred,  and  the  land- 
lord is  by  the  Act  of  Parliament  entitled  to  hold 
the  premises  discharged  from  the  lease.  There  is 
in  the  Act  of  the  4th  of  George  the  First,  as  well 
as  in  the  previous  Act  of  the  11  th  of  Anne,  a 
saving  of  the  rights  of  mortgagees.  Afterwards,  in 
consequence  probably  of  some  inconvenience  re- 
sulting from  this  general  saving  of  the  rights  of 
mortgagees,  a  clause  was  introduced  into  the  sub- 
sequent Act  of  the  8th  of  George  the  First,  for 
the  purpose  of  limiting  the  mortgagee's  right  to 
redeem.  By  that  Act  it  is  provided  that  if  within 
a  period  of .  nine  months  after  the  landlord  has 
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taken  possession  under  the  writ  of  execution  J1630. 
upon  the  judgment,  the  mortgagee  does  not  pay  ^£Jllt 
the  amount  of  rent  in  arrear,  together  with  the  " 
costs,  then  under  such  circumstances  the  mort- 
gage right  is  for  ever  barred,  and  the  landlord  is 
declared  to  be  entitled  to  hold  the  land  freed  from 
the  mortgfcge>  and  the  equity  of  redemption. 

The  question  arising  under  these  Acts  of  Par- 
liament in  this  case,  is  of  this  description: 
namely,  whether  where  the  tenant  omits  to  pay 
the  rent  within  the  period  of  six  months,  but  the 
mortgagee  afterwards  pays  the  rent  and  the  costs 
after  the  expiration  of  the  six  months,  and  before 
the  expiration  of  the  nine  months,  the  continu- 
ance of  the  lease  thereby  created  for  the  benefit 
of  the  mortgagee  enures  also  for  the  benefit  of 
the  lessee ;  a  question  of  general  interest  and  im» 
portance.  It  is  perfectly  clear  that  the  lease  con* 
tinues  for  the  benefit  of  the  mortgagee j  it  is  his 
legal  estate ;  it  is  the  security  for  his  debt.  If 
then  the  lease  is  declared  to  continue  for  that 
purpose,  and  to  have  effect  and  operation  in  con* 
sequence  of  the  rent  and  the  costs  having  been 
paid,  it  is  extremely  difficult  to  understand  how 
the  lfease,  can  under  such  circumstances  have  con- 
tinuance, effect,  and  operation  for  one  purpose, 
and  not  have  continuance,  effect  and  operation  for 
all  purposes. 

If  the  mortgagee  enters  into  possession  of  the 
premises  that  were  demised,  what  would  be  the 
effect  as  far  as  related  to  the  express  covenants  in 
the  lease  with  respect  to  the  relation  of  the  land- 
lord and  the  tenant  ?  Would  the  lessee  under  such 
circumstances  be  bound  by  his  express  cove- 
nants ?   I  find  nothing  in  the  Act  of  Parliament 
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1890.      at  all  tending  to  release  him  under  such  circum- 

^£ut     stances  from  his  covenants,  and  it  would  be  ex- 

*•         traordinary  that  he  should  be  bound  by  his  co- 
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venants,  and  yet  that  the  lease  so  far  as  respects 
him  and  his  interests  should  not  be  continued. 

It  is  stated  in  the  Acts  as  far  as  relates  to  the 
interests  of  the  tenant,  that  the  landlord  shall 
hold  the  land  freed  from  the  lease ;  and  it  is  con- 
tended therefore  that  if  the  landlord  is  to  hold  the 
land  freed  from  the  lease  as  far  as  the  tenant  is 
concerned,  the  right  of  the  tenant  never  can  again 
be  set  up  in  consequence  of  the  payment  of  rent 
by  the  mortgagee.  But  the  provisions  of  the 
Acts  must  be  taken  together.  The  Act  of  4th  of 
George  the  First,  with  respect  to  the  clause  to 
which  I  have  referred,  must  be  taken  also  in  rela- 
tion to  the  last  clause,  by  which  the  rights  of  the 
mortgagees  are  reserved  ;  and  this  clause  must 
be  considered  connected  with  the  provisions  of 
the  Act  of  the  8th  of  George  the  First.  Now  it 
is  clear,  that  the  clause  cannot  be  taken  literally, 
because  that  would  defeat  the  right  of  the  mort- 
gagee ;  the  security  is  the  lease,  and  for  the  pur- 
pose of  securing  his  interest,  the  lease  must  have 
continuance,  and  therefore  the  Act  cannot  be  li- 
terally construed,  that  the  landlord  is  to  hold  the 
land  discharged  from  the  lease.  I  think  the  true 
construction  is,  that  when  there  is  not  a  mort- 
gage, if  the  money  has  not  been  paid  within  six 
months,  in  that  case  the  landlord  holds  the  land 
entirely  freed  from  the  effect  of  the  lease,  and  if 
there  is  a  mortgage,  and  it  is  not  paid  within  nine 
months,  he  holds  the  land  freed  from  the  opera- 
tion of  the  lease  as  it  respects  both  the  tenant  and 
the  mortgagee. 
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V. 
FBTHERSTON. 


It  is  said  in  the  argument,  that  the  effect  of  the      183°* 
Acts  was  to  transfer  the  equity  of  redemption     0*rmlly 
from  the  lessee  to  the  landlord.    Now  I  appre- 
hend if  that  had  been  the  intention  of  the  legisla- 
ture, the  legislature  would  have  expressed  it  in 
elear  and  distinct  terms ;  but  not  only  is  there  no 
provision  to  that  effect,  but  so  far  from  there  being 
any  provision  to  that  effect,  bo  far  as  the  Act 
goes,  it  has  a  directly  contrary  tendency;  for  the 
language  of  the  Act  of  the  8th  of  George  the 
First  is,  that  if  the  money  be  not  paid  within 
nine  months  of  the  prescribed  time,  the  landlord 
shall  hold  the  land  freed  from  the  mortgage  and 
the  equity  of  redemption ;   thereby  implying  that 
if  the  money  be  paid  within  nine  months,  both  the 
mortgage  and  the  equity  of  redemption  shall  con- 
tinue in  force  against  him ;  so  that  not  only  is 
there  no  provision  for  transferring  the  equity  of 
redemption  from  the  tenant  to  the  landlord,  but 
so  far  as  the  provisions  of  the  Act  go,  they  have  a 
directly  contrary  effect*    The  force  of  those  pro- 
visions was  felt  strongly  at  the  Bar,  and  attempts 
were  made  to  get  rid  of  the  effect  of  those  words, 
"equity  of  redemption,"  by  referring  to  other 
parts  of  the  Act  from  which,  to  infer  that  the  Act 
had  been  carelessly  and  loosely  framed,  and  that  a 
different  interpretation  ought  to  be  given  to  those 
words  than  their  ordinary  meaning.     But  the 
terms  "  equity  of  redemption"  are  so  well  known 
in  the  law  as  connected  with  mortgages,  which 
are  the  subject  of  decrees  in  Courts  of  Equity, 
that  it  is  impossible  to  suppose  that  a  misappre- 
hension could  have  existed  at  the  time,  and  it  is 
impossible  therefore  to  construe  the  Act  other- 
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1890.       wise  than  by  giving  to  those  words  their  legal  and 

XI^  ordinary  import  and  meaning. 
^  It  was  asked  during  the  argument,  why  six 
months  was  to  be  assigned  for  the  redemption  by 
the  lessee,  and  nine  months  to  be  assigned  for  the 
mortgagee  ?  If  it  was  intended  that  the  payment 
by  the  mortgagee  was  to  have  the  effect  of  con- 
tinuing the  lease,  the  periods  would  probably  have 
been  coextensive;  but  it  appears  to  me  very 
easy  to  explain  the  reason  why  this  difference  of 
terms  was  assigned.  It  was  the  duty  of  the  te- 
nant in  the  first  instance  to  pay  the  amount  in 
arrear ;  the  mortgagee  might  not  at  first  be  ap- 
prised whether  he  would  make  the  payment  or 
not ;  he  might  expect  that  he  would,  and  there- 
fore might  not  himself  be  prepared  to  make 
the  payment  in  the  event  of  the  tenant  failing  to 
do  so :  it  was  considered  reasonable,  therefore,  I 
presume,  that  a  certain  time  should  be  allowed 
to  the  tenant ;  and  if  he  did  not  make  the  pay- 
ment, then,  that  the  mortgagee  should  have  a 
reasonable  time  after  that  failure  by  the  tenant 
within  which  he  should  on  his  part  make  the 
payment.  The  construction  I  put  upon  these 
statutes  appears  to  me  to  be  a  very  reasonable 
construction,  and  is  free  from  many  of  these 
anomalies  and  difficulties  to  which  the  opposite 
construction  would  lead.  If  the  tenant  pays  the 
amount  of  the  rent  in  arrear,  together  with  the 
costs  within  the  period  of  six  months,  the  land- 
lord sustains  no  injury,  and  beyond  that  time  a 
further  period  is  allowed  in  the  case  of  the  mort- 
gagee; and  if  the  mortgagee  pays  the  rent  in  ar- 
rear within  nine  months,  together  with  the  costs, 
the  landlord  has  all  he  has  a  right  to  claim.    It 
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does  not  appear  to  me  that  there  is  any  inconve-      ,88°- 
nienee  in  the  construction ;  it  is  nothing  more     o'ibiuy 
than  the  effect  of  extending  with  respect  to  the 
claims  of  the  mortgagee  the  period  from  six  to 
nine  months,  within  which  the  rent  and  costs  are 
to  be  paid. 

It  was  suggested  that  a  noble  and  learned  Lord 
who  formerly  held  the  office  of  Lord  Chancellor 
of  Ireland,  had  expressed  a  different  opinion  with 
respect  to  the  construction  of  these  Acts :  I  refer 
to  my  Lord  Redesdale.  Undoubtedly  in  the  case 
of  Ntsbit  v.  Tredennick,*  he  did  intimate  a  different 
opinion,  but  that  opinion  formed  no  part  of  his 
judgment  in  the  cause.  After  the  cause  was 
heard,  and  when  he  pronounced  bis  judgment,  he 
carefully  abstained  from  delivering  any  opinion 
with  respect  to  the  construction  of  those  Acts : 
it  was  not  necessary  fbr  the  decision  of  that  case, 
and  when  this  case  was  argued  during  the  last  ses- 
sion at  your  Lordships'  bar,  that  noble  and  learned 
Lord  was  present  during  a  part  of  the  argument ; 
he  read  the  papers,  he  attended  to  the  subject, 
he  informed  me  that  he  considered  it  a  case  of 
great  importance,  requiring  much  consideration, 
and  was  very  for  from  entertaining  that  view  of  it 

♦  1.  Bull  sod  Btatty,  29.  The  caj*  vat  heard  before  and  de- 
cided by  Lord  Manners.  It  was  a  case  in  which  a  new  lease 
had  been  obtained  by  a  mortgagee  of  a  leasehold  interest,  which 
had  been  evicted  for  non-payment  of  rent,  after  the  expiration 
of  the  six  and  nine  months  allowed  to  the  lessee  and  mortgagee 
to  redeem,  by  Stat.  8  Geo  I.  c.  2,  s.  4,  but  in  pursuance  of  a 
contract  entered  into  in  the  period  between  the  six  and  nine 
months,  if  the  parties  interested  did  not  redeem  i  The  Court  held 
that  this  was  not  a  graft  upon  the  former  lease,  nor  a  trust  for 
the  lessee ;  the  mortgagee  not  being  in  possession  nor  procur- 
ing the  lease  behind  the  b*ck  of  the  lessee. 
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1830.  at  the  period  to  which  I  am  referring,  which  he 
is  conceived  to  have  held  at  the  time  when  the 
Er«tom.  judgment  in  Nesbit  v.  Tredennick  was  pronounced. 
We  have  unfortunately  lost  the  benefit  of  valuable 
assistance  by  the  death  of  that  distinguished  in- 
dividual. 

It  was  thought  also  that  the  opinion  of  Lord 
Chancellor  Manners  tended  to  the  opposite  con- 
struction of  those  Acts  of  Parliament.  That 
noble  and  learned  Lord  was  present,  I  believe, 
during  the  whole  of  the  argument.  I  have  had 
an  opportunity  of  conversing  with  him  upon  the 
subject,  and  so  far  from  entertaining  a  different 
opinion,  he  has  authorized  me  to  state  that  he 
entirely  concurs  in  the  construction  I  have  felt  it 
my  duty  to  put  upon  these  Acts. 

If  your  Lordships  shall  adopt  the  opinion  I  have 
expressed  respecting  the  construction  of  these 
Acts,  the  rest  of  the  case  will  admit  of  little 
doubt  or  difficulty.  In  this  case  the  representa- 
tives of  the  mortgagees,  within  nine  months,  ten- 
dered the  amount  of  the  rent  in  arrear,  and  the 
costs.  A  bill  was  filed,  and  that  money  was  paid 
into  Court.  A  decree  was  obtained  in  that  suit, 
and  after  the  proceedings  had  arrived  at  this 
position,  an  agreement  was  entered  into  between 
the  landlord  on  the  one  side,  and  the  representa- 
tives of  the  mortgagee  on  the  other,  the  object  of 
which  was  to  defeat  the  claims  of  those  who  were 
interested  under  the  lease.  The  circumstances 
connected  with  this  part  of  the  transaction  are  de- 
tailed very  particularly  in  the  proceedings  on  your 
Lordships*  table.  I  have  read  them  with  attention, 
and  am  satisfied  the  Court  below  acted  correctly 
in  refusing  to  sanction  or  support  such  an  agree* 
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ment,  the  object  of  which  was  to  defeat,  for  the  1830. 
benefit  of  the  landlord,  the  claims  of  those  inte-  ^^i 
rested  under  the  lease.  The  question,  therefore, 
at  last  comes  to  the  decree  which  was  ultimately 
pronounced  in  the  month  of  July,  1 824.  By  that 
decree  the  Plaintiff  in  this  cause  Sarah  Fetherston, 
was  declared  by  the  Court  to  be  at  liberty  to  pro- 
ceed in  taking  the  accounts  in  this  cause,  which 
were  directed  under  the  previous  decree  of  the 
9th  of  May,  1817,  in  the  other  cause.  It  appears 
to  me,  that  this  decree  of  the  16th  of  July,  1824, 
was  perfectly  correct,  for  the  object  of  that  decree 
was  to  take  the  account  between  the  landlord  and 
the  persons  interested  under  the  lease,  and  it  is 
clear  that  the  other  questions  never  could  be  pro- 
perly adjusted  until  those  accounts  had  been  pre- 
viously taken.  Under  these  circumstances  I 
should  recommend  to  your  Lordships  to  affirm 
the  decree  of  the  Court  below. 


Judgment  affirmed 


vol.  iv.  o 
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THE   AMICA- 
BLE SOCIETY 

BOLLAMD. 


ENGLAND. 


(COURT   OF   CHANCERY.) 


The  Amicable  Society  for  a  Per-  >   A      „        • 
_         ..  _.  y  Appellants. 

petual  Life  Assurance  Office  > 

James   Bolland,    Joseph   Hare,  )  p         .    . 
and  Matthias  Koops  Knight     > 


In  the  year  1815,  a  contract,  called  a  policy  of  insurance,  was 
made  by  F.  with  the  Amicable  Insurance  Company,  by 
which  F.  agreed  to  pay  188/.  15s.  yearly  to  the  Society,  ac- 
cording to  the  provisions  of  the  bye-laws,  and  in  consideration 
of  these  payments  F.  was  admitted  a  member  of  the  Society, 
who  bound  themselves  and  their  successors  to  pay  to  the  execu- 
tors, administrators,  or  assigns  of  F.  such  a  share  of  the  joint* 
stock  as  should  become  due  upon  his  death,  according  to  the 
charters  and  bye-laws  of  the  Society.  The  annual  payments 
were  made  by  F.to  the  Society  for  ten  years.  In  1820,  F.  as- 
signed all  his  interest  under  the  policy,  without  consideration, 
upon  certain  trusts  for  a  nominee  in  the  indenture  of  assign- 
ment. In  1824,  F.  was  convicted  of  felony  and  executed, 
having  the  day  before  his  conviction  been  declared  a  bank- 
rupt. Upon  a  bill  filed  by  his  assignees  against  the  Society, 
the  nominee,  and  the  trustees,  claiming  the  benefit  of  the 
policy :  Held  in  the  Court  below  that  they  were  entitled  to 
the  relief  prayed.  But  this  decision  was  reversed  on  appeal, 
upon  the  ground,  that  the  contract  was  against  public  policy, 
and  must  be  considered  and  construed  as  if  a  clause  had 
been  inserted  in  terms  insuring  against  the  event  of  the  com- 
mission of  a  capital  felony  by  die  party  insured. 


IN  Hilary  term,  1825,  the  Respondents  filed  a 
bill  in  the  Court  of  Chancery  against  James  Ca- 
thro w  Disney,  and  Ann  Nelson  his  wife,  Sir  E verard 
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Home  Bart.,  Joseph  Birch,  Jedediah  Kerie,  and  1880. 
the  Appellants,  stating,  (among  other  things)  that 
for  many  years  previous  to,  and  in  September, 
1819,  Henry  Fauntleroy  carried  on  the  trade  and  ■ollanb. 
business  of  a  banker,  in  partnership  with  William 
Marsh,  Josias  Henry  Stracey,  and  George  Edward 
Graham,  under  the  style  and  firm  of  Marsh,  Stra- 
cey, Fauntleroy,  and  Graham  : — 

That  in  the  month  of  January,  1815,  Henry 
Fauntleroy  effected  an  insurance  upon  his  life, 
with  the  Appellants,  the  incorporated  Society  for 
the  insurance  of  lives,  called  "  The  Amicable  So* 
"  ciety  for  a  Perpetual  Assurance  Office,"  which 
policy  bears  date  the  11th  of  January,  1815, 
whereby,  after  reciting  that  Henry  Fauntleroy 
had  paid  to  the  Society  the  sum  of  25/.,  by  way 
of  premium  on  his  admission,  and  the  further  sum 
of  128/.  15s.  as  the  first  yearly  payment  of  the 
annual  sum  of  128/.  15s.,  which  Henry  Fauntleroy 
had  agreed  to  pay  yearly  to  the  Society,  accord- 
ing to  the  provisions  of  the  bye-laws  of  the  So- 
ciety, it  was  witnessed,  that  in  consideration  of 
the  premises  Henry  Fauntleroy  was  thereby  ad- 
mitted a  member  of  the  Society  on,  Nos.  6025, 
6026,  6027,  6028,  6029,  6030,  6031,  6032,  6033, 
6034,  6035,  6036,  6037,  6038,  6039,  6040,  6041, 
6042,  6043,  6044,  6045,  6046,  6047,  6048,  6049; 
and  the  Society  thereby  bound  themselves  and 
their  successors  to  pay  to  the  executors,  adminis- 
trators or  assigns  of  Henry  Fauntleroy,  such  a  pro- 
portion or  share  of  the  joint-stock  and  fund  of  the 
Society  as  should  become  due  upon  the  death  of 
Henry  Fauntleroy,  according  to  the  charters  and 
bye-laws  of  the  Society  :— 

That  such  policy  of  assurance  was  signed  by 

o2 
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1830.      the  directors,  and  sealed  with  the  seal  of  the  So* 
the  7md-    cietY*  anc*  Henry  Fauntleroy  from  the  time  of  the 
ble  society    making  of  such  policy  of  assurance  until  the  time 
bollan*.     of  his  death,  regularly  paid  the  premiums  as  they 
became  due  upon  the  policy  of  assurance,  and 
that  such  policy  of  assurance  was,  at  the  time  of 
his  death,  a  valid  and  subsisting  policy  of  assur- 
ance, and  that  there  was  then  due  and  payable 
thereon,  or  in  respect  thereof,  according  to  the 
charters  and  bye-laws  of  the  Amicable  Society, 
a  sum  of  money,  amounting  to  6000/.  and  up- 
wards : 

That  Henry  Fauntleroy  being  so  possessed  of 
and  entitled  to  the  said  policy  of  assurance,  some 
time  in  the  month  of  January,  1820,  executed  an 
indenture  bearing  date  the  1 0th  day  of  September, 
1819,  and  which  was  made  apd  executed  by  and 
between  Henry  Fauntleroy  on  the  one  part,  and 
Sir  Everard  Home,  Baronet,  and  Joseph  Birch, 
Esq.  of  the  other  part,  whereby,  after  reciting 
the  policy  of  assurance,  and  that  Henry  Faunt- 
leroy had  agreed  with  Sir  Everard  Home  and 
Joseph  Birch  to  assign  all  his  right,  title,  and 
interest  in  the  policy,  and  the  money  secured 
thereby,  and  to  become  due  thereon  upon  his 
death,  it  was  witnessed,  that  in  pursuance  of  the 
agreement,  and  in  consideration  of  5*.  to  Henry 
Fauntleroy,  paid  by  Sir  Everard  Home  and  Joseph 
Birch,  Henry  Fauntleroy  bargained,  sold,  and 
assigned  the  policy  of  assurance,  and  all  sums  of 
money  secured  thereby,  or  to  become  due  thereon, 
and  all  his  estate,  and  interest,  &c,  to  have,  re- 
ceive, take,  keep,  possess,  and  enjoy  the  policy, 
and  sums  of  money  and  premises,  unto  Sir  Ever- 
ard Home  and  Joseph  Birch,  their  executors,  ad- 
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ministrators,  and  assigns,  thenceforth  as  to  and       1830. 
for  their  own  proper  estate,  goods,  chattels,  monies,    t^Tami£a- 
and  effects :—  DLB  80C1ETV- 

That  Sir  Everard  Home  and  Joseph  Birch,  exe-  *ollakd. 
cuted  a  declaration  of  trust,  bearing  date  the  19th 
of  September,  1819,  whereby  they  declared  that 
the  before  written  assignment  was  made  to  them 
in  trust  for  the  benefit  of  Ann  Nelson  Macnamara, 
otherwise  Cathrow,  commonly  called  Cathrow, 
whose  maiden  name  was  Ann  Nelson  Peele,  and 
that  they  would  stand  possessed  of  the  policy  and 
all  benefit  and  advantage  to  arise  therefrom,  in 
trust,  for  the  sole  and  separate  use  and  benefit  of 
Ann  Nelson  Macnamara,  for  her  own  sole  and  se- 
parate use  and  benefit,  notwithstanding  her  cover- 
ture with  her  present  or  any  future  husband, 
and  free  from  his  and  their  debts,  control,  or  en- 
gagements ;  and  that  the  receipt  and  receipts  of 
Ann  Nelson  Macnamara,  should  be  a  good  and 
sufficient  discharge  for  any  money  arising  there- 
from, and  that  the  policy,  and  all  benefit  and 
advantage  to  arise  therefrom,  should  be  at  the 
absolute  disposal  of  Ann  Nelson  Macnamara,  by 
deed,  will,  or  in  any  other  manner  she  should 
think  fit;  and  Henry  Fauntleroy  thereby  cove- 
nanted with  Sir  Everard  Home  and  Joseph  Birch 
that  he  would  pay  the  annual  sum  of  128/.  15s., 
according  to  the  terms  of  the  policy  : — 

That  Henry  Fauntleroy  at  or  about  the  same 
time  signed  a  memorandum,  which  was  in.  the 
words  and  figures  following:  "  Memdum.  This 
"  assignment  was  given  to  Sir  Everard  Home  and 
"  Joseph  Birch,  in  trust,  to  pay  Ann  Nelson  Ca- 
throw the  proceeds  upon  my  decease.  (Signed,) 
H.  Fauntleroy,  Berners  Street,  September,  10th, 
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1830.       «  1819."    That  the  person  in  the  said  instrument 

toT^mica-    described  as  Ann  Nelson  Macnamara,  was,  at  the 

blb  society  tjme  0f  j^  execution  of  the  instrument,  the  wife 

bollahdv     0f  fae  defendant  James  Cathrow  Disney:    That 

Henry  Fauntleroy  never  received,  or  agreed  or 

intended  to  receive  any  valuable  consideration 

for  the  assignment  of  the  policy  of  assurance, 

but  the  assignment  was  purely  voluntary  on  his 

part,  and  it  was  intended  by  him  either  that  the 

policy  of  assurance  so  assigned  should  be  held  in 

trust  for  himself  and  as  he  should  direct,  or  that 

the  same  should  be  held  for  the  benefit  of  Ann 

Nelson  Cathrow,  as  a  present  and  voluntary  as- 

signment  from  him  : — 

That  on  the  16th  of  September,  1824,  a  com- 
mission of  bankrupt  issued  against  William  Marsh, 
Josias  Henry  Stracey,  and  George  Edward  Gra- 
ham, under  which  they  were  found  and  declared 
to  be  bankrupts,  and  the  Respondents  were 
chosen  assignees  of  their  estates  and  effects,  and 
the  usual  bargain,  sale,  and  assignment  thereof 
were  made  to  them  accordingly ;  and  on  the  29th 
of  October,  1824,  a  commission  of  bankrupt  issued 
against  Henry  Fauntleroy,  under  which  he  was 
found  and  declared  to  be  bankrupt,  and  all  the  es- 
tate and  effects  of  Henry  Fauntleroy  had  become 
vested  in  the  Respondents  as  his  assignees  under 
such  commission  : — 

That  Henry  Fauntleroy  died  on  the  30th  day  of 
November,  1824,  and  the  monies  secured  by  the 
policy  of  assurance  thereby  became  payable. 

Upon  this  statement  of  facts  it  was  (among 
other  things)  prayed  by  the  bill  that  the  assign- 
ment of  the  policy  of  assurance  might  be  declared 
to  have  been  void,  or  might  be  set  aside,  and  that 
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the  Respondents  might  be  declared  to  be  entitled      .  1830. 
to  the  policy  of  assurance  and  the  money  then    T^^fm 
payable  thereon,  and  that  it  might  be  ascertained  BL*  «°c"5t* 
what  was  then  payable  upon  the  policy  of  a$sur~    Holland. 
ance,  and  that  the  Appellants  might  be  decreed 
to  pay  what  was  so  due  to  the  Respondents,  and 
that  James  Gathrow  Disney  and  Ann  Nelson  his 
wife,  and  Sir  Everard  Home  and  Joseph  Birch, 
might  be  decreed,  if  necessary,  to  assign  the 
policy  to  the  Respondents,  and  to  deliver  up  the 
same  to  them,  and  to  do  all  necessary  acts  to  en- 
able the  Respondents  to  receive  what  was  then 
due  thereon. 

On  the  13th  of  May,  1825,  the  Appellants  put 
in  their  answer,  whereby  (among  other  things) 
they  admitted  the  insurance,  and  the  payment  of 
the  premiums  due  thereon  up  to  and  until  the 
11th  day  of  January,  1824,  and  that  the  policy 
was  a  valid  and  subsisting  policy,  up  to  the  30th 
of  October,  1824,  or  up  to  the  23d  day  of  Octo- 
ber, 1824,  being  the  first  day  of  the  session,  at 
which  Henry  Fauntleroy  was  tried  and  convicted. 
That  in  case  the  policy  of  assurance  was  a  valid 
and  subsisting  policy  at  the  time  of  the  death  of 
Henry  Fauntleroy,  there  was  then  due  thereon, 
according  to  the  charters  and  bye-laws  of  the 
Amicable  Society,  a  large  sum  of  money,  which 
they  believed  would  amount  to  6000/.  or  there- 
abouts. 

The  Appellants  also  admitted  by  the  answer,  the 
execution  Of  the  indentures  of  the  10th  of  Septem- 
ber, 1819,  and  the  19th  of  September,  1819,  that 
Henry  Fauntleroy,  at  or  about  the  same  time  signed 
a  memorandum  to  the  purport  or  effect  in  the  bill 
mentioned.    They  also  admitted  the  bankruptcies 
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1830.      of  the  firm,  and  of  Fauntleroy,  and  his  death;  but 
£T£L    they  contended,  that  the  money  secured  by  the 
blb  socibtt  policy  of  assurance  did  not  thereby  become  pay- 
bollInd.     able,  and  that  the  Respondents  were  not,  as  assig- 
nees of  Henry  Fauntleroy,  entitled  to  the  policy 
of  assurance  and  to  the  money  payable  thereon. 

The  Appellants  also  by  their  answer  stated, 
that  the  Society  was  first  incorporated  by  letters 
patent  under  the  Great  Seal  of  England,  bearing 
date  at  Westminster  the  25th  day  of  July,  in  the 
fifth  year  of  the  reign  of  Queen  Anne,  and  in  the 
year  of  our  Lord,  1707,  whereby  the  Queen 
granted  that  William,  then  Lord  Bishop  of  Oxford, 
and  the  other  persons  therein  named,  and  all  and 
every  other  person  and  persons  who  should  be  ad- 
mitted to  be  a  subscriber  and  subscribers,  ac- 
cording to  the  directions  thereinafter  contained, 
not  exceeding  2000  persons  in  the  whole,  should 
be  and  be  called  one  body  corporate  and  politic 
in  deed  and  in  name,  by  the  name  of  "  The  Ami- 
cable Society  for  a  Perpetual  Assurance  Office ;" 
and  the  Queen  also  granted,  amongst  other  things, 
that  all  and  every  other  person  or  persons  who 
thereafter  should  be  admitted  members  of  the  So- 
ciety according  to  the  powers  and  authorities 
thereby  granted,  should  be  and  be  esteemed  mem- 
bers of  the  same  corporation  thereby  constituted : 
and  that  after  the  fifth  year,  to  be  computed  from 
the  25th  of  March,  1707,  10,000/.  of  lawful  Eng- 
lish money  and  so  much  more  as  should  be  agreed 
on  by  a  majority  of  the  members  for  the  time 
being,  assembled  in  a  general  court,  should  be 
annually  paid  and  equally  divided  among  the  no- 
minees of  the  members  who  should  die  in  every 
year  then  next  ensuing,  their  respective  execu-> 
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tors,  administrators  or  assigns,  and  that  the  re*       1890. 
mainder  of  the  monies  which  should  be  contri-   ^J^nei. 
buted  and  paid  as  therein  mentioned,  together  BLE  j°««tt 
with  such  interest,  increase  or  improvements  as     boiaahd. 
should  arise,  accrue  or  be  made  thereof  or  thereby, 
or  should  arise  or  be  received  for  annuities  to  be 
granted  by  the  Society  to  their  own  members 
only,  should  be  reserved  and  improved  by  the 
Society  for  a  Perpetual  Assurance  Office,  for  the 
sole  use  and  benefit  of  all  and  every  the  members 
of  the  same  corporation,  according  to  their  re* 
spective  interests  therein. 

That  by  other  letters  patent  under  the  Great 
Seal  of  Great  Britain,  bearing  date  at  Westmin- 
ster, the  30th  day  of  October,  in  the  forty-eighth 
year  of  the  reign  of  King  George  the  Third,  and 
in  the  year  of  our  Lord,  1807,  after  partly  recit- 
ing or  taking  notice  of  the  former  letters  patent, 
and  two  subsequent  charters  granted  to  the  So- 
ciety, it  was  among  other  things  granted  and  or- 
dained, that  if  any  other  person  who  thereafter 
should  be  admitted  a  member  of  the  Society,  or 
should  be  a  contributor  thereto,  should  make  or 
sign,  or  cause,  or  willingly  or  wittingly  permit  to 
be  made  and  signed,  any  false  or  fraudulent  re- 
presentation or  declaration,  in  order  to  become  a 
member  thereof  or  contributor  thereto,  or  should 
refuse  or  neglect  to  pay  his  or  her  contribution 
according  to  the  bye-laws,  rules  and  orders  made 
or  to  be  made  in  the  General  Courts  of  the  So- 
ciety, or  should  break  any  of  the  conditions  which 
in  his  or  her  policy  should  be  specified,  every 
such  person,  and  his  or  her  executors,  administra- 
tors, or  assigns,  should  be  absolutely  excluded 
from  the  Society,  and  from  all  benefit  under  such 
policy ;  and  it  was  also  granted,  directed  and  ap- 
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1830.      pointed  that  seven-eighth  parts  of  the  annual  con* 
^T££k-    tributions,  which  should  become  due  in  every 
bli  socirrr  year^  and  should  be  actually  paid  by  or  on  ac- 
holland.    count  of  all  and  every  person  and  persons  who 
should  thereafter  become  a  member  or  members 
of  the  Society,  should  be  equally  divided  amongst 
and  duly  paid  to  the  nominees  of  the  members  of 
the  Society,  who  should  die  in  every  year,  their 
respective  executors,    administrators  or  assigns, 
together  with  such  part  of  the  annual  contribu- 
tions of  the  members  ef  the  Society,   admitted 
under  the  charters,  and  so  much  more  as  should  be 
agreed  upon  by  the  members  of  the  Society  for 
the  time  being,  or  the  major  part  of  thetn,  as 
should  be  present  in  general  courts  to  be  from 
time  to  time  assembled,  and  as  was  directed  by 
the  same  charters,  according  to  the  original  plan 
of  the  Society ;  and  that  the  remaining  eighth- 
part  of  the  monies  which  should  be  so  contri- 
buted and  paid,  together  with  such  interest,  in- 
crease and  improvements,  as  should  accrue  or  be 
made  thereof,  or  be  received  or  retained  for  an- 
nuities to  be  granted  by  the  Society,  and  all  other 
monies  which  should  be  received  by  or  on  ac- 
count of  the  Society,  should  be  reserved  and  im- 
proved for  the  sole  use  and  benefit  of  the  mem- 
bers, according  to  their  several  interests  therein. 
The  Appellants  then  by  their  answer,  after  set- 
ting forth  other  letters  patent  regulating  the  divi- 
dend, further  said,  that  Henry  Fauntleroy  at  the 
general  sessions  of  the  peace,  held  in  and  for  the 
City  of  London,  which  commenced   on  the  23td 
day  of  October,  1824,  was  indicted  for  felony,  arid 
was  on  the  30th  day  of  that  month,  tried  Tor^and 
convicted  of  felony,  and  afterwards  received  judg- 
ment of  death  and  was  executed  for  the  same ;. 
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and  submitted  that  upon  the  attainder  of  Henry      2830. 
Fauntleroy  for  felony,  he  ceased  to  be  a  member   ^^Jjj^. 
of  the  Society,  by  reason  whereof  and  also  by  BM  ****** 
reason  that  the  death  of  Henry  Fauntleroy  was    JMui»n. 
the  direct  consequence  ofv  or  was  occasioned  by 
his  own  felony,  no  claim  could  be  made  upon  the 
Society,  upon  or  by  virtue  of  the  policy  of  assur- 
ance, and,  that  although  they  were  ready  and  wil- 
ling to  pay  what  might  be  due  on  the  policy  to 
any  person  or  persons  legally  entitled  to  receive 
the  same,  yet  that  as  a  corporate  body,  they  were 
bound  to  raise  and  submit  the  question  to  the 
judgment  of  the  Court,  inasmuch  as  the  legal  re- 
presentatives of  the  other  members  of  the  So* 
ciety,  who  died  in  the  same  year  as  Henry  Faun- 
tleroy might  be  interested  therein ;  and  the  Ap- 
pellants submitted  to  the  judgment  of  the  Court, 
whether,  under  the  circumstance*,  his  Majesty's 
Attorney- General,  ought  not  to  have  been  a  party 
to  the  suit. 

By  an  order  dated  the  6th  of  June,  1825,  the 
bill  was  amended  by  striking  out  the  name  of  the 
defendant,  Jedediah  Kerie. 

The  cause  being  at  issue,  it  was  agreed  between 
the  Respondents  and  the  Appellants  that  a  copy  of 
policy  of  insurance  should  be  read  and  given  in  evi- 
denceon  the  part  of  the  Respondents  on  the  hear- 
ing of  the  cause;  that  the  Respondents  were  the  as- 
signees of  the  estate  and  effects  of  Henry  Fauntle-* 
roy  in  the  policy  named,  under  and  by  virtue  of  a 
commission  of  bankrupt  awarded  and  issued 
against  Henry  Fauntleroy,  under  which  he  was 
duly  found  and  declared  bankrupt,  and  his  estate 
and  effects  were  duly  assigned  to  the  Respond- 
ents on  the  29th  day  of  October,  1 824 ;  that  Henry 
Fauntleroy,  from  the  time  of  making  the  policy. 
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1839.  up  to  and  until  th§  11th  day  of  January,  1824,  or 
^^^1-  some  person  on  his  behalf,  regularly  paid  the  pre- 
slb  bocibty  miums  as  they  became  due  on  the  policy  :  that 
Holland,  the  printed  copies  of  the  several  charters,  let- 
ters patent  and  bye-laws  of  the  Appellants, 
the  Amicable  Society  for  a  Perpetual  Assur- 
ance Office,  should  be  read  and  given  in  evi- 
dence on  the  hearing  of  this  cause  without  fur- 
ther proof :  That  Henry  Fauntleroy  was  con- 
victed of  felony  on  the  30th  day  of  October, 
1824,  and  was  executed  on  the  30th  day  of  No- 
vember, 1824,  in  pursuance  of  such  conviction 
and  the  judgment  of  death  thereupon  pronounced 
upon  him :  That  a  copy  of  the  record  of  the  in- 
dictment and  conviction  should  be  read  and  given 
in  evidence  on  the  hearing  of  the  cause,  without 
further  proof,  and  that  Henry  Fauntleroy  named 
in  the  indictment  and  conviction  was  the  Henry 
Fauntleroy  named  in  the  pleadings  of  the  cause, 
upon  whose  life  the  insurance  mentioned  in  the 
pleadings  was  effected. 

The  Respondents  having  settled  with  the  claim- 
ants under  the  indenture  of  the  1 0th  day  of  Septem- 
ber, 1819,  and  obtained  an  assignment  of  the  policy, 
the  cause  came  on  to  be  heard,  on  the  21st  day  of 
May,  1827,  before  the  Master  of  the  Rolls; 
when  the  following  documents  were  read,  viz;., 
the  policy  of  insurance,  the  commission  of  bank- 
rupt issued  against  Henry  Fauntleroy,  and  the  as- 
signment dated  the  99th  day  of  October,  1824, 
a  book  marked  with  the  letter  A,  containing 
printed  copies  of  the  several  charters,  letters-pa^ 
tent  and  bye-laws  of  the  Appellants,  a  copy  of 
the  record  of  the  indictment  and  conviction  of 
Henry  Fauntleroy,  marked  with  the  letter  B ;  and 
it  being  admitted  by  the  Respondents  and  the 
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Appellants  that  Henry  Fauntleroy,  from  the  time  ^^ 
of  making  the  policy  up  to  and  until  the  11th  day 
of  January,  1824,  or  some  person  on  his  behalf, 
regularly  paid  the  premiums  as  tbey  became  due 
on  the  policy ;  and  that  the  said  Henry  Faunt- 
leroy was  convicted  of  felony  on  the  30th  day  of 
October,  1 824,  and  was  executed  on  the  30th  day 
of  November,  1824,  in  pursuance  of  such  con- 
viction ;  and  that  the  Henry  Fauntleroy  named 
in  the  indictment  and  conviction,  was  the  Henry 
Fauntleroy  named  in  the  pleadings  of  the  cause ; 
and  the  Respondents  by  their  counsel  undertak- 
ing to  pay  the  costs  in  the  suit  of  the  Defendants 
James  Cathrow  Disney  and  Ann  Nelson  his  wife, 
Sir  Everard  Home  and  Joseph  Birch,  it  was  or- 
dered by  the  decree  that  the  Respondents9  bill 
should  stand  dismissed  out  of  the  court  as  against 
the  last-mentioned  Defendants  with  costs ;  and 
it  was  declared  that  the  Respondents  as  assignees 
of  Henry  Fauntleroy,  were  entitled  to  the  policy 
of  assurance,  and  the  money  then  payable  thereon : 
and  the  Appellants  by  their  counsel  admitting 
that  the  sum  then  payable  upon  the  policy 
amounted  to  the  sum  of  6,084/.  7s.  6d.,  it  was  or- 
dered and  decreed  that  the  Appellants  should  pay 
to  the  Respondents  the  said  sum  of  6,084/.  7s.  6d. 

The  decree  was  passed  by  the  Register  of  the 
Court  on  the  8th  of  November,  1827,  and  was 
duly  signed  and  enrolled.  On  the  17th  of  No- 
vember, 1827,  the  Appellants  gave  notice  in 
writing9  to  the  solicitor  for  the  Respondents,  of 
the  intention  of  the  Appellants  to  appeal  from  the 
decree. 

By  an  order  bearing  date  the  4th  of  December, 
1827,  made  by  the  Vice  Chancellor  on  the  appli- 
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1590.  cation  of  the  Respondents,  it  was  ordered  that 
the  Appellants  do,  within  a  month,  pay  to  the 
Respondents  the  sum  of  6,084/*  7s.  6d. 

On  the  22d  of  December,  1827,  the  Appellants 
applied  to  the  Lord  Chancellor  to  suspend  the 
proceedings  under  the  decree  and  the  last  men- 
tioned order  until  the  hearing  of  this  appeal  to 
the ,  House  of  Lords.  But  the  application  was 
refused. 

On  the  9th  of  January,  1823,  the  Appellants, 
in  obedience  to  the  decree  and  the  order  of  the 
4th  of  December,  1827,  paid  to  the  Respondents, 
the  sum  of  6,084/.  7s.  6d.9  as  the  money  then 
payable  upon  the  policy. 

The  appeal  was  against  the  decree  of  the  21st 
of  May,  1827. 


For  the  Appellants. — Sir  C.   Wetherell,  and 
Mr.  Rose. 

The  insurance  was  effected  by  Henry  Faunt- 
leroy  upon  his  own  life,  which  life  ceased  in  con- 
sequence of  his  wilful  violation  of  the  law ;  and  it 
is  against  the  general  policy  of  the  law,  as  well  as 
established  principles,  that  either  the  insured,  or 
those  claiming  in  his  right,  should  recover  for  a 
loss  caused  solely  by  the  criminal  act  of  the  in- 
sured himself.  Insurance  is  legally  defined  to  be 
a  contract,  in  which  the  insurer,  in  consideration 
of  a  premium  equivalent  to  the  risk  run,  under* 
takes  either  against  probable  perils  and  losses, 
or  against  a  certain  event  as  in  the  case  of  death, 
but  uncertain,  as  to  the  period  of  its  taking  place. 
If  the  insured,  therefore,  can  at  any  time  by  his 
own  act  determine  the  event,  it  is  against  the 
essence  of  the  contract ;  and  much  more  is  it  so, 
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if  that  act  (as  in  the  present  instance)  be  felonious;       1890. 
which  the  law  always  considers  wilful.  t^Tam*- 

Henry  Fauntleroy  ceased  to  be  a  member  erf  *™  w*»*ty 
the  Amicable  Society,  which  is  a  corporation  es-     bouInq. 
tablished  by  royal  charter,  upon  his  attainder  by 
the  judgment  which  preceded  his  execution ;  and, 
therefore,  at  the  time  of  his  death  he  had  no  in-* 
terest  in  the  funds  of  the  Society. 

Fauntleroy,  by  the  effect  of  the  contract  of 
insurance,  became  a  member  of  an  incorpo- 
rated partnership,  the  object  of  which,  accord- 
ing to  the  recital  and  substance  of  the  charter, 
went  to  provide  a  maintenance  for  the  widows, 
children,  or  relatives  of  the  members,  upon  the 
casualty  of  death ;  and  it  would  be  a  fraud  upon 
the  partnership  if  any  partner  by  bis  own  act 
could  create  a  demand  upon  the  funds  which  was 
never  contemplated  in  the  contract.  The  con* 
tract  was  in  the  nature  of  a  wager  upon  an  uncer- 
tain event.  The  risk  insured  was  the  chance  of 
death  in  the  ordinary  course  of  events.  The  risk 
upon  which  the  claim  arises  is  the  chance  of  es- 
cape upon  the  commission  of  a.  capital  felpny, 
which  in  effect  is  not  a  chance,  but  a  certainty 
in  the  eye  of  the.  law,  and  death  which  is  the  pu- 
nishment is  the  act  of  the  guilty  party ;  for  the  pu- 
nishment follows  as  a  necessary  consequence  of 
the  crime,  and  the  criminal  must  intend  the  con- 
sequence when  he  does  the  act*  At  all  events,? 
the  risk  (if  it  be  one)  of  death  in  consequence  of 
the  commission  of  a  capital  felony,  is  not  the  risk 
insured,  but  a  different  one,  depending  on  the 
will  of  one  of  the  parties  to  the  contract,  which 
cannot  be  so  construed  a&  to  leave  it  in  the  option 
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1890*  which  shorten  life ;  they  accelerate  the  event  by 
hard  drinking,  or  hard  labour,  by  vice  or  exposure. 
Were  these  acts  ever  contemplated  as  grounds 
boixand.  to  question  the  validity  of  a  pdlicy  ?  It  does  not 
follow  of  necessity  that  the  party  will  be  hanged 
for  the  felony;  he  may  escape,  or  be  pardoned. 
Suppose  the  sentence  had  been  commuted  for 
transportation,  and  the  convict  transport  had  been 
wrecked,  and  the  party  had  perished  in  it,  would 
the  policy  then  have  been  valid?  Upon  what 
ground  would  it  have  been  deemed  invalid  ?  The 
property  in  a  policy  of  assurance  upon  life,  is  a 
property  increasing  in  value  from  year  to  year  a& 
the  premiums  are  paid,  and  it  is  transmissible 
and  purchased  daily  as  property  by  assignment, 
even  by  the  insurance  companies  themselves.  This 
property  was  assigned  by  Fauntleroy  before  Ms 
attainder,  and  before  the  act  of  felony,  and  the 
Society  would  have  purchased  the  interest  of  hi* 
assignee,  at  its  value,  the  day  before  thte  at- 
tainder. 


The  Lord  Chancellor. — The  circumstances  of  th* 
case  are  shortly  these:  In  January,  1815,  Hetiry 
Fauntleroy  insured  his  life  with  the  Amicable 
Insurance  Society.  In  the  month  of  May  iti  the 
same  year  he  committed  a  forgery  on  the  fiank 
of  England.  He  continued  to  pay  the  premiums 
upon  this  insurance  for  a  considerable  period  of 
time.  In  the  year  1824,  he  was  apprehended, 
and  on  the  29th  of  October  in  that  year  he  was 
declared  a  bankrupt,  and  an  assignment  of  liis 
effects  was  made  to  the  Respondents.  On  the 
following  day,  the  30th  of  October,  he  was  tried 
for  this  forgery ;  he  was  found  guilty,  sentenced 
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to  death,  and  in  the  month  of  November  following      JL880. 

was  executed.  «STSL 

The  .question  under  these  circumstances  is  this :  *™  B«CIBT* 
whether  the  assignees  can  recover  against  the  In*  *«***»». 
surance  Company  the  amount  of  this  insurance ; 
that  is  to  say,  whether  a  party,  ejecting  with  an 
insurance  company,  an  insurance  upon  his  life, 
and  afterwards  committing  a  capital  felony,  being 
tried,  convicted,  and  finally  executed,  whether, 
under  such  circumstances,  the  parties  represent- 
ing him,  and  claiming  under  him,  can  recover  the 
sum  insured  in  the  policy  so  effected.  I  attended 
to  the  argument  at  the  bar,  in  conjunction  with 
the  Noble  Lord  *  now  present,  and  we  have  both 
come  to  the  conclusion  that  the  assignees  cannot 
maintain  this  suit. 

It  appears  to  me  Jthat  this  resolves  itself  into 
a  very  plain  and  simple  -consideration.  Suppose 
that  in  the  policy  itself  this  risk  had  ben  insured 
against:  that  is,  that  the  party  insuring  had 
agreed  to  pay  a  sum  of  money  year  by  year, 
upon  condition,  that  in  the  event  of  his  commit- 
ting a  capital  felony,  and  being  tried,  convicted, 
and  executed  for  that  felony,  his  assignees  shall 
receive  a  certain  sum  of  money — is  it  possible  that 
such  a  contract  could  be  sustained?  Is  it  not 
void  upon  the  plainest  principles  of  public  policy  ? 
Would  not  such  a  contract  (if  available)  take 
away  one  of  those  restraints  operating  on  the 
minds  of  men  against  the  commission  of  crimes  ? 
namely,  the  interest  we  have  in  the  welfare  and 
prosperity  of  our  connexions.  Now,  if  a  policy 
of  that  description,  with  such  a  form  of  condition 

*  Lord  Radnor. 
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1830.      inserted  in  it  in  express  terms,  cannot,  on  grounds 

mTaT^a-    °f  Public  policy,  be  sustained,  how  is  it  to  be 

ble  sociKTT.  contended  that  in  a  policy  expressed  in  such 

boixand.     terms  as  the  present,  and  after  the  events  which 

have  happened,  that  we  can  sustain  such  a  claim? 

Can  we,  in  considering  this  policy,  give  to  it  the 

effect  of  that  insertion,  which  if  expressed  in  terms 

would  have  rendered  the  policy,  as  far  as  that 

condition  went  at  least,  altogether  void  ? 

Upon  this  short  and  plain  ground,  therefore, 
independently  of  the  more  complicated  argu- 
ments referred  to  by  the  counsel  at  the  bar,  in 
the  discussion  of  this  case,  I  think  that  this  policy 
cannot  be  sustained,  and  that  the  Respondents 
are  not  entitled  to  recover.  I  submit, '  therefore, 
that  the  judgment  of  the  Court  below  ought,  under 
these  circumstances,  to  be  reversed. 


Judgment  reversed. 
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1890. 

ENGLAND. 


THE  KING 

V. 

-WEST  WOOD. 


(court  of  king's  bench.) 
The  King      -----     Plaintiff  in  Error. 
Westwood     -----    Defendant  in  Error. 

To  an  information  in  the  nature  of  a  quo  warranto  against  W. 
a  Burgess  of  the  Borough  of  Chepping  Wycombe,  the  De- 
fendant in  two  of  his  pleas  stated  a  custom,  under  which,  the 
Mayor  and  common  council  of  the  corporation,  by  right, 
elected  the  burgesses.  By  a  third  plea  a  charter  was  set  forth 
granted  by  Charles  II.,  whereby  he  ordained  that  one  of  the 
most  honest  and  discreet  of  the  burgesses  should  be  elected 
as  in  the  letters  patent  directed  to  be  Mayor,  and  two  honest 
and  discreet  burgesses  to  be  bailiffs,  and  twelve  discreet 
burgesses,  residing  in  the  borough,  to  be  aldermen ;  that  the 
Mayor,  bailiffs,  and  burgesses  of  the  borough,  and  their  suc- 
cessors, or  the  major  part  of  them,  should  from  time  to  time 
for  ever,  elect  such  other  men  as  to  them  should  seem  most 
expedient,  to  be  burgesses,  and  that  the  aldermen  and  bailiffs, 
should  be  and  be  called  the  common  council  of  the  borough, 
and  that  the  Mayor,  aldermen  and  bailing  for  the  time  being, 
&c,  should  have  power,  from  time  to  time,  to  make  such  rea- 
sonable laws,  statutes  and  ordinances,  as  to  them  should  seem 
good  and  necessary,  according  to  their  sound  discretion,  for 
the  good  rule  and  government  of  the  burgesses,  arti Beers,  &c, 
inhabitants  of  the  borough,  and  for  declaring  in  what  manner 
the  members  of  the  corporation  and  inhabitants  of  the  bo- 
rough should  behave  and  conduct  themselves  in  their  offices, 
mysteries,  and  businesses,  and  for  the  good  rule  and  victual-* 
ling  the  borough,  and  for  letting  the  borough  lands,  and 
other  matters  concerning  the  borough,  and  that  they  should 
have  power  to  impose  fines  for  non-compliance  with  the  bye- 
laws.  The  plea  then  set  forth  the  manner  prescribed  by 
the  charter  for  electing  the  Mayor  and  bailiffs.  The  plea 
then  stated  the  acceptance  of  the  charter,  and  that  in  the  year 
1675,  the  then  Mayor,  bailiffs,  and  burgesses  made  a  bye-law, 
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1830.  (not  extant  in  writing)  that  from  thenceforth  the  Mayor  and 

v^vw  common  council  of  the  borough,  or  the  major  part  of  them, 

itas  kiii*  should  by  themselves,  and  without  the  concurrence  of  the 

wssTWooft*        other  burgesses,  choose  such  persons  as  they  should  think 

tit  to  be  burgesses  of  the  borough,  which  bye-law  had 
ever  since  been  observed,  and  was  still  in  force.  The  plea 
then  stated  that  W.  had  been  elected  according  to  the  bye- 
law. 

By  replications  to  the  first  and  second  pleas,  the  charter  was 
set  out,  and  it  was  averred  that  according  to  the  charter,  the 
burgesses  had  ever  since  been  eligible  and  of  right  ought  to 
have  been  elected  by  the  Mayor,  bailiffs,  and  burgesses  at 
large.    To  the  third  plea  a  general  demurrer  was  put  in 

The  rejoinder  alleged  that  the  charter  was  not  duly  accepted 
as  to  that  part  which  directed  that  the  Mayor,  bailiffs,  and 
burgesses,  &c«,  should  elect  burgesses.  To  this  there  was  a 
special  demurrer,  on  the  ground  that  a  charter  could  not 
be  accepted  in  part  without  special  authority  for  such  par- 
tial acceptance. 

The  Defendant  joined  in  demurrer,  and  upon  argument 
judgment  was  given  for  the  Crown  upon  the  first  and  second 
pleas,  and  for  the  Defendant  upon  the  third. 

Upon  a  writ  of  error  against  the  judgment  upon  the  third  ptea, 
it  was  held,  affirming  the  judgment  of  the  Court  below, 
that  the  bye-law  stated  in  the  third  plea  was  legal  and  valid. 


1  HE  question  in  this  case  related  to  the  consti- 
tution* of  the  corporation  of  Wycombe,  and  arose 
upon  a  demurrer  to  a  plea,  and  was  in  effect 
whether  a  bye-law,  made  by  the  whole  body  of 
a  corporation  restricting  the  right  of  electing 
burgesses  to  a  select  body  of  the  corporation  was 
valid ;  the  charter  by  which  the  corporation  was 
created  or  continued  having  provided  that  the 
election  should  be  in  the  whole  body* 

In  Hilary  term,   1819,  a  motion  was  made  in 

*  See  the  note  at  the  end  of  the  Case. 
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the  Court  of  King's  Bench,  upon  the  affidavit  of  a  1890. 
burgess  and  an  inhabitant,  for  a  rule  to  show  cause 
why  an  information,  in  the  nature  of  a  quo  war-  *• 
ranio,  should  not  be  filed  against  Thomas  West- 
wood,  the  Defendant  in  error,  to  show  by  what 
authority  he  claimed  to  be  one  of  the  burgesses 
of  the  borough- 

No  cause  being  sfrown  against  this  rule,  it  was 
made  absolute,  and  in  faster  term  of  the  same 
year,  an  information  was  filed  against  the  defen- 
dant, to  which  he  put  in  four  pleas, — the  first,  of 
an  ancient  custom  for  the  mayor  and  common 
council  of  the  borough  to  elect  the  burgesses ;  the 
second,  third,  sm4  fourth,  being  in  substance  the 
same,  founding  the  right  of  such  election  upon  a 
presumed  bye-Jaw. 

Issuep  were  taken  to  these  several  pleas,  and 
on  the  tri^l  of  the  same  at  the  Bucks  Midsummer 
Assizes,  1821,  a  verdict  was  found  for  the  Defen- 
ant  generally ,  upon  all  the  issues. 

In  Michaelmas  term,  1821,  an  application  was 
made  to  the  King's  Bench  to  set  aside  this  ver- 
dict, on  the  ground  of  all  the  issues  being  found 
for  the  defendant,  which  was  manifestly  wrong, 
as  the  issues  were  inconsistent,  and  that  the  jury 
should  have  given  their  verdict  for  the  defendant  on 
one  plea  jonly,  ina$mi)ch  as  his|  ejection  could  only 
have  been  mptdp  according  to  one  of  the  modes 
pleaded-  The  Court  granted  this  application  as 
to  the  issues  upon  the  first  and  second  pleas,  with 
liberty  to  each  party  to  amend  their  pleadings 
without  cqstg.  The  Defendant  accordingly  put 
in  the  following  amended  pleas : 

The  first  plea  stated,  that  Chepping  Wycombe 
had  been  a  borough  from  time  immemorial,  and, 
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1830.  that  during  all  that  time  there  have  been  within  the 
^^0  borough  a  mayor,  two  bailiffs,  and  an  indefinite 
*•  number  of  burgesses,  of  which  burgesses  there  have 
been  twelve,  sometimes  called  principal  burgesses, 
sometimes  capital  burgesses,  and  for  a  long  time  and 
now  called  aldermen,  who,  together  with  the  bailiffs 
of  the  borough  for  the  time  being,  have  been  a  com- 
mon council  to  assist  the  mayor :  that  from  time  im- 
memorial there  hath  been  an  ancient  and  laudable 
custom  within  the  borough,  that  the  mayor  and 
common  council  for  the  time  being,  or  the  major 
part  of  them  duly  assembled  together  for  that 
purpose,  have  from  time  to  time  by  themselves, 
and  without  the  concurrence  and  assistance  of  the 
rest  of  the  burgesses,  nominated  and  elected  such 
person  or  persons  to  be  a  burgess  or  burgesses  of 
the  said  borough,  as  to  them,  the  mayor  and  com- 
mon council  for  the  time  being,  or  the  major  part 
of  them  so  assembled  together,  hath  seemed  meet, 
and  that  the  Defendant  was  duly  nominated  and 
elected  pursuant  to  the  said  custom,  and  duly 
admitted  into  the  office  of  burgess. 

The  second  plea  was  the  same  in  substance  as 
the  first,  but  stated  generally,  that  immemorially 
there  had  been,  and  ought  to  be,  and  was,  a  com- 
mon council,  without  stating  how  it  was  consti- 
tuted; and  that  there  was  a  custom  for  the 
mayor  and  common  councilmen  to  elect  bur- 
gesses, and  stated  the  Defendant's  election  by  the 
common  council. 

The  third  plea  alleged,  that  the  borough  of 
Chepping  Wycombe  had  been  from  time  imme- 
morial an  ancient  borough ;  and  that  long  before 
and  at  the  time  of  granting  the  letters-patent 
thereinafter  mentioned,  the  burgesses  of  the  said 
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borough  were  a  body  politic  and  corporate,  called  1&30* 
and  known  by  the  name  of  the  mayor,  bailiffs,  and  ^TITX 
burgesses  of  the  borough  of  Chepping  Wycombe,  T^WI. 
and  that  from  time  immemorial  there  had  been  an 
indefinite  number  of  burgesses  within  the  said  bo- 
rough, and  that  King  Charles  II.,  in  the  fifteenth 
year  of  his  reign,  did,  by  letters-patent,  grant,  or- 
dain, constitute,  and  confirm  to  the  said  mayor, 
bailiffs,  and  burgesses,  that  there  should  thence- 
forth be  one  of  the  most  honest  and  discreet  bur- 
gesses, to.be  elected  in  manner  in.  the  letters* 
patent  mentioned,  to  be  mayor;  two  honest 
and  discreet  burgesses,  to  be  bailiffs;  and  twelve 
discreet  men,  continually  residing  in  the  said 
borough,  who  should  be  called  aldermen ;  and 
that  the  mayor,  bailiffs,  and  burgesses  of  the 
borough,  and  their  successors,,  or  the  major 
part  of  them,  from  time  to  time  for  ever, 
should  and  might  be  able  to  elect  so  many  and 
such  other  men,  inhabiting  or  not  inhabiting, 
within  the  said  borough,  as  to  them  should 
seem  most  expedient,  to  be  burgesses  of  the 
said  borough;  and  the  said  King  did  thereby 
grant  and  confirm  unto  the  said  mayor,  bailiffs, 
and  burgesses,  that  the  said  aldermen  and 
bailiffs  should  be  and  be  called  the  common 
council  of  the  borough ;  and  that  the  mayor,  al- 
dermen, and  bailiffs  of  the  said  borough,  and 
their  successors  for  the  time  being,  or  the  major 
part  of  them,  (of  whom  the  mayor  for  the.  time 
being  the  said  late  King  willed  to  be  one,)  might 
and  should  have  full  power  and  authority  to  frame, 
constitute,  ordain,  and  make,  from  time  to  time, 
such  reasonable  laws,  statutes,  and  ordinances 
whatsoever,  as  to  them  should  seem  to  be  good, 
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1^0.       wholesome,  ijseful,  honest,  and  necessary,  accord- 
ing to  their  sound  discretion,  for  the  good  rule 
^^    and  government  of  the  burgesses,  artificers,  &c, 
inhabitants  of  the  borough  aforesaid,  for  the  time 
being,  and  for  declaring  in  what  manner  and  order 
the  aforesaid  mayor,  aldermen,  bailiffs,  and  bur* 
gesses,  4pd  the  (artificers,  iuhahitppts,  and  resi- 
dents of  the  borough  aforesaid,  .should  behave, 
conduct,  and    carry  themselves  in  their  offices, 
mysteries,  and  businesses,  within  the  said  borough 
and  the  limits  thereof,  for  the  time  being,  and 
otherwise,  for  the  further  good  and  public  advan- 
tage and  rale  of  the  said  borough,  and  the  victu- 
alling of  the  said  borough ;  and  also  for  the  bet- 
ter preservation,  government,  disposition,  letting, 
and  demising  of  lands,,  tenements,  possessions, 
revenues,  and  hereditaments,    to  the  aforesaid 
mayor,  bailiffs,  and  burgesses,  and  their  succes- 
sors, by  the  said  letters-patent,  or  otherwise  given, 
granted,  assigned,  of  confirmed,  or  thereafter  to 
be  given,  granted,  or  assigned,  and  other  matters 
and  causes  whatsoever,  touching  or  in  anywise 
concerning  the  said  borough,  or  the  $tate,  right, 
and  interest  of  the  same  borough :  and  that  the 
mayor,  aldermen,  and  bailiffs  should  have  power 
to  impose  fines  for  non-compliance  with  their 
bye-laws. 

The  plea  then  recited  part  of  the  charter,  no- 
minating the  first  officers  of  the  borough,  and  set 
out  the  mode  of  electing  them  in  future  as  fol- 
lows :—>"  And  the  said  late  King,  by  his  said  let- 
ters-patent, for  himself,  &c.»  further  granted  and 
confirmed,  that  the  said  mayor,  bailiffs,  and  bur- 
gesses of  the  borough  aforesaid,  for  the  time  being, 
or  th$  major  part  of  them,  from  time  to  time  for 
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ever  thereafter,  might  and  should  have  power  and      1690. 
authority,  yearly  and  every  year,  on  the  Thurs- 
day next  before  the  feast  of  Saint  Michael  the         *• 
Archangel,  to  assemble  themselves,  or  the  major 
part  of  them,  in  the  Guildhall  of  the  borough 
aforesaid,  or  hi  any  other  convenient  place  within 
the  borough,  to  be  limited  and  assigned  accord- 
ing to  their  discretion,  and  there  to  continue  un- 
til they,  or  the  major  part  of  them  there  then  as- 
sembled, should  choose,  elect  and  nominate  one  of 
the  aldermen  of  the  borough  aforesaid,   to  be 
mayor  of  the  borough  aforesaid  for  one  whole 
year  then  next  ensuing ;  and  that  then  and  there 
they  should  and  might  be  able  to  elect  and  nomi- 
nate, before  they  should  from  thenee  depart,  one 
of  the  aldermen  of  the  borough  aforesaid,  for  the 
time  being,  who  should  be  mayor  of  the  borough 
aforesaid  for  one  whole  year  then  next  ensuing; 
and  that  he,  after  he  should  be  so  elected,  before, 
he  should  be  admitted  to  execute  the  same  office, 
should  take  a  corporal  oath,  (within  a  certain 
time,)  before  the  mayor,  his  last  predecessor,  if 
present,— or,  if  he  should  be  absent,  then  before 
such  of  the  aldermen  and  the  rest  of  the  bur- 
gesses  who  should  be  present, — faithfully  to  exe- 
cute the  same  office:    And  his  said  late  Majesty 
King  Charles  the  Second,  by  his  said  letters-pa- 
tent, for  himself,  his  heirs,  and  successors,  foe 
ever  granted    and  confirmed  to  the    aforesaid 
mayor,  bailiffs,  and    burgesses  of  the  borough 
aforesaid,  and  their  successors,  that  the  mayor, 
aldermen,  and  bailiffs  of  the  borough  aforesaid  for 
the   time  being,   or   the  major  part  of  them, 
from  time  to  time  for  ever  thereafter,  might  and 
should   have  power  and   authority  yearly  and 
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1830.      every  year,  on  Thursday  next  before  the  feast 
of  the  Annunciation  of  the  blessed  Virgin  Mary, 
*wMn    to  assemble  themselves,  or  the  major  part  of 
them,  in  the.  Guildhall  of  the  borough  aforesaid, 
or  in  any  other  convenient  place  in  the  borough 
aforesaid,  to  be  limited  and  assigned  according  to 
their  discretion,  and  there  to ,  continue  until  they, 
or  the  major  part  of  them  there  then  assembled, 
should  elect  and  nominate  two  bailiffs  of  the 
borough,  aforesaid,  for  one  year  then  next  ensu- 
ing:   and  that  they,   after  they  should  be    so 
elected,  before  they  should  be  admitted  to  exe- 
cute the  same  office,  should  (within  a  certain  time) 
take  a  corporal  oath  before  the  mayor,  or  in  his 
absence,  before  the  bailiffs,  their  last  predeces- 
sors, or  either  of  them,  in  the  presence  of  such  of 
the  aldermen  and  the  rest  of  the  burgesses  who 
should  there  be  present :  And  his  said  late  Ma- 
jesty King  Charles  the  Second,  by  his  said  letters 
patent,  for  himself,  his  heirs  and  successors,  fur- 
ther granted  to  the  said  mayor,  bailiffs,  and  bur- 
gesses of  the  borough  aforesaid,  that  if  any  or 
either  of  the  aldermen  of  the  borough  aforesaid, 
should  die,  or  be  removed  from  his  office,  (which 
said  aldermen,  and  every,  or  any  of  them,  not 
well  behaving  themselves  in  the  said  office,  his 
said  late  Majesty  willed  to  be  removable,  at  the 
pleasure  of  the  mayor  of  the  borough  aforesaid, 
and  the  major  part  of  the  aforesaid  aldermen  of 
the  said  borough  for  the  time  being,)  that  then  the 
mayor,  and  such  of  the  residue  of  the  aldermen 
of  the  borough  aforesaid,  who  should  be  assem- 
bled in  the  Guildhall  of  the  borough  aforesaid,  or 
in  any  convenient  place  within  the  borough  afore- 
said, to  be  limited  and  assigned  according  to  their 
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discretion,  or  the  major  part  of  them  so  assem-  1830. 
bled,  at  the  pleasure  of  the  mayor,  and  the  resi- 
due of  the  aldermen  of  the  same  borough,  should  * 
and  might  be  able  to  elect  and  prefer  one  or  more 
of  the  best  and  most  honest  burgesses  of  the 
borough  aforesaid,  in  the  place  or  places  of  the 
same  alderman  or  aldermen  of  the  borough  afore- 
said so  dead  or  removed  from  his  or  their  office  or 
offices,  to  supply  the  aforesaid  number  of  twelve 
aldermen  of  the  borough,  the  person  so  elected 
to  take  the  oath  before  the  mayor,  or  before  the 
bailiffs,  or  either  of  them,  as  by  the  said  letters- 
patent  now  remaining  of  record  in  the  High  Court 
of  Chancery  appears." 

The  plea  then  averred,  that  the  charter  was 
duly  accepted,  and  that  afterwards,  to  wit,  on  the 
first  day  of  December,  1675,  the  then  mayor, 
bailiffs,  and  burgesses  of  the  said  borough,  being 
in  due  manner  met  and  assembled  for  that  pur- 
pose within  the  said  borough,  did  then  and  there 
duly  make  a  certain  ordinance,  or  bye-law,  (not 
now  extant  in  writing,)  for  the  better  rule  and 
government  of  the  said  borough,  touching  and 
concerning  the  election  of  the  burgesses  of  the 
said  borough  for  the  time  then  to  come,  in  order 
to  avoid  popular  confusion  and  disorder  in  such 
elections,  by  which  said  ordinance  or  bye-law  it 
was  ordained  and  established  in  manner  follow- 
ing,— that  is  to  say,  that  from  thenceforth  the 
mayor  and  common  council  of  the  borough,  or 
the  major  part  of  them  duly  assembled  together 
for  that  purpose  within  the  said  borough,  should 
and  might,  from  time  to  time,  and  at  all  times 
thereafter,  by  themselves,  and  without  the  con- 
currence or  assistance  of  the  rest  of  the  burgesses 
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1890.  of  the  said  borough,  select  and  choose  such  per- 
son or  persons  to  be  a  burgess  or  burgesses  of  the 
same  borough,  as  to  them  the  said  mayor  and 
common  council  of  the  said  borough  lor  the  time 
being,  or  the  major  part  of  them  so  assembled  as 
aforesaid,  should  seem  meet ;  and  which  said  or- 
dinance or  bye-law  hath  ever  since  the  making 
thereof  hitherto  been  constantly  kept  and  ob- 
served by  the  said  mayor,  bailiffs,  and  burgesses 
t>f  the  said  borough,  and  is  still  in  force,  The 
plea  then  stated  the  election  of  the  defendant  ac- 
cording to  the  bye-law. 

There  were  replications  putting  in  issue  several 
of  the  facts  alleged  in  the  pleas,  and  then  a  spe- 
cial replication  to  the  first  and  second  pleas,  set- 
ting out  the  charter  of  the  fifteenth  of  Charles 
the  Second,  whereby  it  was  granted  that  the 
mayor,  bailiffs,  and  burgesses,  and  their  sue* 
eessors,  Or  the  major  part  of  them,  from  time  to 
time  for  ever,  should  and  might  be  able- to  electso 
many  and  such  other  men,  inhabiting  or  not  in- 
habiting within  the  borough  aforesaid,  as  and 
Which  to  them  should  seem  most  expedient,  to  be 
btotgesses  of  the  said  borough;  and  aveired,  that 
tinder  and  by  virtue  of  the  said  letteis'pateut, 
die  burgesses  of  the  borough  continually,  from 
and  after  the  granting  thereof  hitherto,  hare  been 
eligible  and  of  right  ought  to  have  been  elected 
from  time  to  time  by  the  mayor,  bailiffs,  and  bur* 
gesses  at  large  of  the  said  borough,  or  the  major 
part  of  them,  and  nrit  otherwise.  General  de- 
murrer to  the  third  plea. 

Rejoinder,  (after  praying  that  the  charter  might 
be  enrolled,  by  which  it  appeared  to  contain  at 
the  end  a  general  confirmation  of  all  liberties, 
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franchises,  immunities,  privileges,  &c,  before  1890. 
vested  in  the  corporation,)  that  the  said  letters- 
patent  were  not  duly  fccoepted  by  the  then  mayor* 
bailiffs,  and  burgessess  of  the  said  borough,  as  to 
that  part  thereof,  whereby  his  late  Majesty  King 
Charles  the  Second  did  will  and  ordain,  that 
the  mayor,  bailiffs,  and  burgesses,  of  the  same 
borough,  and  their  successors,  or  the  major  part 
of  them,  from  time  to  time  for  ever,  should  and 
might  be  able  to  elect  so  many  and  such  other 
men,  inhabiting  of  not  inhabiting  within  the 
borough,  as  and  which  to  them  should  seem  most 
expedient,  to  be  butgesses  of  the  said  borough. 

To  this  rejoinder  there  was  a  special  demurrer, 
assigning  for  causes,  that  the  defendant  has  not, 
in  his  rejoinder,  stated  or  set  forth  any  charter  or 
letters-patent,  or  other  matter  of  record*  dispens- 
ing with  a  total  (acceptance  of  the  said  letters-pa* 
tent,  and  also  because  he  had  stated  and  alleged 
the  supposed  partial  acceptance  of  the  said  let- 
ters-patent, as  a  matter  of  fact,  triable  by  the 
country,  instead  of  stiting  and  setting  out  therein, 
hs  he  ought  to  have  done,  the  charter  or  other 
matter  of  record  (if  any)  authorising  such  sup- 
posed partial  acceptance.    The  defendant  joined 

in  demurrer. 

i  i 


The  case  was  argued  in  the  King's  Bench  in 
Michaelmas  Tettn,  1824,  and  in  1825,  the  Judges 
differing  in  opinion,  the  case  stood  over  to  Mi- 
chaelmas Term  1825,  when  they  delivered  their 
reasons  $driatim,  and  judgment  was  then  given  for 
the  Crown  on  the  two  first  pleas,  and  for  the  De- 
fendant on  the  third,  the  effect  of  which  was  to 
annul  the  custom  and    establish  the   bye-law. 
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1830.      Against  the  judgment  on  the  third  plea,  a  writ  of 
^7^     error  on  the  part  of  the  Crown,  was  carried  to 
_    »•        the  House  of  Lords,  and  there  argued*  in  1829, 
by  Scarlett,  for  the  Crown,  and  by  the  SoUcitor- 
General  and  PaUeson  for  the  Defendant  in  error. 
At  the  conclusion   of  the  argument,  the  Lord 
Chancellor  said,  that  the  Judges  being  agreed  on 
the  first  question,  the  partial  acceptance  of  the 
charter,  it  would  only  be  necessary  to  put  to  them 
for   their  consideration  the  question  as  to  the 
validity  of  the  bye-law,  and  he  would  request 
them  to  consider  that  question  as  embracing,  as 
well  the  general  power  to  make  bye-laws,  as  the 
particular  objects  and  provisions  of  the  bye-law 
ih  question. 

The  question  was  then,  upon  the  motion  of  the 
Lord  Chancellor,  put  to  the  Judges,  whether  the 
bye-law  contained  in  the  third  plea,  regard  being 
had  to  the  terms  of  the  charter  of  the  borough 
of  Chepping  Wycombe,  was  a  legal  and  valid 
bye-law  ? 

Upon  this  question,  the  Judges  differed  in  opi- 
nion, and  on  the  16th  of  February,  delivered 
their  opinions  seriatim. 

J.  Parke,  J. — The  question  which  your  Lord- 
ships have  been  pleased  to  state  for  the  opinion  of 
the  Judges,  as  it  appears  to  me,  may  be  conveni- 
ently divided  into  two  branches ;  and  I  propose  to 
consider,  first,  whether  this  bye-law  would  have 
been  good  if  the  charter  of  Charles  the  Second, 
mentioned  in  the  pleadings,  had  given  no  power  of 
making  bye-laws  to  the  select  body  ?    And,  2dly, 

*  The  arguments  are  omitted,  because  all  the  points  and  au- 
thorities are  noticed  in  the  opinion  delivered  by  the  Judges. 
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.whether  the  provisions  of  that  charter  in  this  re-  1830. 
spect  destroy  the  power  of  making  this  bye-law, 
which  the  corporation  at  large  would  otherwise  *- 
have  possessed?  Now  nothing  is  more  clearly 
settled,  than  that  it  is  a  legal  incident  to  every 
corporation,  that  it  should  possess  the  power  of 
making  bye-laws,  regulations,  or  ordinances,  re- 
lative to  the  purposes  for  which  such  corporation 
is  instituted,  and  that  power  is  prima  facie  to  be 
exercised  by  the  body  at  large.  The  authorities 
for  that  are  the  Sutton's  Hospital  Case,  10th  Co., 
30  b.,  Corporation  of  Feltmongers  v.  Davis,  1  Bos. 
and  Pull.,  100.  The  body  at  large,  therefore, 
must  in  this  case  be  taken  to  have  originally 
possessed  that  power ;  and  it  is  stated  in  the  plea 
to  which  your  Lordship's  question  refers,  that 
"  the  mayor,  bailiffs,  and  burgesses  at  large  of  the 
borough  of  Chepping  Wycombe,  being  in  due 
manner  met  and  assembled  together  for  that  pur- 
pose within  the  said  borough,  did  then  and  there 
duly  make  a  certain  ordinance  or  bye-law  for  the 
better  rule  and  government  of  the  said  borough, 
touching  and  concerning  the  election  of  the  bur- 
gesses of  the  said  borough  for  the  time  then  to 
come,  in  order  to  avoid  popular  confusion  and 
disorder  in  such  elections,  by  which  said  ordi- 
nance or  bye-law  it  was  ordained  and  established 
in  the  manner  following, — (that  is  to  say) — that 
from  henceforth  the  mayor  and  common  council 
of  the  borough,  or  the  major  part  of  them,  duly 
assembled  together  for  that  purpose  within  the 
said  borough,  should  and  might  from  time  to  time 
and  at  all  times  thereafter  by  themselves,  and 
without  the  concurrence  and  assistance  of  the 
rest  of  the  burgesses  of  the  said  borough,  elect 
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1830.      and  choose  such  person  or  persons  to  be  a  burgess 
or  burgesses  of  the  same  borough,  as  to  them,  the 
••         said  mayor  and  common   council    of  the    said 
borough  for  the  time  being,  or  the  major  part  of 
them  so  assembled  as  aforesaid,   should   seem 
meet."    The  first  part  of  the  question  relates  to 
the  legality  and  validity  of  this  bye-law,  and  it  is 
fit  we  should  look  at  the  authorities.     It  is  de- 
cided in  the  Case  of  Corporations,  4  Co.  77  b,  by 
all  the  judges,  "  after  great  deliberation  and  con- 
ference had  amongst  themselves,  that  such  an- 
cient .elections  were  good  and  well  warranted  by 
their  charter  and  by  the  law  also ;  for  in  every  of 
their  charters  they  have  power  given  them  to 
make  bye-laws,  ordinances,  and  constitutions,  for 
the  better  rule,  government,  and  order  of  their 
cities  or  boroughs,  by  force  of  which,  and  for 
avoiding  popular  confusion,  they,  by  their  com- 
mon assent,  constitute  and  ordain  that  the  mayor, 
or  bailiffs,  or  other  principal   officers,  shall  be 
elected  by  a  select  number  of  the  principal  of  the 
commonalty,  or  of  the  burgesses  as  is  aforesaid, 
and  prescribe   also  how  such  selected  number 
shall  be  chosen ;  and  such  ordinance  or  constitu- 
tion was  resolved  to  be  good  and  allowable,  and 
agreeable  with  their  law  and  their  charters  for 
avoiding  popular  disorder  and  confusion."    The 
same  doctrine,  has  been  established    and   sup- 
ported by  all  the  subsequent  decisions  upon  the 
subject  from  that  period  down  to  the  present 
time.    In  the  case  of  The  Corporation  of  Col- 
chester, in  the  3d  Bui  strode,  71,  it  was  held  by 
Lord  Coke  and  the  whole  Court,  "  that  if  there 
be  a  popular  election  of  the  mayor  and  aldermen 
in  corporation  towns,  and  this  happens  to  breed 
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confusion  among  them*  this  may  be  altered  by  1830- 
their  agreement,  and  by  the  common  consent  of 
all,  to  have  their  elections  made  by  a  fewer  num- 
ber, but  not  otherwise/'  The  same  doctrine  is 
laid  down  by  Chief  Justice  Eyre,  in  Reg.  v.  Lar- 
wood,  in  Comberbacfh's  Reports,  p.  316,  and  by 
Lord  Hardwicke,  in  The  King  v.  Totnlyn,  in  the 
cases  temp.  Hard.  316.  It  was  also  admitted  in 
the  Maidstone  cases,  {The  King  v.  Spencer ; 
3  Burr.  1827,  and  The  King  v.  Cut  bush,  4  Burr. 
2205) ;  and  the  two  cases  of  The  King  v.  Bird, 
and  The  King  v.  Ashwell,  in  the  12th  East,  22, 
and  13th  East,  367,  are  authorities  to  the  same 
effect,  and  fully  establish  the  legality  of  a  bye* 
law,  made  by  the  body  at  large,  limiting  the  ex* 
ercise  of  the  power  of  election  to  part  of  the 
burgesses  themselves.  It  must  therefore  be  con- 
sidered as  a  settled  rule,  that  the  whole  body  at 
large  may,  by  such  a  bye-law,  delegate  the  power 
of  electing  corporate  officers  to  a  part  of  them- 
selves. 

It  would  be  dangerous  to  the  peace  and  secu- 
rity of  many  corporations  to  break  in  upon  this 
rule.  But  it  is  said  there  is  a  difference  between 
elections  of  corporate  officers  where  there  is  a 
definite  number  and  whose  places  are  merely  to 
be  filled  up,  and  of  electing  burgesses  whose 
number  is  indefinite,  and  that  the  bye-law,  though 
reasonable  in  the  former,  is  in  the  latter  case  un- 
reasonable, and  that  its  tendency  is  to  diminish 
the  number  of  burgesses,  and  to  keep  it  below 
that  of  the  common  council,  so  as  to  vary  the  con- 
stitution of  the  borough.  I  do  not,  however, 
think,  that  it  is  the  necessary  consequence  of  such 
a  bye-law  that  the  number  of  burgesses  will  be 
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1830.  diminished.  It  may  or  may  not  happen,  that  the 
body  to  which  the  power  is  delegated  will  limit 
the  number  of  ordinary  freemen ;  if  they  do  so 
improperly,  it  is  in  the  power  of  the  majority  to 
limit  the  bye-law  and  put  a  stop  to  the  mischief; 
and  it  may  be  observed,  that  there  is  as  much 
chance  at  least  that  the  burgesses  at  large,  if 
there  were  no  bye-law,  would,  in  order  to  make 
the  franchise  of  each  more  valuable,  permit  the 
number  of  ordinary  freemen  to  be  reduced. 

But  in  fact,  in  the  case  of  The  King  v.  Bird,  it 
was  held  by  the  Court  of  King's  Bench  that  the 
rule  was  as  applicable   to  the  election  of  the 
lower  as  of  the  higher  officers  of  the  corporation. 
It  has  been  said,  indeed,  that  the  bye-law  for  the 
election  of  burgesses  might  be  good  in  that  case, 
as  the  same  mischief  would  not  result  from  it,  be- 
cause,   by  the    constitution    of  the   particular 
borough  in  question  in  that  case,  persons  had  in- 
choate rights  by  birth  and  servitude,  and  these 
persons  were  sufficient  to  provide  for  the  succes- 
sion in  the  corporation.    But  that  circumstance 
makes  no  difference  as  it  seems  to  me  in  the  prin- 
ciple of  the  bye-law, — it  only  diminishes  the  de- 
gree of  mischief  arising  from  its  adoption.     If  it 
be  bad,  where  the  only  supply  is  by  the  election 
of  burgesses,  because  it  has  a  tendency  to  dimi- 
nish that  supply, — it  must  be  bad  for  the  same 
reason,  if  that  be  only  one  of  the  sources,  for  it 
tends  to  diminish  it :  it  is  equally  mischievous  in 
its  principle,  and  equally  a  violation  of  the  spirit 
of  the  constitution  of  the  borough,  if  it  impro- 
perly affects  any  means  provided  by  that  consti- 
tution for  the  continuance  of  the  succession  of 
members.    My  opinion,  therefore,  is,  that  a  bye- 
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law  by  the  burgesses  at  large,  delegating  the  1890. 
right  of  election  to  a  select  number  of  them- 
selves, is  as  valid  in  point  of  law  where  it  relates 
to  the  election  of  freemen  as  to  that  of  officers, 
and  that  it  makes  no  difference,  whether  the  elec- 
tion of  freemen  be  the  only  means  of  continuing 
the  corporation  or  not. 

The  remaining  consideration  upon  this  branch 
of  the  question  is  this,  whether  the  persons,  on 
whom  the  bye-law  in  the  present  case  confers  the 
right  of  election,  are  a  part  of  the  burgesses  at 
large,  so  as  to  bring  this  case  within  the  rule 
above  laid  down  ?  The  bye-law  confers  it  on  the 
mayor  and  common  council, — that  is,  the  mayor, 
two  bailiffs,  and  twelve  aldermen ;  all  these  offi- 
cers are  taken  mediately  or  immediately  from  the. 
burgesses,  and  in  construction  of  law  still  con- 
tinue burgesses :  the  aldermen  when  elected  are 
still  burgesses,  though  they  are  also  clothed  with 
additional  authority,  and  have  in  their  character 
of  aldermen  functions  to  perform,  which  the  com- 
mon burgesses  do  not  possess.  In  the  meeting 
of  the  whole  body  they  are  burgesses  only.  If 
they  are  absent,  the  proceedings  are  valid,  and,  if 
present,  they  act  and  vote  as  burgesses  only.  A 
delegation  of  this  authority  to  the  common  coun- 
cil is  a  delegation  to  the  mayor,  bailiffs,  and 
twelve  burgesses,  in  other  words,  to  a  part  of  the 
burgesses  at  large.  The  bye-law  in  question  is 
for  these  reasons,  in  my  opinion,  legal  and  valid, 
if  the  body  at  large  had  at  the  time  of  making  it 
the  power  of  making  it. 

This  brings  me  to  the  second  branch  of  the 
question,  which  is,  whether  the  provisions  of  the 
charter  of  Charles  the  Second  destroy  the  power 
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1830.      of  making  this  bye-law,  which  the  burgesses  at 

Z££Z!i    large  would  otherwise  have  possessed?    And  this, 

*-         it  must  be  confessed,  is  a  point  of  more  doubt 

"WIST  WOOD.  * 

than  the  former ;  but  on  the  best  consideration  I 
have  been  able  to  give  it,  my  opinion  is,  that  since 
the  acceptance  pf  that  charter,  na  other  persons 
than  the  select  body  could  make  bye-laws, — at 
least  bye-laws  relative  to  elections,*— and  conse- 
quently that  the  burgesses  at  large  were  not  com- 
petent to  make  this.  The  power  of  making  bye- 
laws  is  incident  to  a  corporation ;  that  is,  when 
the  Crown  creates  a  corporation  it  grants  to  it,  by 
implication,  all  the  powers  that  are  necessary  for 
carrying  into  effect  the  objects  for  which  it  is 
created^  and  securing  a  perpetuity  of.  succession 

upon  the  legal  principle  which  is  expressed  in  the 
maxim,  "  qui  concedit  a  liquid  concedere  vidttur  et  id 
sine  quo  concessit)  est  irrita — sine  quo  res  ipsa  esse 
non  potuit" 

A  discretionary  power,  somewhere,  to  make 
minor  regulations,  usually  called  bye-laws,  in  or- 
der to  effect  the  objects  of  the  charter,  is  neces- 
sary, and  is  therefore  implicity  granted  by  the 
Crown ;  and  if  no  select  body  is  appointed  to 
exercise  it,  this  discretionary  power  must  be  in  the 
body  corporate  at  large;  but  though  it  is  necessary 
that  there  should  be  a  power  to  make  bye-laws 
in  general,  it  is  not  necessary  that  there  should 
be  a  power  to  make  any  particular  bye-law,  still 
less  to  make  this  bye-law,  or  any  one  of  a  like  na- 
ture, delegating  the  power  of  election  from  all  to 
a  part.  Such  a  bye-law,  indeed,  is  reasonable, 
and  may  therefore  be  valid ;  but  it  is  not  essen- 
tial or  necessary  to  a  corporation  that  it  should  be 
made,  or  that  there  should  be  in  that  corporation 
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the  power  to  make  it.  Will  it  be  said,  that  the  1890. 
power  to  make  such  regulations  is  essentially  ne-  ^^^ 
cessary  to  the  existence  of  a  corporation  ?  There  •• 
are  many  corporations  which  exist  and  are  carried 
on  without  it,  and  I  cannot  see  any  reason  why  it 
should  be  so  cohsidered.  If  then  such  a  power 
he  not  essential. and  necessary,  it  would  not  exist 
by  necessary  implication  in  the  body  at  large  of 
a  corporation  which  the  Crown  should  create  for 
the  first  time,  when  by  the  charter  it  expressly 
gives  the  power  to  the  select  body  to  make  bye- 
laws  generally  without  restriction.  In  such  a 
charter,  the  express  power  given  to  a  select  body 
to  make  bye-laws,  would  be  inconsistent  with  the 
power  to  make  bye-laws  by  the  body  at  large ; 
and  this  affirmative  power,  therefore,  would,  in 
legal  language,  toll  the  implied  power  incident 
to  the  corporation ;  in  other  words,  no  power  to 
the  corporation  at  large  would  pass  by  implica- 
tion by  the  King's  grant.  I  concede  that  the  se- 
lect body  would  have  no  right  to  make  this  ordi- 
nance, or  any  other  of  the  same  sort,  by  which 
the  common  burgesses  would  be  deprived  of  the 
right  of  voting,  which  is  given  by  the  charter  to 
them,  upon  the  principles  laid  down  in  the  Maid- 
stone cases,  to  which  I  have  referred.  But  unless 
it  is  necessary  and  essential  to  a  corporation  that 
a  bye-law  of  that  nature  should  be  made,  or  that 
there  should  be  power  to  make  it,  it  does  not  fol- 
low that  the  whole  body  should  have  it ;  and,  as  I 
think  I  have  shown,  that  it  is  not  essentially  ne- 
cessary, it  follows,  by  clear  and  direct  inference, 
that  the  whole  body  would  not  have  it.  And  if 
the  general  body  of  burgesses  would  not  possess 
this  power  in  a  corporation  newly  erected  by 
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1830.      such  a  charter,  giving  an   unlimited  power  to 
^5^     make  bye-laws, — and  the  above  ground  of  this 

westwo  d  affirmat^ve  power  in  such  a  case  implies  a  nega- 
tive of  all  others, — it  follows,  that  if  a  prescrip- 
tive or  existing  corporation  accept  a  charter  with 
such  a  provision,  the  power  already  belonging  to 
the  entire  corporation  would  cease,  and  as  I  said, 
it  would  be  just  as  inconsistent  in  this  as  in  the 
other  supposed  case,  that  there  should  be  two 
bodies  at  the  same  time,  in  the  same  corporation, 
possessing  the  same  power. 

It  is  this  inconsistency  or  implied  negation, 
which  appears  to  me  to  distinguish  this  case  from 
the  cases  cited  in  argument  at  your  Lordships9 
bar,  and  likewise  in  the  Court  below.  In  the 
case  referred  to  in  1st  Rolle's  Abridgment, 
p.  513,  title  Corporations,  (6)  pi.  5,  there  was  a 
clause  in  the  charter,  declaring  that  on  the  death 
or  amotion  of  any  alderman,  it  should  be  lawful 
for  the  mayor  and  the  rest  of  the  aldermen,  within 
eight  days  after  his  death,  to  elect  another  into  his 
place ;  and  it  was  said,  that  though  there  be  no 
election  within  the  eight  days,  yet  they  may  elect 
at  any  time  afterwards,  for  they  have  a  power  of 
election  as  incident  to  the  corporation,  and  that 
it  is  necessary  it  should  exist  in  order  to  carry  the 
purposes  of  the  charter  into  effect.  So  in  the  case 
of  The  Kingv.  Bird,  in  the  13  th  East,  the  right 
given  affirmatively  by  prescription  to  apprentices 
to  be  admitted  burgesses  was  not  inconsistent 
with  the  charter,  and  therefore  did  not  destroy  the 
implied  right  of  the  corporation  to  continue  itself 
by  election.  In  Haddock's  case,*  the  charter  con- 
tained no  provisions  inconsistent  with  the  prior 
existing  right  in  the  corporation  to  remove  officers 

*  1  Vent  355. 
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for  misconduct,  and  therefore  the  right  remained.       '880. 

For  the  position  I  have  laid  down,  there  is  the 
authority  of  Lord  Mansfield,  in  the  case  of  The 
King  v.  Head,  4  Burr.  2515,  who  states,  that  the 
body  at  large  had  no  power  to  make  by  e-lawsr 
because  that  power  was  by  the  charter  given  to 
the  common  council,  consisting  of  the  mayor  and 
aldermen,  and  the  common  council  could  not  by 
a  bye-law  take  away  from  the  body  at  large  the 
right  of  election  which  the  charter  had  vested  in 
the  whole  body.  It  is  true  that  the  case  was  de- 
cided on  another  point ;  but  the  opinion  there 
given  appears  to  me  to  be  founded  on  the  clearest 
principles.  For  these  reasons  I  conclude,  that  if 
a  new  charter,  giving  to  a  particular  body  the 
power  of  making  bye-laws  generally,  be  accepted 
by  an  existing  corporation,  it  takes  away  the  right 
of  making  such  bye-laws,  which  it  previously 
possessed.  But  if  the  new  charter  gives  only  the 
power  to  the  select  body  of  making  them  in  cer- 
tain particular  cases,  or  on  certain  particular  sub- 
jects, it  takes  away  the  right  in  those  particular 
cases  and  on  those  particular  subjects  only ;  but 
it  does  not  take  away  from  the  whole  body  the 
power  of  legislation  on  those  subjects,  with  re- 
spect to  which  it  gives  the  power  to  a  part.  The 
question,  then,  resolves  itself  into  this,  whether 
the  charter  referred  to  does  give  to  the  common 
council  a  right  to  make  bye-laws  in  all  cases  and 
on  all  subjects,  or,  in  all  cases  touching  the  elec- 
tions of  burgesses,  or  on  the  subject  of  election  of 
burgesses,  (for  the  reasoning  in  that  case  would 
be  precisely  the  same,)  or  in  certain  particular 
cases  only,  and  on  certain  subjects  not  including 
those  elections  ? 
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1830.  This  is  a  question  of  construction,  and  like  all 

cases  of  the  same  nature,  different  minds  may 
£*«»  form  different  opinions.  It  appears  to  me,  how- 
ever, upon  the  best  consideration  I  have  been 
able  to  bestow  upon  it,  that  the  Crown  meant 
by  that  charter,  to  give  a  general  power  as  to  all 
corporate  matters  (elections  included)  to  the  select 
body, — but  at  all  events,  a  power  to  make  bye- 
laws  on  the  subject  of  the  election  of  burgesses. 
The  words  of  the  charter  are  these :  "  And  fur- 
"  ther,  we  will  and  by  these  presents,  for  us,  our 
"  heirs  and  successors,  grant  to  the  aforesaid 
"  mayor,  bailiffs,  and  burgesses  of  the  borough 
aforesaid,  and  their  successors,  that  the  mayor, 
bailiffs,  and  twelve  capital  burgesses  aforesaid, 
"  and  their  successors  for  the  time  being,  or  the 
*'  major  part  of  them,  (of  whom  the  mayor  for  the 
"  time  being  we  will  to  be  one,)  may  and  shall 
"  have  full  power  and  authority  to  frame,  consti- 
"  tute,  ordain,  and  make  such  reasonable  laws, 
"  statutes,  and  ordinances  whatsoever,  which  to 
"  them  shall  seem  to  be  good,  wholesome,  useful, 
"  honest,  and  necessary  according  to  their  sound 
"  discretions,  for  the  good  rule  and  government  of 
"  the  burgesses,  artificers,  and  inhabitants  of  the 
"  borough  aforesaid  for  the  time  being,  and  for 
"  declaring  in  what  manner  and  order  the  afore- 
"  said  mayor,  bailiffs,  and  burgesses,  and  the 
"  artificers,  inhabitants,  and  residents  of  the  bo- 
"  rough  aforesaid,  shall  behave,  carry,  and  use 
"  themselves  in  their  offices,  mysteries,  and  busi- 
"  ness,  within  the  same  borough,  and  the  limits 
"  thereof  for  the  time  being ;  and  otherwise  for  the 
"  farther  good,  and  public  utility,  and  rule  of  the 
"  same  borough,  and  the  victualling  of  the  same 
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'  *  borough,  and  also  for  the  better  preservation,  go-  1330. 
"  vernment,  disposition,  letting,  demising  of  lands, 
€t  tenements,  possessions,  revenues,  and  heredi-  wMjj; 
"laments,  to  the  aforesaid  mayor,  bailiffs,  and 
"  their  successors,  by  these  presents  or  otherwise 
"  given,  granted,  assigned,  or  confirmed,  or  here- 
"  after  to  be  given,  granted,  assigned/  and  other 
"  things  and  causes  whatsoever,  touching,  or  in 
"  anywise  concerning  the  borough  aforesaid,  or 
"  the  state,  right,  and  interest  of  the  same  bo- 
"rough."  The  charter  appears  to  contain  the 
entiie  scheme  for  the  government  of  the  borough. 
This  particular  provision  gives  them  power  to  re- 
gulate persons,  not*  being' members  of  the  cor- 
poration, such  as  artificers  and  residents  in  the 
borough;^  to  make  regulations  touching  other 
matters  for  the  benefit  of  the  borough,  as  victual- 
ling of  the  borough,  and  for  that  purpose  express 
provision  was  necessary,  for  no  such  power  would 
be  implied  or  authorized  by  the  general  words ; 
and  that  consideration  accounts  for  the  introduc- 
tion of  these  subjects  by  name.  This  provision 
also  expressly  gives,  what  would  otherwise  have 
been  incident  to  a  corporation  at  large,  the 
power  to  regulate  the  lands?  of  the  body ;  and  per- 
haps the  particular  mention  of  this  subject  was 
made  in  order  to  avoid  doubt  whether  the  general 
words  which  are  used  would  have  been  sufficient 
to  meet  them. 

But  the  mention  of  these  particulars  appears 
to  me  in  no  way  at  all  to  control  or  affect  the 
construction  of  the  other  very  large  and  compre- 
hensive words  used  by  the  charter;  and  I  cannot 
help  thinking  that  the  Crown  certainly  meant  to 
authorize  the  select  body  to  make  bye-laws  gene- 
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1890.      rally,  relative  to  the  corporation,  or  at  least  rela- 
tive to  the  corporate  character,  and  relative  to 
the  duties  of  burgesses  in  making    elections  of 
burgesses  and  corporate  officers.    The  clause  in 
question  empowers  this  body  to  make  laws,  sta- 
tutes,   and  ordinances  for  the   good  rule  and 
government  of  the  burgesses,  artificers,  and  inha- 
bitants of  the  borough  aforesaid,   for  the  time 
being,  and  for  declaring  in  what  manner  and  order 
the  aforesaid  mayor,  bailiffs,  and  burgesses,  and  the 
artificers,  inhabitants  and  residents  of  the  borough 
aforesaid,  shall  conduct  and  carry  themselves,  in 
their  offices,  mysteries,  and  business  within  the 
same  borough  and  the  limits  thereof,  for  the  time 
being,  and  otherwise  for  the  further  good  and 
public  utility  of  the  same  borough.     I  own,  it 
appears  to  me  very  difficult  to  say  what  regula- 
tions for  the  conduct  of  the  corporation  itself, 
and  its  members  in  all  cases  are  not  authorized 
by  those  words ;   for  the  corporation  is  created 
expressly  for  the  better  government,  rule,  and 
improvement  of  the  borough :    And  whatever  or- 
dinances are  made  for  the  good  conduct  and  effi- 
ciency of  the  ruling  body,  may,  in  a  sense  be 
considered  for  the  good  and  public  advantage  and 
rule  of  the  borough.     But  can  there   be   any 
reasonable  doubt  that  these  large  words  authorize 
an  ordinance  regulating  the  mode  of  corporate 
elections  ?  Is  not  such  an  ordinance  for  the  good 
rule  and  government  of  the  burgesses,  and  for  the 
public  advantage  and  rule  of  the  borough  ?   In 
the  case  of  corporations,  which  has  been  already 
referred  to,  my  Lord  Coke  expressly  says  that  a 
bye-law  similar  to  that  in  this  case  may  be  made, 
where,  by  the  terms  of  their  charter,  the  body  at 
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large  have  the  power  given  to  them  to  make  laws,      1830. 
ordinances,  and  constitutions  for  the  better  govern-     ^7^1 
ment  and  ordering  of  cities  and  boroughs.    And    WBS^roOD 
the  very  bye-law  stated  in  the  third  plea,  is  ex- 
pressly stated  to  be  made  for  the  better  rule  and 
government  of  the  said  borough,  touching  and 
concerning  the  electioo  of  burgesses  of  the  said 
borough.    Besides,  it  is  by  no  means  clear  that 
the  words,  which  give  a  power  to  make  statutes 
declaring  in  what  manner  the  burgesses  shall  con- 
duct themselves  in  their  offices,  do  not  give  a 
power  to  make  a  bye-law,  directing  how  they 
were  to  conduct  themselves  in  that  part  of  their 
office,  which  relates  to  the  election  of  new  bur- 
gesses.   At  all  events,  I  am  satisfied  that  all  such 
regulations  would  be  authorised  by  the  general 
concluding  words,  which  give  them  a  power  to 
make  bye-laws  on  "  all  other  matters  and  causes 
"  whatsoever,  touching  or  in  anywise  concerning 
"  the  said  borough,  or  the  state,  right,  and  inter- 
"  est  of  the  same/9    And  it  is,  as  I  think,  impos- 
sible to  say,  that  a  regulation  of  the  governing 
body  does  not  touch  or  concern  the  borough,  or 
its  state,  right,  and  interest.    And  if  the  select 
body  have  power  to  make  regulations  generally, 
or  regulations  touching  elections,  it  is  clear,  if  I 
am  right  in  the  reasons  I  have  before  given,  that 
the  body  at  large  have  none.    In  order  to  try  the 
question  of  the  construction  of  the  language  of 
the  charter  in  this  respect,  let  us  suppose  that  a 
bye-law  was  made  by  the  mayor  and  common 
council,  authorizing  the  election  of  the  burgesses 
to   be  made   in  the  Town-Hall  after  a  week's 
notice,  and  requiring  that  the  names  of  the  can- 
didates should  be  previously  published,  in  order 
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1890.  that  their  -characters  and  qualifications  might  be 
enquired  into ;  and  let  us  further  suppose,  that 
^mb  the  only  question- was,  as  to  the  validity  of  such 
a  bye-law ;  t  would  any  doubt  be  entertained  by 
any  Court,  that  the  words  of  the  charter  autho- 
rizes the  select  body  to  make  such  a  bye-law  ?  If 
it  is  dear  that  they  did,  it  is  equally  clear  that 
the  same  body,  by  the  same  means,  has  a  power 
to  make  all  reasonable  bye-laws  on  that  subject, 
and  it  follows,  that  the  burgesses  at  large,  have 
none.  For  these  reasons,  I  am  of  opinion,  that 
after  the  acceptance  of  the  charter  of  Charles  II., 
the  body  at  large  who  did  make,  had  no  power 
to  make  any  bye-law  upon  the  subject  of  elec- 
tions, consequently  not  the  bye-law  in  question, 
and  therefore,  that  bye-law  is  illegal  and  invalid. 

Mr.  Baron  Vaughan, — The  question  proposed 
is,  whether  the  bye-law  contained  in  the  third 
plea  is  a  legal* and  valid  bye-law ?  .It  appears  to 
me  that,  having  regard  to  the  mode  in  which  a 
bye-law  is  authorized  to  be  made  by  this  corpo- 
ration in  that  plea  mentioned,  as  well  as  to  the 
object  of  the  bye-law  in  question,  it  is  not  a  legal 
and  valid  bye-law.  Now  in  considering  the  vali- 
dity of  this  bye-law,  there  are  two  questions  that 
present  themselves ;  first,  Whether  the  body  at  large 
had  authority,  consistently  with  the  terms  of  the 
charter,  to  make  any  bye-law  ?  secondly,  admit- 
ting their  authority,  Whether  the  making  this 
bye-law,  the  object  and  purpose  of  which  was  to 
delegate  the  power  of  electing  burgesses  (which 
by  the  charter  is  given  to  the  body  at  large)  to 
the  mayor  and  common  council  only,  so  as  to 
make  the  election  by  the  mayor,  bailiffs  and  al- 
dermen, of  the  same  validity  as  an  election  by  the 
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mayor,   bailiffs,  and  burgesses  at  large,  was  a      1890. 
legal  act  or  not  ?    Although  I  think  there  can  be     ^^ 
no  doubt,  that  the  body  at  large  had  no  power         •• 
to  make  the  bye-law,  of  the  validity  of  which  we 
are  called  upon  to  give  our  opinion,  yet,  as  the 
form  of  the  question  proposed  to  us  respects  both 
points,  I  shall  therefore  address  myself  to  the  con- 
sideration of  them. 

The  objection  which  presents  itself  to  my  mind, 
and  which  I  have  not  been  able  to  overcome,  is 
that  the  power  of  making  bye-laws  is,  by  the 
terms  of  this  charter  itself  not  vested  in  the  body 
at  large.  At  common  law  all  corporations,  whe- 
ther existing  by  charter  or  by  prescription,  are 
the  creatures  of  his  Majesty,  and  every  corpora- 
tion has  a  power  incident  to  it  of  making  reason- 
able bye-laws  for  their  order  and  government; 
and  if  the  charter  confers  no  express  direction  on 
the  subject,  that  power  must  be  considered,  in 
judgment  of  law,  as  residing  in  the  body  at  large. 
Several  cases  may  be  referred  to  upon  that,  but 
one  will  be  found  in  Rolle's  Abridgment,  513,  title 
Corporation.  6,  where  it  is  said,  if  the  King  create 
a  corporation  of  a  mayor  and  eight  aldermen,  and 
do  not  give  an  express  power  of  electing  another 
to  the  place,  yet  the  power  of  election  is  incident 
to  the  corporation,  and  they  may  elect  another 
in  his  vacancy.  Corporations  are  at  all  times 
subject  to  the  laws  of  the  realm,  and  are  subordi- 
nate to  them.  This  position  is  further  confirmed 
in  the  case  of  The  City  of  London  v.  Vanacker,  in  the 
1st  Lord  Raymond,  406.  In  addition  to  the  au- 
thority of  my  Lord  Raymond,  the  same  principle 
will  be  found  recognized  by  a  series  of  other 
authorities  which  it  is  not  necessary  to  mention 
in  detail;  so  that  in  every  corporation  there  is 
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1830.  vested  by  implication  the  power  of  making  such 
m^No  bye- laws  as  are  found  requisite  for  managing  and 
*  est  wood  ordering  the  borough.  Considering,  therefore, 
this  point, — and  waiving  the  question  whether 
the  effect  of  expressly  giving  a  power  of  making 
bye-laws  to  a  particular  body  does  not  repeal  the 
implied  power,  or  whether  the  implied  power  still 
remains  in  the  body  at  large, — the  conclusion  to 
which  my  mind  arrives,  after  much  time  and  care- 
ful consideration,  is,  that  wherever  a  charter 
confers  an  express  power  of  making  bye-laws,  as 
to  a  particular  subject,  on  a  certain  part  of  the 
corporation,  (more  especially  where,  as  in  this 
case,  those  terms  are  very  general  and  compre- 
hensive,) there  is  no  ground  on  which  a  presump- 
tion can  be  raised  of  an  implied  power  existing 
in  the  body  at  large ;  but  that  such  power  is 
expressly  excluded  from  that  body,  according 
to  the  rule  expressum  facit  cessare  taciturn.  I 
think  this  conclusion  is  founded  on  reason  and 
authority. 

It  is  not  to  be  forgotten  in  construing  a  charter, 
that  a  charter  is  an  emanation  from  the  grace  and 
favour  of  the  Crown,  and  is  always  to  be  consi- 
dered as  expressing  the  intention  of  the  royal 
will ;  and  when  a  corporation  have  once  accepted 
a  charter,  they  are  to  be  considered,  as  adopting 
the  form  of  government  therein  described,  and  as 
pledging  themselves  to  execute  the  will  of  the 
Crown  in  all  the  terms  and  conditions  of  the 
charter,  as  far  as  they  are  consistent  with  the  law ; 
and  that  it  was  competent  to  the  Crown,  if  it  so 
pleased,  to  have  limited  the  power  to  the  common 
council  or  the  select  body,  wholly  excluding  the 
interference  of  the  burgesses  at  large. 
Now  regard  being  had  to  the  charter  itself, 
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it  must  be  observed,  that  there  are  very  large  1880. 
and  extensive  terms  in  which  this  power  of  mak- 
ing bye-laws  is  given  for  the  maintenance,  order, 
and  good  government  of  the  borough;  that  power 
is  not  confined  to  a  particular  object,  or  to  be 
exercised  only  on  particular  occasions,  but  gene- 
rally, without  any  saving,  only  that  it  is  to  be  not 
repugnant  to  the  laws  of  the  realm.  It  is  suffi- 
ciently comprehensive  to  embrace  every  subject 
on  which  the  select  body  could  make  a  bye-law 
for  the  benefit  and  government  of  the  borough  in 
all  matters  and  causes  whatsoever  touching  or  in 
any  way  concerning  the  said  borough,  or  the  state, 
right,  and  interest  of  the  same. 

By  the  construction  contended  for  as  to  the 
bye-law  there  would  be. an  anomaly,  for  there 
might  be  two  distinct  bodies  in  the  same  corpora- 
tion making  bye-laws  on  the  same  subject.  The 
select  body  have  the  power  of  making  reasonable 
regulations  for  the  purpose  of  discussing  and  vot- 
ing, and  of  imposing  fines  for  the  non-attendance 
of  members.  If  the  body  at  large  had  the  power 
of  making  bye-laws  to  reduce  the  number  of  elec- 
tors, they  might  also  have  the  power  of  regulating 
the  mode  of  election,  and  much  inconvenience 
might  arise  from  the  clashing  of  these  authorities. 
It  is  said,  that  the  power  of  making  such  a  bye- 
law  as  that  under  discussion  must  be  vested  some- 
where, that  the  select  body  cannot  exercise  it ; 
and  that  the  consequence  of  its  not  being  exer- 
ciseable  by  the  select  body  is,  that  it  still  remains 
in  the  body  at  large.  Admitting  the  bye-law  in 
question  to  be  necessary,  I  could  not  dissent 
from  such  an  opinion,  nor  deny  that  the  power  of 
making  a  necessary  bye-law  must   rest   some- 
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f^P\  ^bere.  I  agree  that  whatever  is  necessary  for  the 
maintenance  and  keeping  alive  the  corporation, 
and  continuing  and  securing  the  due  succession 
of  its  members,  if  not  expressly  secured  by  the 
charter,  must,  by  implication  of  law,  remain  as 
incident  to  the  general  power  in  the  corporation 
at  large.  If  necessity  compels,  necessity  must 
excuse. 

But  it  ought  to  be  remembered,  that  in  decid- 
ing against  the  validity  of  this  bye-law,  on  the 
ground  of  want  of  authority  in  the  body  at  large 
who  made  it,  you  will  enforce  one  of  the  most 
important  injunctions  of  the  charter, — namely, 
the  continuing  the  election  of  burgesses  by  the 
mayor,  bailiffs,  and  burgesses  at  large, — and 
will  act  in  literal  accordance  with  the  express 
terms  of  it. 

I  have  not  discovered  in  the  researches  of  coun- 
sel at  the  bar,  or  in  the  elaborate  judgments  deli- 
vered in  the  Court  below,  any  authority  to  justify 
and  confirm  the  validity  of  a  bye-law  made  under 
similar  circumstances.  I  think,  that  as  far  as 
they  bear  on  the  question  they  tend  to  a  contrary 
conclusion.  In  proof  of  this  I  would  refer  to 
the  case  of  the  King  v.  Head,  4  Burr.  2521.  That 
was  an  information  for  the  usurpation  of  the  office 
of  burgess;  the  Defendant  justified  under  a  bye- 
law  made  by  the  mayor  and  aldermen,  with  the 
assent  of  the  commonalty,  to  avoid  popular  con- 
fusion. The  mayor  and  aldermen  by  themselves, 
without  the  commonalty,  elected  a  burgess ;  he 
was  elected  by  the  mayor  and  aldermen.  By 
the  charter  of  Queen  Elizabeth,  the  power  of 
making  bye-laws  was  given  to  the  mayor,  alder- 
men and  common  council,  and  the  power  of  elect* 
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ing  burgesses,  to  the  mayor,  aldermen,  and  com-       1830. 
monalty.    In  giving  judgment,  Lord  Mansfield     ^^ 
observed,  "  the  body  at  large  have  no  power  to         •• 

*  JO  r  WB8TWOOI. 

"  make    bye-laws,   because   that   power   is  by 
"  charter  given  to  the  common  council,  consist- 
"  ing  of  the  mayor  and  aldermen,  and  the  com- 
*'  mon   council   could  not,  by  a  bye-law,  take 
u  away  from  the  body  at  large  the  right  of  elec- 
"  tion  which  the  charter  had  vested  in  the  whole 
"  body."    But  this  opinion  of  Lord  Mansfield,  is 
considered  by  one  of  the  learned  judges  of  the 
Court  below  as  altogether  extra-judicial  and  un- 
necessary for  the  decision  of  the  case,  which  he 
has  determined  on  other  grounds,— namely,  that 
the  bye-law  was  not  made  by  the  body  at  large, 
but  by  the  mayor   and  aldermen  only,  though 
with  the  assent  of  the  commonalty,  which  words 
leaves  no  doubt.     But  with  great  respect  for  the 
opinion  of  that  very  able  judge,  I  cannot  consider 
the  opinion  of  Lord  Mansfield  as  extra-judicial, 
but  as  a  judgment  called  for  by  the  argument  of 
counsel  on  the  point  in   contest  between   the 
parties.    The  point  to  be  determined  was,  whe- 
ther a  bye-law  so  made,  was  a  valid  ^bye-law  ? 
Independent  of  the  necessity  that  the  bye-law,  to 
be  good,  should  be  made  by  the  mayor  and  al- 
dermen, with  the  consent  of  the  commonalty,  it 
was  virtually  a  bye-law  of  the  whole  body.     I 
mention  this  case  to  show  that  the  judgment  de- 
livered by  my  Lord  Mansfield,  in  which  all  the 
other  judges  concurred,  implied  a  power  remain* 
ing  in  the  body  at  large  to  make  bye-laws,  where 
not  expressly  conveyed  from  them ;  and  it  is  a 
strong  authority  to  show,  that  notwithstanding 
the  power  of  making  bye-laws  is  given  to  a 
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1£30.  portion  of  the  select  body,  they  cannot  take  the 
power  of  electing  burgesses  from  the  body  at  large 
*•  and  transfer  it  to  themselves.  They  did  not  for 
that  purpose  represent  the  whole  of  the  com- 
monalty ;  it  was  an  abuse  of  the  charter,  and  it 
was  usurping  the  power  of  electing  burgesses 
without  authority ;  And  the  same  principle  ap- 
pears to  be  recognised  by  Mr.  Justice  Grose,  in 
the  case  of  the  King  v.  Athwell;  *  a  question  arose 
as  to  a  bye-law  made  by  the  mayor,  bailiffs,  and 
twelve  aldermen.  The  power  of  making  a  bye- 
law  was  declared  to  be  in  the  mayor  and  al- 
dermen :  Mr.  Justice  Grose  said,  even  the  body 
at  large  cannot  make  bye-laws  contrary  to  the 
constitution  of  the  charter.  The  counsel  for  the 
prosecution  in  that  case  contended  this  bye-law 
was  good  if  it  was  made  by  the  whole  corpora- 
tion; but  the  Kingw.  Spencer "f  shows  that  they 
cannot  make  bye-laws  against  the  provisions  of 
the  charter. 

But  here  the  whole  corporation  clearly  could  not 
make  bye-laws,  for  the  power  of  making  them  is 
given  to  the  select  body.  I  conceive  Mr.  Justice 
Grose  was  correct  in  saying  that  by  the  King's 
charter  the  bye-law  was  illegal  and  bad,  even  if 
made  by  the  whole  corporation.  The  principle 
was,  that  the  express  power  of  electing  being 
given  to  the  select  body,  and  the  implied  power 
of  doing  so  being  in  the  body  at  large,  they  could 
not  exercise  the  right  without  the  violation  of 
the  charter.  Lord  Macclesfield,  in  the  other  case 
of  Child  v.  the  Hudson  Bay  Company,  X  confirmed 
the  same  principle,  in  which  he  says  a  corpora- 
tion has  an  implied  power  to  make  bye-laws ; 
but  where  the  charter  gives  the  company  a  power 
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to  make  bye-laws,  they  can  only  make  them  in  1S30. 
such  cases  as  they  are  enabled  to  do  by  the 
charter,  for  such  power  given  by  the  charter  im- 
plies a  negative  that  they  shall  not  make  bye-laws 
in  any  other  cases.  These  authorities,  and  the 
principle  to  be  deduced  from  them,  apply  to  the 
present  case,  in  which  we  are  called  on  to  give 
our  opinion  on  the  construction  of  the  charter, 
upon  which  I  have  so  far  made  up  my  mind  as 
to  say,  that  with  regard  to  this  bye-law  the 
charter  gave  no  authority  to  the  body  at  large  to 
make  it. 

Under  this  impression,  1  shall  spare  you  the 
fatigue  of  hearing  many  observations  as  to  the 
next  question, — namely,  whether,  supposing  the 
body  at  large  to  have  the  power  of  making  bye- 
laws,  this  particular  one  (regard  being  had  to  its 
objects)  is  valid  ?  I  have,  in  support  of  the  affirm- 
ative of  this  proposition,  very  shortly  to  trouble 
you.  There  are  certain  rules  and  certain  autho- 
rities in  the  books  on  corporation  law,  from 
which  it  is  clear  that  a  corporation  cannot 
make  bye-laws  contrary  to  the  spirit  of  the 
charter,  and,  if  they  do,  they  act  without  autho- 
rity ;  and  the  reason  of  the  rule  is  clear,  for  by 
so  doing  they  may  narrow  the  number  of  electors, 
which  is  contrary  to  the  intention  of  the  Grown 
in  granting  a  charter,  the  object  being  to  perpe- 
tuate the  corporation.  These  points  seem  to 
have  been  considered  and  settled  beyond  all 
doubt  in  almost  every  corporation  case  that  has 
come  under  discussion  for  more  than  a  century- 
past.  The  application  of  these  principles  to  the  par- 
ticular case  before  you,  gives  rise  however  to  consi- 
derable difficulty,  when  we  are  desired  to  consider 
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1830.  the  question  as  to  the  object  and  purpose  of 
this  bye-law.  It  must  be  acknowledged,  that  its 
*-  direct  object  and  purpose  is  to  reduce  the  number 
of  electors;  and  if  so,  and  conceding  that  the 
effect  of  the  bye-law  is  confined  solely  to  the  re- 
duction of  a  portion  of  the  class  of  electors,  and 
that  if  it  went  no  further  it  might  be  legal,  yet,  it 
is  further  insisted  as  an  objection,  that  the  ten- 
dency of  this  bye-law  is  to  exclude  an  integral 
part  of  the  corporation  from  their  choice  in  elec- 
tions,— namely,  of  burgesses,  who,  by  the  con- 
stitution and  government  of  the  borough  have  the 
right  of  election.  In  order  to  determine  the 
weight  of  this  objection,  I  will  refer  shortly  to 
the  charter  and  the  bye-law.  It  appears  by  the 
facts  stated  in  the  third  plea,  that  the  charter 
was  granted  to  the  ancient  corporation,  and. that 
the  right  of  election  was  vested  in  an  indefinite 
number  of  burgesses.  In  whom  the  power  of 
making  bye-laws  vested  under  the  ancient  cor- 
poration, whether  in  the  body  at  large,  or  the 
select  body,  does  not  appear,  nor  is  it,  in  my 
view  of  the  case,  material  to  enquire,  in  the  ab- 
sence of  all  proof  to  the  contrary,  whether  it 
could  vest  in  the  body  at  large  ?  Wherever  it  was 
vested,  the  corporation  consented  to  accept  the 
charter  of  Charles  II.,  and  take  their  direction  as 
to  the  government  and  making  of  bye-laws  from 
what  was  expressed  on  the  face  of  it.  By  this 
charter  the  body  of  the  corporation  at  large  con- 
sisted of  the  mayor,  bailiffs,  and  burgesses,  in* 
corporated  by  the  name  of  the  mayor,  bailiffs, 
and  burgesses. 

It  is  to  be  observed  in  this  part  of  the  argu- 
ment,   that  for  certain    purposes,    the  mayor, 
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bailiffs,  and  aldermen,  are  still  to  be  considered  1830. 
as  distinct  individual  members  of  an  entire  cor- 
poration, their  character  of  burgess  not  being 
merged  or  extinguished  in  the  higher  office.  The 
election  of  burgesses'  by  the  charter,  is  in  the 
whole  body  corporate,  the  individual  members 
of  which  are  to  act  as  members  of  the  whole, — 
that  is,  as  burgesses,  and  not  as  members  of  any 
integral  part.  The  bye-law  in  question  narrows 
and  restrains  the  exercise  of  that  right,  making  the 
election  to  be  by  a  particular  part  of  the  same  class 
of  electors  instead  of  by  the  whole.  The  bye-law 
applies  to  so  many  as  for  the  time  being  held  the 
office  of  mayor,  bailiffs  and  aldermen.  An  elec- 
tion might  be  come  to  by  the  mayor,  bailiffs,  and 
aldermen,  on  the  part  of  the  whole  body  corpo- 
rate ;  and  that  this  may  legally  be  done,  appears 
from  the  authority  of  the  Case  of  Corporations, 
4th  Coke,  77,  and  the  Colchester  case,  in  the  3d 
Bulstrode,  71,  and  in  many  other  cases,  which 
have  been  decided  in  affirmance  of  the  same  prin- 
ciple. These  cases  have  been  referred  to  by 
men  of  great  learning  on  the  subject  of  corpora- 
tions ;  they  have  been  confirmed  by  experience, 
and  are  now  sanctified  by  time.  If  it  is  said  that 
they  do  not  relate  to  the  elections  of  burgesses 
at  large,  I  am  at  a  loss  to  conjecture  on  what 
ground  the  exception  is  made.  Surely  on  none, 
unless  it  can  be  shown  that  less  inconvenience 
and  danger  are  to  be  apprehended  from  popular 
confusion  in  the  election  of  burgesses,  whose 
election  must  be  of  more  frequent  occurrence, 
than  that  of  the  principal  officers,  of  the  corpora- 
tion, whose  numbers  are  definite. 

I  see  no  reason  why  the  principle  of  the  Case  of 
Corporations  should  nqt  be  as  applicable  to  the 
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1830.  election  of  burgesses  at  large,  as  the  higher 
orders  of  the  corporation  in  the  time  of  Lord 
Holt.  The  same  principle  was  recognised  by 
Lord  Holt  in  The  King  v.  Tomlyn,  Ca.  temp. 
Hard.  316. 

In  the  case  of  The  King  v.  Ashwell,  it  is  true 
that  the  right  of  election  of  aldermen  was  by 
the  charter  given  to  the  mayor  and  burgesses, 
and  they  made  a  bye-law  restricting  the  right  of 
election  to  the  mayor  and  a  select  number  of  the 
burgesses.  On  the  face  of  this  bye-law,  it  being 
confined  to  the  election  of  aldermen  it  may  be 
said  to  fall  within  the  Case  of  Corporations,  as  it 
related  to  the  election  of  principal  officers.  But 
in  The  King  v.  Bird,  13th  East,  the  right  being 
given  to  the  whole  body  corporate  of  mayor, 
aldermen,  and  burgesses,  the  mayor  and  bur- 
gesses made  a  bye-law  to  restrain  the  number  of 
electors  to  the  mayor,  aldermen  and  eighteen 
burgesses  there  mentioned.  The  bye-law  was 
decided  by  Lord  Ellenborough  and  the  whole 
Court  to  be  a  valid  bye-law.  But  it  must  be  ob- 
served, that  these  were  persons  who  had  been  be- 
fore elected  by  the  burgesses  to  fill  their  office  in 
the  corporation.  The  body,  therefore,  appears  to 
have  consisted  of  a  very  slight  description  of 
burgesses,  who  were  elected  by  persons  within 
the  corporation.  I  certainly  have  not  found  any 
decision  whatever,  which  impugns  that  doctrine. 
There  are,  indeed,  the  doubts  of  Lord  Ken- 
yon  incidentally  advanced  on  the  doctrine  in 
the  Case  of  Corporations;  but  he  never  went 
so  far-  as  to  pronounce  such  a  bye-law  invalid, 
and  they  were  doubts  rather  in  the  nature  of  a 
protestation,  and  no  more :  he  appears  too  to 
$ave  reserved,  the  right  of  retaining  his  judgment 
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unfettered,  until  the  actual  question  should  arise.  1830. 
For  he  says,  1  wish  to  avoid  saying  anything  re- 
specting the  propriety  of  a  bye-law  to  restrain 
the  number  of  electors ;  and  in  The  King  v.  Hol- 
land, (2  East,  70,)  he  says,  "  Not  that  1  am  pre* 
' '  pared  to  say  that  such  a  bye-law,  if  it  had 
"  existed,  would  have  been  sufficient  to  transfer 
"  the  power  from  the  body  at  large  to  a  select 
"  part  of  it." 

In  Newling  v.  Francis  9  3.  T.  R.  189,  where  one 
question  was  as  to  the  right  of  electing  an  officer, 
— that  is  the  mayor, — where  the  election  was 
not  regulated  by  the  charter  of  the  corporation, 
a  bye-law  was  made  to  regulate  it.  Lord 
Kenyon  says,  "The  special  verdict  states  that 
"  there  is  no  prescriptive  mode  of  election;  it  is 
'?  therefore  necessary  to  resort  to  the  bye-law 
"which  has  regulated  the  election.  For  if  the 
"bye-law  does -not  exclude  those  persons,  who 
"  were  intended  by  the  King's  charter  to  concur 
"  in  the  election,  or  does  not  narrow  the  number 
"of  persons  eligible,  it  may  be  good.  A  bye- 
"  law  cannot  indeed  exclude  integral  parts,  as 
"  was  decided  in  the  Maidstone  case;  but  gene- 
"rally  speaking,  within  these  bounds  the  mode 
"  of  election  maybe  regulated  by  provident  bye- 
"  laws.  Now  in  the  Corporation  of  Cambridge, 
"  there  was  no  other  standard  previous  to  the 
"  charter  of  Charles  II.;  and  if,  prior  to  that 
"  time,  the  bye-laws  of  the  corporation  were 
"  competent  to  regulate  the  mode  of  election, 
"  they  continue  so  at  this  time,  unless  some 
"alteration  in  this  respect  was  made  by  that 
"  charter.  If  that  charter  has  regulated  the 
"  mode  of  election,  and  is  the  subsisting  charter 
"  now,  the  corporation  must  conform  to  it.9'  If  this 
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1830.  is  the  only  way,  in  which  the  opinion  of  Lord 
Kenyon  could  be  called  doubtful,  with  respect 
to  the  propriety  of  a  bye-law  to  restrain  the 
number  of  electors,  I  should  say,  it  was  pregnant 
with  inconclusiveness.  I  cannot,  therefore,  allow 
that  any  of  the  judgments  delivered  by  Lord 
Kenyon,  during  the  whole  period  he  presided  in 
the  Court  of  King's  Bench,  either  bear  directly 
or  remotely  on  the  questions  under  considera- 
tion. Nor  can  it  be  fairly  said,  that  in  any  re- 
spect has  he  ever  expressed  a  decided  opinion, 
that,  supposing  the  body  at  large  had  the  undis- 
puted power  of  making  bye-laws,  it  might  not 
legally  have  been  done.  It  is,  however,  true, 
that  the  doubts  expressed  by  Lord  Kenyon  were 
considered  by  Lord  EUenborough  as  re$ting  on 
no  authority,  and  there  certainly  seems,  in  direct 
contradiction  to  those  doubts,  a  number  of  deci- 
sions in  affirmance  of  the.  Case  pf  Corporations 
continuing  down  to  the  present  period. 

Upon  the  whole,  therefore,  I  am  of  opinion, 
that  if  the  charter  had  not  conferred  on  the  select 
body  the  express  power  of  making  bye-laws,  but 
had  given  it  to  the  body  at  large,  or  had  made  no 
provision  on  the  subject,  it  would  have  belonged 
to  the  mayor,  bailiffs,  and  burgesses  in  their  cor- 
porate character;  and  under  these  circumstances, 
the  bye-law  stated  on  the  record,  regard  being 
had  to  the  objects  of  it,  would  have  been  a  legal 
and  valid  bye-law ;  but  the  power  having  been 
expressly  given  by  the  charter  to  the  select  body, 
in  most  general  and  extensive  terms  to  make  bye- 
laws,  the  presumption  of  any  such  implied  power 
existing  in  the  body  at  large  is  effectually  taken 
away,  and  therefore  this  bye-law  is  invalid. 
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Mr.  Justice  Gaselee. — It  is  clearly  settled,  that      1890. 
a  power  to  make  bye-laws  is  incident  to  every 
corporation.    If  it  were  necessary  to  cite  autho-    WMJJ; 
rities  upon  this  part  of  the  case,  I  should  merely 
refer  to  the  case  of  Sutton's  Hospital,  10th  Re- 
ports, in  which  it  is  laid  down,  that  where  a  cor- 
poration is  duly  created,  all  the  other  incidents 
follow ;  and  the  Maidstone  cases  do  not  contain, 
any  thing  contrary    to   that  doctrine.    It  has 
been  said    by  the  Court,*   that  the  power  of 
making  bye-laws  is  incident  to  every  corpora- 
tion, either  belonging  to  the  body  at  large  or  the 
select  body.     In  the  case  of  Mes  v.  Routledge, 
Dougl.  535,  where  an  objection  was  taken  that 
the  return  did  not  set  out  a  power  in  the  corpo- 
ration at  large,  Lord  Mansfield  said,  "they  have 
"  set  out  the  charter,  and  there  is  no  special  power 
"  thereby  given,  either  to  the  whole  body  or  to  a 
"  select  part ;  but  as  the  charter  makes  them  a  cor- 
"  poration,  the  law  implies  that  it  should  be  in  the 
"  whole  body."    Mr.  Justice  Buller,  in  summing 
up  to  the  jury,  had  left  the  case  with  them  in  the 
following  terms: — "  there  are  two, distinct  ques- 
"  tions  in  the  case,  perfectly  independent  of  one 
V  another,  and  I  will  take  your  opinion  sepa- 
"  rately  on  the  first,  because  if  that  opinion  should 
"  be  one  way,  it  would  become  unnecessary  for 
"  you  to  consider  the  other  question.    He  then 
"  said,  that  if  the  practice  was  at  all  reconcileable 
"  to  the  charter,  that  must  be  taken  as  the  autho- 
"  rity  and  rule  for  the  appointment  of  the  consta- 
"  bles,  and  that  it  seemed  to  him  that  the  nomina- 
"  tion  by  the  aldermen  might  be  consistent  with  an 
"  election  by  the  mayor,  &c,  and  commonalty.  It 
"  was  not  denied,  that  part  of  the  charter  had  been 

*  la  the  Comp,  of  Fekmongezs  v.  Daoti,  )  B»  &  P.  100. 
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"  accepted;  the  present  corporate  name  was  that 
^«     '*•  S*yen  by  *^e  charter,  and  he  was  inclined  to 
"  think,  a  charter  must  be  accepted  in  toto,  if  at 
"all."     I  would  not  have  troubled  you  with 
these  authorities,  had  I  not  heard  it  was  ob- 
jected elsewhere  that  the  plea  in  this  case  was 
bad,  in  not  alleging,  that  before  granting  the 
charter  in  question  the  body  at  large  or  the  select 
body  had  the  right.    Whether  that  objection  will 
be  urged  to-day  or  not,  it  is  impossible  for  me  to 
say  ?    Should  it  be  so,  it  seems  to  me,  that  the 
authorities  to  which  I  have  referred  will  be  an 
answer  to  that  objection,  and  that  it  may  be 
taken  for  granted,  that  the  power  of  making  bye- 
laws  is  in  the  body  at  large,  unless  the  contrary 
be  shown.    It  is  said  in  the  present  case,  that  in- 
asmuch as  the  charter  in  question  gives  a  power 
to  the  select  part  of  the  corporation  to  make  bye- 
laws,  it  is  wholly  taken  away  from  the  body  at 
large,  and  that  they  are  incompetent  to  make  them. 
But  it  appears  to  me,  that  this  does  not  necessa- 
rily follow.    I  am  of  opinion,  that  the  general 
power  remains  as  to  those  things  to  which  the 
special  power  does  not  extend.     In  the  case  of 
The  King  v.  Head,  4th  Burr.  2521,  Lord  Mans- 
field said,  "  the  body  at  large  had  no  power  to 
"  make  bye-laws,  because  that  power  is  by  the 
»"  charter  given  to  the  common  council,  consisting 
"  of  the  mayor  and  aldermen,  and  the  common 
"  council  could  not  by  a  bye-law  take  away  from 
"  the  body  at  large  the  right  of  election,  which  the 
"  charter  had  vested  in  the  whole  body."    With 
great  respect  to  that  authority,  the  first  part  of 
that  observation  appears  to  me  to  be  unnecessary 
to  the  determination  of  the  case.    It  does  not  ap- 
pear to  be  the  statement  of  his  Lordship's  judg- 
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ment,  for  on  Mr.  Thurlow  stating  his  argument,       1880. 
Lord  Mansfield  stops  him  and  makes  that  observa-     ^TkikI 
tion,  which  is  composed  of  two  parts ;  first  address-         v* 
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ing  itself  to  the  point  he  was  arguing,  namely, 
whether  the  body  at  large  had  authority  to  make 
the  bye-law  ?  The  latter  part  of  it  was  that  on 
which  the  case  was  decided,  namely,  that  the  bye- 
law  was  bad,  not  being  made  by  the  body  at  large, 
but  only  by  the  mayor  and  aldermen,  with  the 
assent  of  the  commonalty:  the  latter  words 
made  no  difference,  for  the  commonalty  not  being 
assembled  to  assent,  the  bye-laws  were  to  be 
made  by  the  mayor  and  aldermen  only ;  and  by 
law  it  is  wholly  insupportable,  inasmuch  as  it 
struck  out  an  integral  body  of  the  electors. 

So  in  Newling  v.  Francis,  3  T.  R.  106,  an  objec- 
tion was  taken  to  a  bye-law  independent  of  the 
question,  whether  it  was  made  by  the  body  at 
large  ?  And  the  bye-law  was  held  void,  inasmuch 
as  it  gave  to  a  party  the  casting  vote,  a  privilege 
which  the  corporation,  either  in  its  select  or  ge- 
neral capacity,  had  no  authority  to  give  either 
by  the  charter  or  at  common  law.  In  the  case  of 
Hicks  v.  Launceston,  in  1st  Rolle's  Ab.  513,  it  is 
said  by  the  Court,  "  if  the  King  create  a  corpo- 
"  ration  of  a  mayor  and  eight  aldermen,  with  a 
"clause,  that  [upon  the  death  or  amotion  of  any 
"  alderman,  it  should  be  lawful  for  the  mayor 
"  and  the  rest  of  the  aldermen,  within  eight 
"  days  next  after  such  death  or  amotion  to  elect 
"  another  alderman  in  his  place,  although  there  be 
"no  election  within  the  eight  days,  yet  they  may 
"  elect  an  alderman  at  any  time  afterwards,  for 
"  they  have  a  power  to  elect  another  as  incident  to 
"  the  corporation  created ;  for  anciently  corpora- 
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1830.  "  tions  had  no  such  clause  giving  them  power  to 
"  elect,  and  this  affirmative  power  does  not  toll  the 
rwnn*  "  implied  power  incident  to  the  corporation."  So 
I  say  here,  the  affirmative  power  given  to  the 
select  body  does  not  take  away  the  power  inci- 
dent to  the  body  at  large,  in  a  case  where  the 
power  is  not  given  to  the  select  body. 

The  first  authority  I  think  it  necessary  to 
trouble  you  ^with,  to  show  that  this  bye-law 
is  good  in  itself  is  the  case  of  The  Corporation 
of  Colchester,  3d  Bu tetrode,  71,  which  was  de- 
cided in  the  13th  of  James  the  First,  which 
has  been  already  so  often  stated  that  I  shall  not 
repeat  it.  So  in  The  King  v.  Spencer,  in  3d  Burr. 
1827,  by  the  charter  of  Maidstone  the  power  of 
electing  the  common  couneilmen  was  in  the 
mayor,  jurats,  and  common  council.  The  mayor, 
jurats,  and  common  council  made  a  bye-law,  re- 
stricting the  power  given  by  the  charter  to  the 
mayor,  jurats,  and  commonalty  to  elect  a  com- 
mon councilman ;  the  commonalty  had  a  power 
to  vote  in  the  election  of  a  common  councilman. 
But  the  bye-law  said,  "be  it  enacted,  that  the 
"  election  of  common  couneilmen  in  future  be 
"  made  by  the  mayor,  jurats,  and  common  council, 
"  and  such  of  the  common  freemen  as  have  resided 
"  and  served  certain  offices  of  the  town/9  The 
Court  held  this  bye-law  was  bad,  for  this,  among 
other  reasons,  that  the  select  body  was  autho- 
rised to  make  bye-laws,  and  they  were  not  to 
take  the  power  of  elections  from  others  and  give 
it  to  themselves.  There  was  a  similar  deter- 
mination in  The  King  v.  Cut  bush  y  4th  Burr. 
2204.  There  another  bye-law  was  made  by  the 
same  body,  after  The  King  v.  Spencer.    In  that 
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case  the  Court  said,  "  it  is  made  by  a  part  of  the  1880. 
corporation  to  deprive  the  rest  of  their  right  to 
elect  without  their  consent.  The  charter  gives  wu*; 
this  right  to  the  whole  body  of  the  commonalty, 
the  bye-law  confines  it  to  the  narrow  compass  of 
the  sixty  seniors  only:  this  expressly  contradicts 
"  the  charter."  The  same  point  was  also  decided 
in  The  King  v.  Head. 

The  only  remaining  point  of  inquiry  is, 
whether  the  bye-law  is  legal. and  valid,  regard 
being  bad  to  the  object  and  provision  of  the  said 
bye-law  f  Before  entering  into  this  inquiry, 
perhaps  it  would  be  desirable  to  call  your 
attention  to  the  terms  and  objects  of  the  bye- 
law,  which  appears  to  have  been  made  by 
the  body  at  large.  It  is  made  for  the  better  rule 
and  government  of  the  said  borough,  touching 
and  concerning  the  election  of  the  burgesses  of 
the  said  borough,  and  their  interests.  Though 
it  i$  said  to  be  made  for  the  better  rule  and  go- 
vernment of  the  borough,  its  main  object  is 
touching  and  concerning  the  election  of  the  Bur- 
gesses of  the  said  borough  for  the  time  then  to 
come,  in  order  to  avoid  popular  confusion  and 
disorder  in  such  elections,  by  which  said  ordi- 
nance or  bye-law  it  was  ordained  and  established, 
that  from  thenceforth  the  mayor  and  common 
council  of  the  borough,  or  the  major  part  of  them, 
duly  assembled  together  for  that  purpose  within 
the  said  borough,  should  and  might,  from  time  to 
time,  and  at  all  times  thereafter,  by  themselves 
and  without  the  concurrence  or  assistance  of  the 
rest  of  the  burgesses  of  the  said  borough,  elect 
and  choose  such  person  or  persons  to  be  a  bur* 
gess  or  burgesses  of  the  same  borough  as  to  them, 


-TDK  KIN© 
WBSTWOOD. 


254  •  CASES  IN  THE  HOUSE  OF  LORDS 

1830.  « tions  had  no  such  clause  giving  them  power  to 
"  elect,  and  this  affirmative  power  does  not  toll  the 
"  implied  power  incident  to  the  corporation."  So 
I  say  here,  the  affirmative  power  given  to  the 
select  body  does  not  take  away  the  power  inci- 
dent to  the  body  at  large,  in  a  case  where  the 
power  is  not  given  to  the  select  body. 

The  first  authority  I  think  it  necessary  to 
trouble  you  ^with,  to  show  that  this  bye-law 
is  good  in  itself  is  the  case  of  The  Corporation 
of  Colchester,  3d  Bu tetrode,  7 1 ,  which  was  de- 
cided in  the  13th  of  James  the  First,  which 
has  been  already  so  often  stated  that  I  shall  not 
repeat  it.  So  in  The  King  v.  Spencer,  in  3d  Burr. 
1827,  by  the  charter  of  Maidstone  the  power  of 
electing  the  common  councilmen  was  in  the 
mayor,  jurats,  and  common  council.  The  mayor, 
jurats,  and  common  council  made  a  bye-law,  re- 
stricting the  power  given  by  the  charter  to  the 
mayor,  jurats,  and  commonalty  to  elect  a  com- 
mon councilman;  the  commonalty  had  a  power 
to  vote  in  the  election  of  a  common  councilman. 
But  the  bye-law  said,  "be  it  enacted,  that  the 
"  election  of  common  councilmen  in  future  be 
"  made  by  the  mayor,  jurats,  and  common  council, 
"  and  such  of  the  common  freemen  as  have  resided 
*€  and  served  certain  offices  of  the  town/*  The 
Court  held  this  bye-law  was  bad,  for  this,  among 
other  reasons,  that  the  select  body  was  autho- 
rised to  make  bye-laws,  and  they  were  not  to 
take  the  power  of  elections  from  others  and  give 
it  to  themselves.  There  was  a  similar  deter- 
mination in  The  King  v.  Cut  bush,  4th  Burr. 
2204.  There  another  bye-law  was  made  by  the 
same  body,  after  The  King  v.  Spencer.    In  that 
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case  the  Court  said,  "  it  is  made  by  a  part  of  the      1830. 

corporation  to  deprive  the  xest  of  their  right  to     ^£J1 
'  elect  without  their  consent.    The  charter  gives    _   *• 

this  right  to  the  whole  body  of  the  commonalty, 
"  the  bye-law  confines  it  to  the  narrow  compass  of 
"  the  sixty  seniors  only:  this  expressly  contradicts 
"  the  charter.'9  The  same  point  was  also  decided 
in  The  King  v.  Head. . 

The  only  remaining  point  of  inquiry  is, 
whether  the  bye-law  is  legal  and  valid,  regard 
being  had  to  the  object  and  provision  of  the  said 
bye-law?  Before  entering  into  this  inquiry, 
perhaps  it  would  be  desirable  to  call  your 
attention  to  the  terms  and  objects  of  the  bye* 
law,  which  appears  to  have  been  made  by 
the  body  at  large.  It  is  made  for  the  better  rule 
and  government  of  the  said  borough,  touching 
and  concerning  the  election  of  the  burgesses  of 
the  said  borough,  and  their  interests.  Though 
it  i?  said  to  be  made. for  the  better  rule  and  go- 
vernment of  the  borough,  its  main  object  is 
touching  and  concerning  the  election  of  the  Bur- 
gesses of  the  said  borough  for  the  time  then  to 
come,  in  order  to  avoid  popular  confusion  and 
disorder  in  such  elections,  by  which  said  ordi- 
nance or  bye-law  it  was  ordained  and  established, 
that  from  thenceforth  the  mayor  and  common 
council  of  the  borough,  or  the  major  part  of  them, 
duly  assembled  together  for  that  purpose  within 
the  said  borough,  should  and  might,  from  time  to 
time,  and  at  all  times  thereafter,  by  themselves 
and  without  the  concurrence  or  assistance  of  the 
rest  of  the  burgesses  of  the  said  borough,  elect 
and  choose  such  person  or  persons  to  be  a  bur* 
gess  or  burgesses  of  the  same  borough  as  to  them, 
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1830.  the  said  mayor  and  common  council  of  the  said 
rS  borough  fa,'*,  time  beiog,  or  the  major  part  of 
f  them,  so  assembled  as  aforesaid,  shall  seem  meet. 
The  apparent  object  of  the  bye* law  is  the  avoid- 
ing popular  confusion  at  elections.  Is  this  a  le- 
gitimate object  ?  On  this  point,  in  addition  to 
the  authorities  before  cited  in  the  case  of  the 
Corporation  of  Colchester,  reported  by  Bui- 
strode,  I  refer  you  to  the  well  known  Case 
of  Corporations,  in  4th  Coke,  77  b,  which 
having  been  already  stated,  I  shall  not  trouble 
you  with  repeating  it,  but  shall  only  just 
advert  to  the  observation  which  Lord  Coke 
makes  on  the  resolution, — "  And  according  to 
"  this  resolution,  the  ancient  and  continual 
"  usages  have  been  acknowledged  in  other  an* 
"  cient  cities  and  corporations,  and  God  forbid 
"  that  they  should  now  be  innovated  or  altered, 
"  for  many  and  great  inconveniences  will  there* 
"  upon  arise,  all  which  the  law  has  wisely  pre* 
"  vented,  as  appears  by  this  resolution." 

The  next  case  with  which  I  shall  trouble  you 
is,  The  King  v.  Ashwell,  12th  East,  22.  That 
case  is  so  similar  to  the  present,  that  I  feel 
myself  called  upon  to  state  the  particulars  of  it. 
It  was  an  information  against  the  Defendant, 
calling  on  him  to  show  by  what  authority  he  used 
and  exercised  the  office  of  one  of  the  aldermen  of 
the  borough  of  Nottingham.  To  this  it  was 
pleaded,  that  Nottingham  was  immemorially  an 
ancient  town,  and  that  the  burgesses  at  the  time 
of  granting  the  charter  were  immemorially  a  body 
corporate,  and  that  during  all  that  time  there  had 
been  and  now  was  an  indefinite  number  of  bur- 
gesses ;  that  King  Henry  the  Sixth  by  his  char- 
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ter  confirmed  to  the  burgesses  to  be  a  corporation  1830. 
by  the  name  of  " The  mayor  and  burgesses  of  '^m* 
"  the  town  of  Nottingham/'  and  that  the  then  *• 
burgesses  of  the  town,  and  their  successors, 
should  always  have,  in  the  place  of  two  bailiffs 
of  the  town,  two  sheriffs,  to  be  chosen  from 
themselves  in  the  manner  therein  mentioned. 
He  farther  granted  to  the  said  burgesses  and 
their  successors,  and  their  heirs,  from  time  to 
time,  to  elect  from  themselves  seven  aldermen  for 
life,  of  whom  one  was  to  be  mayor ;  and  that 
upon  the*  death,  departure,  or  amotion  of  any  al- 
derman, the  mayor  and  burgesses  for  the  time 
being  should  elect  one  other  burgess  from  them- 
selves into  the  office  of  alderman,  and  that  the 
aldermen  should  be  justices  of  the  peace  within 
the  same  town.  It  then  stated,  that  after  the  ac- 
ceptance of  that  charter,  namely,  on  the  first  of 
May,  1577,  the  then  mayor  and  burgesses  duly 
made  a  certain  reasonable  bye-law,  not  then  ex- 
tant  in  writing,  for  the  avoiding  popular  confusion 
and  tumult  in  the  election  of  aldermen,  whereby 
it  was  ordained  very  nearly  in  the,  terms  of  that 
bye-law  which  is  the  subject  of  the  present  case. 
The  object  was  to  elect  by  a  part  only,  without 
the  rest  of  the  burgesses.  A  verdict  having  been 
found  for  the  Defendant  on  those  issues,  before 
Mr.  Justice  Le  Blanc,  at  Leicester,  a  rule  was 
moved  for  and  obtained,  calling  on  the  Defend- 
ant to  show  cause  why  judgment  of  ouster 
should  not  be  entered  against  him,  notwithstand- 
ing the  verdict,  founded  on  an  objection,  that  the 
bye-law  stated  in  the  Defendant's  plea  was  an 
unreasonable  and  therefore  an  invalid  bye-law, 
as  taking  the  right  of  election  of  aldermen  from 
VOL  iv.  s 
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1S30.  the  burgesses  at  large  and  confining  it  to  a  select 
body,  which  did  not  even  require  the  attendance 
of  the  majority  of  the  integral  parts  of  the  corpo- 
ration to  constitute  the  elective  assembly.  But 
this  objection  was  over-ruled  by  the  whole  Court* 
What  my  Lord  Ellenborough  says  is  very  im- 
portant ;  he  says,  "  We  are  called  upon  to  pro- 
"  nounce  this  bye-law  to  be  void  as  unreasonable, 
"  because  it  restrains  the  right  of  electing  alder- 
men to  a  select  body,  which  before  was  pos- 
sessed and  exercised  by  the  body  at  large,  and 
"  therefore  it  is  argued,  that  it  affords  a  greater 
"chance  than  before  of  the  entire  non-at- 
"  tendance  of  the  electors,  or  at  least  that 
"  there  needs  only  the  attendance  of  the 
"  mayor  and  one  other,  or  perhaps  two  other 
"  burgesses,  in  order  to  constitute  a  good  election 
"  under  it,  and  that  the  chance  of  so  small  an  at- 
"  tendance  is  greater  under  the  restricted  power  of 
"  election  given  by  the  bye-law,  than  under  the 
"  extended  right  conferred  by  the  charter.  But  in 
"  order  to  avoid  a  bye-law,  upon  the  ground  of  its 
"  being  unreasonable,  because  of  some  inconve- 
"  nience  that  may  result  from  it,  it  should  appear 
"  to  be  a  probable  inconvenience,  for  one  can 
"  hardly  predicate  of  any  law  that  some  possible 
inconvenience  may  not  result  from  it ;  but  is  it 
likely  to  happen  ?  Now  this  bye-law  has  Existed 
"  for  above  two  hundred  and  thirty  years,  and 
"  during  all  this  time,  if  any  inconvenience  had 
"  resulted  from  it,  it  was  competent  to  the  corpo- 
"  ration,  by  the  same  authority  which  enacted,  to 
"  have  repealed  it.  But  the  long  continuance  of  a 
"  bye-law,  though  it  would  not  legalize  it,  if  it  were 
"  not  in  itself  legal,  is  fair  evidence  to  show  that 
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"  there  is  no  intrinsic  inconvenience  in  it ;  at  least  1830* 
"  the  acquiesence  of  the  corporation  in  it  for  above  THB  KINO 
"  two  centuries  is  a  fair  answer  to  any  theoretical 
"  argument  of  inconvenience*  especially  when  it  is 
"  considered  that  they  might  have  relieved  them- 
"  selves  from  the  inconvenience,  if  it  existed  at  all, 
"  at  any  hour  of  that  long,  period,  by  repealing  the 
"  bye-law.  Then  consider  what  the  bye-law  is ;  it 
"  is  a  delegation  of  .the  right  of  election  by  the 
"  indefinite  body  of  the  corporation  at  large  to  a 
"  select  part  of  themselves,  consisting  of  such 
'*  of  the  burgesses  as  had  served  or  were  serving 
"  certain  offices,  and  were  called  livery  or  clothing 
"  burgesses.  Such  a  bye-law  has  the  convenience 
"according  to  the  opinion  of  the  Judges  in  the 
"  Case  of  Corporations  of  preventing  popular  tu- 
"  mults,  and  therefore  it  was  approved  of  by  them. 
"  It  is  not  open  to  the  objection  which  prevailed 
"  in  The  King  v.  Spencer"  He  then  draws  the  dis- 
tinction between  this  case  and  that  of  The  King 
v.  Spencer ;  for  that  there  the  bye*law  imposed  on 
the  corporate  character  of  the  electors  a  qualifica- 
tion which  was  quite  foreign  to  it,  and  then  he  adds, 
"  I  do  not  say  that  any  thing  which  may  be  done 
€i  by  charter  may  be  done  by  a  bye-law ;  but  with 
"  respect  to  elective  fpnetions  to  be  performed  by 
"  the  body  at  large,  they  may  in  this  manner  dele- 
"  gate  them  to  a  select  part  of  themselves ;  and  I 
"  cannot  say,  that  it  is  an  unreasonable  bye-law 
"  because  an  inconvenience  may,  by  bare  possi- 
"  bility,  result  from  it."  Mr.  Justice  Grose  says 
"  It  has  been  settled  since  the  Case  of  Corpora- 
"  tions,  that  a  bye-law  made  for  that  purpose  is 
"  valid ;  the  reason  assigned  for  winch  is  in  order 
"  to  prevent  popular  confusion  and  tumults  in 
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1830.      it  elections,  and  an  excellent  reason  it  is."    Mr.w 
thk  kino     Justice  Le  Blanc  says,  "  It  is  not  necessary  to 
"  maintain  that  the  same  provision,  must  be  rea- 
"  sonable  and  valid  in  a  bye-law  which  would  be 
"  good  by  charter  or  prescription ;  but  it  is  suf- 
"  ficient  to  say,  that  it  is  no  more  unreasonable 
"  to  provide,   that  a  particular  number  of  the 
"  whole  body,  should,  on  being  duly  assembled 
"  for  the  purpose,  make  such  eleetion,  than  that 
"  the  whole  number  should  elect."    And  Mr. 
Justice  Bayley  observes,    "the  Crown  by  its 
"  charter  may  impose  what  terms  it  pleases ;  and 
"  if  the  parties  accept  the  charter  no  objection 
"  can  be  made  on  the  ground  that  these  terms  are 
"  unreasonable ;   but  where  the  question  is  upon 
"  a  bye-law,  it  is  open  to  object  to  whatever 
"  is  unreasonable  in  it.  But  I  see  nothing  unrea- 
"  sonable  in  this  bye-law ;  it  does  not  give  the 
"  right  of  election  to  those  who  had  no  right  be- 
"  fore ;  it  does  not  dispense  with  the  attendance  of 
"  any  person  whom  the  charter  expressly  requires 
"  to  attend,  but  merely  to  avoid  popular  confu* 
"  sion,  the  corporation  made  a  bye-law,  that  the 
"  election  of  aldermen  should  be  made  by  a  cer- 
"  tain  description  of  their  own  body.     And  this 
"  bye-law  only  operates  upon  the  body  at  large, 
"  so  long  as  they  think  fit  to  continue  it ;  it  is 
"  liable  to  be  reconsidered  by  them  at  all  times ; 
"  it  only  binds  their  successors  so.  long  as  the 
"  successors  choose  to  be  bound  by  it,  for  the 
"  same  body  that  made  the  bye-law  may  repeal  it." 
In  comparing  the  charter  of  Nottingham  with 
that  of  the  present  case,  it  appears  that  it  raised 
pretty  much  the  same  point  as  that  which  is  now 
under  consideration.   In  the  two  Maidstone  cases, 
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Lord  Ken  yon  expressed  a  doubt, — but  that  has  1830. 
been  already  so  much  observed  upon,  that  I 
will  not  trouble  you  upon  it.  The  Charter  in 
question  is  not  like  that  of  Nottingham  :  here 
the  description  is  "  the  mayor,  bailiffs,  and 
burgesses ;"  there  it  is  "  the  mayor  and  an  in- 
u  definite  number  of  burgesses."  The  charter  di- 
rects, that  one  of  their  body  is  to  be  sworn  in  as 
mayor  before  his  predecessor,  the  late  mayor ;  and 
it  directs  that  there  should  be  thenceforth  one 
mayor,  two  bailiffs,  and  twelve  discreet  men,  con- 
tinually residing  in  the  borough,  who  shall  be 
called  aldermen.  The  aldermen,  as  well  as  the 
bailiffs,  are  to  be  elected  out  of  the  burgesses,  and 
being  elected  bailiff  or  alderman,  they  stilt  are 
burgesses.  No  integral  part  of  the  body  is  ex- 
cluded, no  new  body  is  introduced.  The  exercise 
of  the  power  of  election  is  merely  narrowed  to  a 
part  of  the  burgesses  themselves,  namely,  the 
mayor,  bailiffs,  and  aldermen,  who  have  become 
so  from  the  general  body  of  burgesses.  It  has 
been  said  in  all  or  most  of  those  cases  which  are 
authorities,  that  this  bye-law  relates  to  the  election 
of  such  officers  or  persons  who  from  necessity  fill 
the  same  office ;  and  that  it  is  a  different  thing 
whether  it  is  a  bye-law  made  by  the  same  body 
whose  rights  are  affected,  or  a  bye-law  saying, 
that  the  members  of  a  corporation,  who  formerly 
exercised  the  right  of  voting,  should  be  deprived 
of  it.  It  seems  to  me,  there  is  no  sufficient  ground 
for  drawing  any  conclusion  from  that.  In  the 
King  v.  Bird,  13th  East,  367,  the  distinction  was 
taken.  It  was,  however,  further  observed,  that 
having  debarred  the  whole  body  of  their  right  to 
vote  in  the  election  of  burgesses,  it  could  not  af- 
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1890.      feet  the  supply  of  common  burgesses,  because  the 
eldest  son  of  every  burgess  born  in  Nottingham, 
^ftAB    and  the  younger  son  of  every  person  born  in  Not- 
tingham serving  an  apprenticeship  to  any  trade, 
and  all  other  persons  serving  seven  years  at  Not- 
tingham to  any  burgess  of  Nottingham,  was  en- 
titled on  attaining  twenty-one,  to  his  station  of 
burgess ;  so  that  that  fully  provided  for  the  num- 
ber of  burgesses  being  kept  up.    It  is  objected, 
that  the  bye-law  in  this  case  has  the  direct  ten- 
dency to  keep  the  number  of  common  burgesses 
below  the  number  of  the  select  body,  who  have 
an  interest  that  the  number  of  burgesses  should 
be  smaller  than  that  of  the  select  body.    To  this 
I  answer,  that  the  purpose  of  the  bye-law  is  the 
election  of  burgesses,  and  not  the  diminution  of 
their  number.    The  words  of  the  bye-law  have 
been  mentioned,  I  will  not  therefore  trouble  you 
with  them.     But  I  would  also  say,  that  it  by  no 
means  follows,  that  if  that  which  is  suggested 
were  probable,  namely,  that  the  tendency  of  it 
was  to  bring  the  number  of  burgesses  below  that 
of  the  select  body,  that  the  bye-law  would  be  bad. 
There  is  no  duty  to  be  performed  by  the  common 
burgesses ;  it  can  require  therefore  no  particular 
number  of  them.   All  that  is  necessary  to  be  done 
is  to  be  done  by  the  select  body,  whose  number  is 
limited ;  and  whenever  there  is  a  vacancy  in  that 
body,  they  may  elect  a  sufficient  number  of  the 
common  burgesses,   from  whom  they  are  to  be 
taken ;  and  with  respect  to  the  select  body,  they 
may  meet  and  elect  a  sufficient  number,  so  that 
by  this  bye-law  the  same  effect  may  be  produced 
by  the  mayor  (who  is  always  one  of  the  select 
body)  and  the  common  councilmen  takipg  on 
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themselves  the  election  of  common  burgesses,  as      1830. 
if  it  were  in  the  body  at  large.  ^T^ 

Upon  these  grounds,  therefore,  I  humbly  answer    mmJ£t 
the  question  proposed,  that  the  bye-law  alleged  in 
the  third  plea  is  a  legal  and  valid  bye-law t  having 
regard  to  the  purpose  and  object  of  the  provision. 

Mr.  Justice  Littledale. — On  the  first  part  of 
the  question,  as  to  the  power  of  this  corporation 
to  make  bye-laws,  1  shall  consider,  first,  Whe- 
ther this  corporation  has  the  power  to  make  bye* 
laws  independent  of  a  special  provision  in  the 
charter?  In  the  next  place  I  shall  consider  the 
general  law  on  the  subject,  having  regard  to  the 
provisions  of  this  particular  charter.  Now  there 
is  no  doubt,  generally  speaking,  that  a  corporation 
has  the  power  of  making  bye-laws.  This  doctrine 
is  fully  and  clearly  laid  down  in  the  Sutton's 
Hospital  case,  in  10th  Coke,  31,  and  in  1st  Rolles 
Abridgment,  513,  title  Corporation,  G.,  pi.  5; 
Norris  v.  Staps,  Hob.  210 ;  and  The  City  of  London 
v.  Vxmacker,  5th  Mod.  439 ;  and  1st  Lord  Raym. 
496,  and  several  other  reports ;  and  it  is  also  laid 
down  in  mbre  modern  cases ;  but  it  is  not  neces- 
sary Sot  me  to  read  what  is  said  in  these  cases 
with  regard  to  this  question. 

This  being  the  general  law  as  to  corporations,  it 
is  to  beseenhow  far  that  may  be  altered,  if  there  be 
a  charter  which  gives  a  power  to  the  select  body 
to  make  bye-laws.  If  there  be  a  general  power 
given  to  the  select  body  to  make  bye-laws  in  all 
cases  whatever,  no  doubt  the  general  right  of  mak- 
ing bye-larws  incident  td  the  body  at  large  no 
longer  remains  tfie  same.  If  a  power  be  given  to 
the  selfect  body  to  make  bye* laws,  extending  only 
to  some  particular  cases,  then  the  question  is, 
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1830.  whether  the  power  which  the  body  at  large  has, 
^^0  is  taken  away  by  the  select  body  only  in  these 
particular  cases  ?  and  in  my  opinion  the  power  is 
only  taken  away  in  those  cases,  to  which  the  rights 
of  the  select  body  extend.  The  law  says,  the 
power  is  incident  to  the  corporation  that  they  may 
be  well  governed.  This  power  of  well-governing 
must  be  taken  to  extend  to  all  things  which  fell 
within  the  province  of  the  acting  body.  It  is  quite 
clear,  and  follows  as  a  necessary  consequence, 
that  where  the  power  is  vested  in  the  select  body, 
the  body  at  large  cannot  make  bye-laws,  ordi- 
nances and  regulations  which  are  necessary  for 
the  good  order  and  government  of  the  corporation. 
In  Child  v.  the  Hudson's  Bay  Company*  2  P.  Wil- 
liams, 209,  Lord  Macclesfield  says,  "A  corpo** 
<'  ration  has  an  implied  power  to  make  bye-laws ; 
"  but  where  the  charter  gives  the  company  the 
"  power  to  make  bye-laws  they  can  only  make 
<'  them  in  such  cases  as  they  are  enabled  to  do  by 
"  the  charter ;  for  such  power  given  by  the  charter 
«  implies  a  negative  that  they  shall  not  make 
<*  bye-laws  in  any  other  cases."  With  regard  to 
the  question  before  him,  he  observed,  that  the 
corporation  had  a  power  of  making  bye-laws  for 
the  purpose,-«-and  only  for  the  purpose, — of  bet- 
ter governing  the  company  and  for  the  managing 
and  directing  their  trade  to  Hudson's  Bay.  What 
is  said  by  Lord  Macclesfield  applies  only  to  cases 
where  the  body  at  large  have  an  express  power 
given  to  them. 

This  is  a  case  in  which  the  select  body  have  an 
express  power  given  to  them ;  and  the  question  is, 
whether  a  power  may  be  given  to  the  select  body 
tp  take  away  the  power  of  the  whole  body,  so  far 
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as  relates  to  the  election  of  burgesses,  with  which      1890. 
they  have  heretofore  had  nothing  to  do.     In  The    ^m!* 
King  v.  Head,  4th  Burr*  2521,  Lord  Mansfield         *• 
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says,  "  The  body  at  large  had  no  power  to  make 
"  bye-laws,  because  that  power  is  by  the  charter 
u  given  to  the  common  council,  consisting  of  the 
"  mayor  and  aldermen;  and  the  common  council 
"  could  not,  by  a  bye-law,  take  away  from  the 
"  body  at  large  the  right  of  election  which  the 
"  charter  had  vested  in  the  whole  body."  The 
first  part  of  what  my  Lord  Mansfield  said  was  in 
no  way  necessary  for  the  decision  of  the  case, — 
the  power  of  the  body  at  large  was  not  in  ques- 
tion,— the  bye-law  was  not  made  by  the  body  at 
large,  but  by  the  common  council.  The  assent  of 
the  commonalty  did  not  give  them  authority  to 
make  the  bye-law,  and  the  bye-law  was  bad  in 
every  way.  No  doubt  if  a  charter  give  to  the 
common  council  the  power  to  make  bye-laws,  the 
body  at  large  cannot  do  it.  That  may  be  all  that 
Lord  Mansfield  meant  to  state.  The  point  I  am 
endeavouring  to  make  out  is,  whether  the  select 
body,  which  is  only  a  part  of  the  corporation,  can 
have  authority  over  a  subject  to  which  the  original 
power  of  the  select  body  does  not  extend  ?  Ex- 
cept the  two  cases  of  Child  v.  The  Hudson's  Bay 
Company,  and  The  King  v.  Head,  there  is  nothing 
established  to  the  contrary  of  my  proposition. 
Supposing  my  opinion  to  be  well  founded*  it  will 
be  as  well  to  consider  how  far  that  proposition  is 
applicable  to  the  charter  of  this  corporation. 
.  This  corporation  appears,  by  the  third  plea,  to  be 
an  ancient  borough,  and  to  have  had,  from  time  im- 
memorial, an  indefinite  number  of  burgesses ;  and 
in  the  reign  of  Charles,  the  Second  a  charter  was 
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I83&  granted  by  that  King,  •  giving  tb  tills  corporation 
the  name  of  "mayor,  bailiff,  and  burgesses  of  the 
4  'borough  of  <3heppitog  W^cwhbe,  in  the  county 
"of  Bucks,"  and:  by  that  charter  it  was  provided, 
that  there  should  be  one  mayor,  two  bailiffs,  and 
twetre  aldermen,  who  are  the  only  officers  ap- 
pointed by  the  charter;  and  then  the  charter  di- 
rects thfctt  "the' mayor,  bailiffs,  add  burgesses  of 
the  borough;  and  their  successors;  or  the  major 
part  of  them;  from  tittle  to  time,  for  ever,  should 
"  and  might  be  able  to  elect  so"  many  and  such 
"other  men,  inhabiting  or  not  inhabiting  within 
"  the  borough,  «s  to  them,  should  *eem  most  ex- 
€€  pedient  to  be  buigdsses  of  the  said  borough." 
Then  it  goes  on  to  state,  that  thefe  should  be  a 
common  touncil, :  and  "the  King  did  thereby 
grant  and  confinh  to*  the  mayor,  bailiffs,  and 
burgesses,  thfettbe  aldermen  and  bailiffs  should 
"  be,  and 'be1  called,  i  the  common,  council  of  the 
"  borough,  ^and- that  the  maJyor,  aldermen,  and 
"  bailiffs  of  the  bordugh,*  and  their  successors,  for 
41  the  time  being,  or  the1  major  part  of  them,  (of 
"  whom  the  mayor  'for  the  time  being  the  King 
"willed  to  be  one,)  teight  and  should  have  full 
"powfer  and  authority  to  frame,  constitute,  and 
u  ordain  and  make,  from  time  to  time,  such  rea- 
"  sonable  lows,  statutes,  and  ordinances  whatso- 
'•'  ever,  as  to  them  should  seem  good,  wholesome, 
"  useful,  honest,  and  necessary,  according  to  theic 
"  sound  discretion,  for  the  good 'rule  and  govern- 
"  ment  of  the  burgesses,  a?tifio^rs,;&fc^  inhabitants 
"  of  the  said  borough 'aforesaid,  for  the  time  being, 
u  and  for  declaring  in  What  manner  and  order  the 
"  aforesaid  mayor,  aldermen,  'bailiffs,  and  bur- 
gesses, and  the  artificers,  inhabitants  and  resi- 
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"  detlt*  of  the  borough  aforesaid, .  should  behave,  1880. 
"  eonduct,  and  owry  .'themselves  in  their  offices, 
"  mysteries,  and  business  within  the  said  borough 
"  and  the  limits  thereof,  for  the  tii^e  being;  and 
"  otherwise  for.  the  further  good  and  public  ad- 
"  vantage  a&d  rule  of  the  same  borough,  and  the 
"  victualling  of  the.  same,  and  also  for  the  better 
"  preservation,  government,  disposition,  letting, 
"  demising  of  lands,  tenement,  possessions,  re- 
"Venues,  and  hereditaments  to  the  aforesaid 
"  mayor,  bailiffs,  and;  burgfesses,  and  their  succes- 
44  sors  by'  the  said  letters-patent,  or  otherwise, 
"  given,;  granted,  assigned,  or  confirmed,  or  there- 
"  after  to  be  given,  granted*  or  assigned,  and  other 
"  matters  and  cause*  whatsoever,  touching  or  in 
i(  Any  ways  concerning  the1  said  borough,  or  the 
41  state,  right,  and  interest  of  the  same  borough." 
Now  upon  the  best  consideration  I  can  give  to 
the  case,  these  words  do  not  appear  to  me  to  take 
from  the  body  at  larg*  the, power  of  making  bye- 
laws  for  regulating  the  election  of  burgesses. 
Sotne  of  the  things  oVer  which  a ;  power  is  given 
to  the  common  council  relate  to  the  government 
of  the  borough,  and  I  think  the  general  words  can 
only  apply  to  the  government  of  the  borough,  as 
a  formed  borough,  with,  the  various  members  of 
the  corporation  in  its;  then  state  of  aptual  existence, 
and  that  they  do  not:  apply,  to  the  case  of  new 
persons,  who  were  thereafter  to  become  members 
of  the  borough,  with  whom  this  common  council 
have  nothing  to  do.  The  election  relates  to  a  dif- 
ferent body, — and  we  cannot  suppose  that  it  was 
ever  meant  that  the  common  council  should  in  any 
respect  regulate  the  election  of  burgesses,  unless 
it  was  expressed  by  the  words  of  the  charter. 
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1830.  ,  In  The  King  v. Head,  4th  Burr.  2515,  Lord  Mans- 
field says, "  the  common  council  could  not  by  a  bye- 
"  law  take  away  from  the  body  at  large  the  right 
"  of  election,  which  the  charter  had  vested  in  the 
"  whole  body ; "  and  in  The  King  v.  Spencer,  3d 
Burr.  1827,  Lord  Mansfield  says,  "  It  appears  to 
me,  that  where  the  power  of  making  such  bye- 
laws  is  by  charter  given  to  a  select  body,  they 
"  do  not  represent  the  whole  community,  and 
"  therefore  cannot  assume  to  themselves  what  be- 
"  longs  to  the  body  at  large ;  but  where  the  power 
"  of  making  bye-laws  is  in  the  body  at  large,  they 
"  may  delegate  the  right  to  a  select  body,  who 
"  become  the  representative  of  the  whole  com- 
"  munity."  Then  if  the  select  body  have  no 
power  to  make  bye-laws  regulating  the  election 
of  burgesses  in  the  present  case,  the  regulation 
cannot  be  made  at  all,  unless  it  be  by  the  body  at 
large  ;  and  this  consequence  will  follow,  that 
though  the  corporate  body  has  the  power  to  make 
bye-laws,  yet  no  regulation  can  be  made  at  all  for 
the  election  of  burgesses.  Independent  of  other 
inconvenience,  this  construction  leaves  the  power 
to  make  bye-laws,  in  particular  cases,  unexer- 
cisable. 

But  another  ground  on  which  I  think  the  body 
at  large  have  the  power  of  making  bye-laws  for 
this  purpose  is  this,  that  by  the  charter  express 
power  is  given  to  the  corporation  at  large  to  elect 
those  burgesses,  without  whom  the  King's  grant 
cannot  be  made  useful.  Whatever  is  necessary  to 
effect  the  objects  of  the  charter  passes  by  the 
grant ;  that  rule  is  so  clearly  established,  and  the 
authorities  are  so  numerous,  that  it  is  quite  un- 
necessary to  state  any  of  thepn.    I  consider  that 
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this  express  power  to  elect  is  incident  to  the  cor-      1880. 
poration,  as  well  as  every  thing  that  is  essentially 
necessary  to  carry  the  object  of  the  Crown  into 
effect. 

Then  it  may  be  said,  you  cannot  consider  any 
thing  as  incident  to  the  power  of  election,  except 
what  is  essential  and  necessary  to  carry  it  into 
effect,  and  that  this  bye-law  is  not  essential  and 
necessary.    But  I  think  the  terms  of  the  charter 
are  not  to  be  so  limited ;  I  think  that  the  power 
to  elect  burgesses  includes  a  power  to  make  all 
reasonable  regulations,  which  the  common  law  al- 
lows for  the  constant  exercise  of  that  right.    In 
the  case  of  The  King  v.  Bird,  it  was  held,  that 
where  there  was  a  power  to  make  new  burgesses ; 
a  power  to  make  new  burgesses  includes,  as  inci- . 
dental  to  it,  the  power  of  adding  to  the  number 
of  electors.    That  is  the  ground  on  which  it  is 
expressly  decided  by  the  authorities,  and  I  think 
the  incidents  to  the  grant  are  not  confined  to  those 
casps  where  it  is  actually  necessary,  but  that 
it  includes  all  that  the  common  law  can  give.   One 
argument  used  as  to  the  power  remaining  in  the 
body  at  large  is,  that  by  this  charter  so  extensive 
a  power  is  given  to  the  common  council,  that  it 
cannot  be  presumed  the  Crown  meant  the  body 
at  large  should  have  that  power.    But  I,  for  one, 
cannot  feel  the  force  of  that  argument,  because  if 
it  be  once  conceded  that  the  power  of  the  common 
council  does  not  extend  to  the  whole  object  of 
making  bye-laws,  any  other  authority  they  have 
is  quite  immaterial  to  the  question. 

But,  I  now  come  to  the  second  part  of  the 
question,  as  to  the  bye-law.  And  here  a  general 
observation  has  been  made,  namely,   that  the- 
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1890'     power  to  elect  is  not'given  to  the  may  or,  bailiffs, 
and  burgesses  generally,  but  to  the  mayor,  bailiffs, 
and  burgesses,  or  the  major  part  of  them ;  the 
charter  expressly  says,   "  or  the  major  part  of 
"  them/'    I  think  there  is  not  much  weight  in 
that,  for  it  has  so  been  laid  down  in  a  variety  of 
cases,  where  thfe  chatter  spoke  of  the  majority  of 
the  corporation    1  think  this  clause  of  the  char- 
ter gives  the  power  to  the  corporate  body*   You 
may  put  the  common  ease  where  aldermen  may 
be  substituted  lor  the  burgesses  at  large,  in  order 
to  avoid  popular  confusion*  Rex  v*  Bird,  12th  East, 
386,  and  the  doctrine  is  fully  illustrated  in  4th 
Coke,  77  b.     I  need  not  read  the  general  propo- 
sition, which  establishes^  that  for  avoiding  popular 
confusion,  the  -  mayor,  bailiffs,  and  other  officers 
are  to  be  elected  by  a  select  number  of  the  prin- 
cipal part  of  the  commonalty  and ;  burgesses  ;•  it 
will  be  found  fully  laid  down  in  Bulstr.  71,  and 
Jenk.  273:  these  are  not  the  only<cases  ou  the 
subject:  the  same  rule  is  still  recognised  in  seve- 
ral modern  authorities.    The  particular  circum- 
stances of  several  of  them  have  been  so  fuUy 
stated  by  some  of  my  Jeanied  brothers,  that  it  is 
unnecessary  to  recur  to  them. 

Cases  have  occurred,  where  questions  have 
arisen  as  to  the  application  of  the  rule,  as  in  The 
King  v.  Spencer,  in  3  Burn  1827,  where  the  power 
of  electing  the  common  counoilmen  was  granted 
to  the  mayor,  jurats  and  commonalty,  or  the 
major  part  of  them :  And  they  made  a  bye-law 
to  restrain  the  number  of.  electors  to  the  mayor, 
jurats,  common  council,  and  such  common  free- 
men as  resided  in,  and  served  f6r  a  year  as  church- 
warden and  overseers,  for  the  town  and  parish  of 
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Maidstone,  or  the  major  part  of  them*  But  it* 
was  held,  that  such  a  bye-law,  narrowing  the 
number  of  electors,  could  not  be  supported  :  for         r- 

*  rr  '  win* 

it  was  not  made  by  the  competent  body,  for  it 
was  to  the  exelusipn  of  the  commonalty,  and 
moreover  neither  could  they  limit  the- right  of 
election  to  persons  not  named ;  in  the1  charter,- 
namely,  such  of  the  common  flreemen^shad  resided* 
in,  and  had  served  for  a  yefcr  4h&  office  of  church* 
warden  and  overseers  of  the  poor.  In  The  King 
v.  Cut  bush,  4  th  Borrows,  the-  bye-Uw  was  mado 
by  the  mayor,  jurats,  and  common  council;  to 
confer  the  right  of  election  on  the  mayor,  jurats, 
and  common  council,  and  sixty  senior  common 
freemen.  There  the  bye-law  was  held  bad,  be- 
cause the  right  of  election  was  in  the  mayor, 
jurats,  and  commonalty,  to  whom  the  power  of 
election  by  the  charter  was  given.  Then  in  The 
King  v.  Head  and  others  the  freemen  of  Helston,  in 
4th  Burrows,  which  1  before  referred  to*  the 
burgesses  were  incorporated  by  the  name  of  the 
mayor  and  commonalty,  and  by  the  charter  four 
aldermen  were  created,  who,  with  the  mayor, 
were  to  be  the  common  council,  and  they  had  a 
power  to  make  bye-laws.*  The  right  of  election 
was  in  the  mayor  and  commonalty >  with  the 
aldermen ;  and  the  common  council  with  the  as- 
sent of  the  commonalty,  made  a  bye-law  that 
the  mayor  and  aldermen,  exclusive  of  the  com- 
monalty, should  elect  the  burgesses,  and  it  was 
held  bad,  because  it  excluded  the  commonalty. 
It  will  be  observed  also,  that  there  an  integral  part 
part  of  the  electors  was*  excluded,  namely,  the 
commonalty,  for  the  power  of  election  was  in  the 
mayor  aldermen,  and  commonalty,  and  therefore, ' 
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1830.  they  could  not  exclude  the  commonalty,  whtr 
were  by  these  means  not  represented.  It  may 
£~~  be  observed,  also,  that  the  bye-law  was  irregular, 
first,  because  it  was  not  made  by  the  mayor  and 
aldermen  only,  who  had  the  power  to  make  bye- 
laws;  they  called  on  the  commonalty  to  assist, 
not  as  forming  part  of  the  meeting,  therefore, 
under  the  charter  it  was  bad.  Secondly,  it  was 
bad  under  the  general  powers  in  a  corporation, 
because  tfie  aldermen,  as  a  body,  were  not  the 
corporation,  as  the  mayor  and  commonalty  were 
the  corporation,  and  the  commonalty  were  called 
only  to  assist,  and  did  not  form  an  integral  part 
of  the  meeting.  Thirdly,  it  was  bad,  because,  if 
made  by  the  mayor  and  aldermen  only,  they,  as 
a  select  body,  had  no  right  to  make  bye-laws  as 
to  elections,  where  the  right  was  vested  in  the 
mayor  and  commonalty,  together  with  the  al- 
dermen. 

Then  in  The  King  v.  Ashwell,  which  is  in  12th 
East,  22,  the  right  of  electing  aldermen  was 
given  by  the  charter  to  the  mayor  and  burgesses, 
who  made  a  bye-law,  restricting  the  electors  to 
the  mayor  and  certain  of  the  burgesses,  namely, 
the  recorder,  aldermen,  and  coroners,  common 
councilmen,  and  such  of  the  burgesses  as  had 
served  the  office  of  chamberlain,  and  such  bye- 
law  was  held  good.  In  The  King  v.  Bird,  13th 
East,  367,  the  right  of  election  of  burgesses  was  by 
the  charter  in  the  mayor  and  burgesses,  being  the 
corporate  body;  the  mayor  and  burgesses  made 
a  bye-law  to  restrain  the  number  of  electors,  to 
the  mayor,  aldermen,  and  eighteen  burgesses 
there  mentioned,  and  the  defendant  was  elected 
under  the  bye-law.    No  doubt  was  entertained: 
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as  to  the  general  right  of  the  corporate  body  to       1830. 
make  a  regulation  to  limit  the  number  of  electors,     ^^0 
and  the  defendant  was  held  well  elected.    This    „  *•  _ 

WBSTWOOD. 

is  the  last  case  on  the  subject,  and  in  all  these 
cases  the  general  power  of  the  corporate  body  is 
admitted.  Then  questions  may  arise,  Whether, 
admitting  the  general  right  of  the  corporate 
body,  this  restriction  falls  within  the  princi- 
ples of  law?  And  one  objection  may  be,  that 
the  aldermen  do  not  fairly  represent  the  burgesses, 
because  there  is  no  doubt,  that  in  the  body 
created  by  the  bye-law  or  regulation  the  bur- 
gesses must  be  represented.  I  am  very  free  to 
admit,  that  there  is  as  little  representation  of  the 
burgesses  as  one  can  well  imagine,  and  much  less 
than  has  occurred  in  any  of  the  cases;  but  still 
they  do  in  a  small  degree  represent  the  burgesses. 
The  aldermen,  by  being  elected,  do  not  cease  to 
be  burgesses,  they  are  still  burgesses,  though 
with  more  authority;  they  are  not  an  integral 
part  of  the  corporation.  If  there  be  a  meeting  of 
the  body  corporate,  which  consists  of  the  mayor, 
bailiffs,  and  burgesses,  it  is  not  necessary  that 
any  of  the  aldermen  should  be  present,  and  if 
they  are  present,  they  do  not  vote  as  aldermen, 
but  as  burgesses.  The  aldermen  are  elected  by 
the  mayor  and  the  residue  of  the  aldermen.  So 
that,  though  remotely,  the  burgesses  have  some- 
thing to  say  to  the  elections,  and  I  think  the  al- 
dermen may  be  considered  as  representing  the 
burgesses,  and  they  are  only  a  different  body 
from  the  burgesses  at  large,  when  in  their  quality 
of  aldermen,  they  are  to  discharge  the  various 
duties  assigned  to  them.  It  must  be  observed 
also,  that  this  mode  of  election  is  that,  which  was 

vol.  IV.  T 
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1890.      adopted  by  custom  before  the  charter  in  question, 

^J7£^     ^d  therefore,  one  may  well  presume  that  it  was 

"•         a  reasonable  mode  of  election,  and  not  attended 

WESTWOOD.  ' 

with  any  prejudice  or  inconvenience  to  the  gene- 
ral interests  of  the  corporation ;  and  though  that 
cannot  be  taken  into  consideration  in  considering 
the  effect  of  the  second  plea,  because  the  facts 
stated  in  one  plea  cannot  be  brought  to  bear  upon 
the  facts  in  another  plea,  so  as  to  affect  the  con- 
struction of  that  plea,  yet  one  may  at  all  events 
put  a  supposition  that  such  a  mode  of  election 
might  exist  before  the  charter.  It  may  be  said, 
that  the  rule  laid  down  in  the  Case  of  Corpora- 
tions does  not  extend  to  burgesses,  but  only  to  the 
higher  corporate  officers,  and  that  the  language  of 
the  resolution  is  only  applied  to  them.  But  the 
same  reason  applies  to  burgesses  that  does  to  the 
higher  officers  of  the  corporation,  and  there  is 
even  a  still  stronger  reason  "  for  avoiding  popular 
"  tumult  and  confusion,"  because  the  election 
of  burgesses  is  of  more  frequent  occurrence  than 
that  of  the  higher  officers.  The  case  of  The  King 
v.  Head  was  that  of  the  election  of  a  burgess,  and 
no  distinction  was  made  between  a  burgess  and 
any  superior  officer  of  the  corporation.  The  King 
v.  Bird  was  also  the  case  of  a  burgess,  and  no 
distinction  was  taken  by  the  Court  between  him 
and  other  officers.  The  point  was  noticed  in  the 
argument,  but  not  in  the  judgment.  It  has  been 
held,  indeed,  as  appears  by  the  4th  Inst,  48,  that 
if  the  corporate  body  at  large  have  a  right  to  elect 
members  of  parliament  they  cannot  delegate  that 
power  to  a  select  body,  but  that  is,  because  it  is 
considered  as  for  the  benefit  of  the  public  that 
they  should  all  have  votes,  and  it  is  not  to  be  com* 
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pared  to  the  case  of  the  election  of  mayors  and      1830. 
other  officers  of  corporations.    If  the  bye-law  be 
found  inconvenient,  the  corporate  body  may  repeal         •• 
it  by  the  same  authority  by  which  they  made  it, 
and  therefore  if  any  mischief  be  likely  to  arise, 
they  may  correct  it  themselves. 

I  am  therefore  of  opinion  that  this  is  a  good 
and  valid  bye-law, 

Mr.  Baron  Garraw* — In  a  case  where  I  can  only 
explain  my  reason  for  thinking  this  a  good  bye- 
law,  by  going  over  details  in  a  less  lucid  or- 
der than  has  been  used  in  the  arguments  ad- 
dressed to  you  by  my  two  very  learned  brethren 
who  have  preceded  me,  I  shall  simply  state  the 
conclusion  to  which  1  have  arrived,  without  trou- 
bling you  with  the  cases  they  have  cited,  or  offer-? 
ing  any  observations  upon  them.  After  having 
exercised  the  best  judgment  that  belongs  to  us, 
in  order  to  prepare  ourselves  in  a  clear  and  pro- 
per manner  to  answer  the  questions  you  have 
been  pleased  to  propose,  I  am  one  of  those  who 
concur  in  the  opinion  which  has  been  pronounced 
by  the  two  learned  judges  who  have  just  ad- 
dressed you.  I  shall  only  state  that  I  did  enter- 
tain some  doubt  on  the  question,  whether  the 
corporation  had  the  power  of  delegating  this 
right  to  the  select  body  ?  but  I  have  at  length  ar- 
rived at  a  step  where  I  have  satisfied  my.  own 
mind  that  they  have  that  power :  and  after  the 
conflicting  opinions  of  the  Court  below,  however 
difficult  it  might  appear  to  decide,  whether  this 
was  or  was  not  a  legal  bye-law  ?  if  the  question 
is  put  to  me  whether  it  is  or  is  not,  1  am  pre- 
pared to  say  that  it  is  not  only  a  legal,  but  a  con- 
venient and  meritorious  and  useful  bye-law.    I 
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1830.      have  thus  briefly  stated  my  opinion,  because  I 
thought  the  convenience  of  the  House  would  be 
*-         best  consulted  by  such  a  course. 

Mr.  Justice  Park. — The  question  that  has  been 
proposed  to  the  judges  is  extremely  concise, 
and  brings  the  matter  to  a  single  point;  and 
notwithstanding  the  very  great  length  of  the  ar- 
gument in  the  Court  below,  and  the  elaborate 
judgment  of  two  of  my  learned  brothers,  who  have 
preceded  me  on  the  same  side,  I  shall  be  ex- 
tremely brief,  agreeing  entirely  as  I  do  with  my 
three  learned  brothers,  Garrow,  Littledale,  and 
Gaselee,  in  the  opinion  they  have  just  pronounced. 

The  question  is,  whether  the  alleged  bye-law 
stated  in  the  third  plea  is  a  legal  and  valid  bye- 
law,  having  regard  as  well  to  the -power  of  making 
bye-laws,  in  that  plea  mentioned,  as  to  the  object 
and  provisions  of  the  bye-law  itself?  The  third 
plea  has  been  so  often  under  your  observation  that 
I  should  think  it  waste  of  time  to  state  it  again. 

I  take  it  to  be  quite  clear,  ever  since  the  case 
of  Sutton's  Hospital,  that  the  power  of  mak- 
ing bye-laws  is  incident  to  every  corporation, 
where  such  incidental  power  is  not  restrained  by 
the  words  of  the  charter.  The  generality  of  that 
incidental  power  is  restrained  by  giving  a  power 
to  the  select  body  to  make  bye-laws  in  certain 
cases.  I  admit,  that  if  the  power  be  given  to  a 
select  body  to  make  bye-laws  in  all  cases,  that 
the  general  inherent  power  is  entirely  taken  away 
from  the  body,  at  large.  But,  on  the  other  hand, 
it  seems  to  me  no  less  clear  that  if  a  special  power 
be  only  given  in  certain  cases,  the  general  autho- 
rity in  all  other  cases  remains  in  the  body  at  large. 

Let  us  see  what  is  the  power  to  make  bye-laws 
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that  is  given  to  the  select  body :   it  is,  that  the      1830. 
mayor,  aldermen,  and  bailiffs  of  the  borough,  and 
their  successors,  who  are  the  select  body  of  this         *- 
corporation  for  the  time  being,  or  the  major  part 
of  them,  (of  whom  the  mayor  for  the  time  being 
the  said  late  king  willed  to  be  one,)  "  might  and 
"  should  have  full  power  and  authority  to  frame, 
"  constitute,  ordain,  &c.  &c.  &c.  and  other  mat- 
"  ters  and  causes  whatsoever  touching  or  in  any- 
"  wise  concerning  the  said  borough,  or  the  state, 
"  right,  and  interest  of  the  same  borough."    My 
brother,  Mr.  Justice  James  Parke,  seems  to  lay 
great  stress  upon  the  words  "and  other  matters 
"  and  causes  whatsoever  touching  or  in  anywise 
"  concerning  the  said  borough,  or  the  state,  right, 
"  and  interest  of  the  same  borough."  These  words 
are  certainly  very  large.    This  is  the  power  given 
by  the  charter  to  the  select  body  to  make  bye- 
laws,  and  if  the  bye-law  in  question  fall  within 
any  of  the  powers  herein  contained,  there  is  an 
end  of  the  question.     But  it  was  admitted  in  the 
argument  in  the  Court  below,  and  I  own  until 
this  day  I  never  heard  it  disputed,  that  the  select 
body,  to  whom  the  power  I  have  just  recited  is 
granted,  would  not  have  authority  to  make  the 
bye-law  in  question,  inasmuch  as  it  would  enable 
them  as  a  select  body  to  make  a  law  to  diminish 
the  power  of  the  body  at  large.    This  has  been 
questioned  in  argument  to  day,  but  that  argument 
seems  to  me  to  have  been  extremely  well  answered 
by  my  learned  brothers  Littledale  and  Gaselee. 

Then  if  it  be  true  that  every  corporation  at  large 
has  an  incidental  power  to  make  bye-laws,  except 
so  far  as  it  is  restrained  by  the  express  words  of  the 
charter,  and  if  it  be  admitted  that  this  bye-law 
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1830.      does  not  fall  within  the  words  of  the  special  au- 
thority, it  seems  to  be  a  necessary  consequence 

,w«n»    '^at  a^  t^at>  w^^c^  ^e  k*n§f  h**  not  expressly 
taken  away,  remains  in  the  body  at  large. 

But  it  is  said  that  a  different  doctrine  relative  to 
this  point,  is  laid  down  in  The  King  v.  Head, 
4th  Burr.  2515.  But  with  all  due  respect  to  those 
who  urge  that  point,  it  seems  to  me  that  no  two 
cases  can  be  more  dissimilar.  In  that  case  the 
body  at  large  had  no  power  of  making  bye-laws, 
but  the  mayor  and  aldermen,  and  the  mayor  and 
aldermen  only ;  they  were  the  select  body.  The 
bye-law  was  made  by  the  mayor  and  aldermen 
with  the  assent  of  the  commonalty,  which  ought 
not  to  have  been,  because  the  commonalty  were 
not  authorized  to  be  parties  to  such  a  law.  By 
the  charter  the  right  of  election  of  burgesses  was 
expressly  given  to  the  mayor,  aldermen,  and  com- 
monalty of  the  borough,  whereas  the  bye-law 
struck  out  an  integral  part  of  the  corporation, — 
namely,  the  commonalty, — and  it  could  therefore 
be  of  no  avail  as  they  had  no  right  conferred  on 
them  for  making  such  a  bye-law. 

Therefore  I  think,  that  the  case  before  you 
cannot  be  governed  by  the  case  of  The  King 
v.  Head.  I  think  the  corporation  at  large  had 
the  power  to  make  this  species  of  bye-law,  it  not 
being  a  matter  or  cause  intended  by  the  King  in 
his  charter  to  be  included  in  the  power  given  by 
him  to  the  select  body. 

But  it  is  said,  that  even  if  the  corporation  had 
the  power  of  making  such  a  bye-law,  this  is  void, 
because  it  transfers  the  right  of  election  of  bur- 
gesses to  the  mayor  and  common  council  without 
the  assistance  of  the  rest  of  the  burgesses  of  the 
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borough,  and  it  is  therefore  unreasonable,   and       1830. 
varies  the  constitution  of  the  borough,  striking     ^£mm 
off  an  integral  part  of  the  corporation.     On  this         *- 
point  there  is,  I  understand,  less  difference  of 
opinion  among  my  brethren  than  on  the  former 
question. 

What  then  is  the  bye-law  ?  It  is  set  out  "  that 
'?  the  mayor,  bailiffs,  and  burgessesof  the  borough," 
(that  is  the  body  at  large  by  their  corporate  name,) 
"  or  the  major  part  of  them,  being  in  due  manner 
"  met  and  assembled  for  that  purpose  within 
"  the  said  borough,  did,  then  and  there,  duly 
*•  make  a  certain  ordinance  or  bye-law  for  the 
"  better  rule  and  government  of  the  said  borough, 
"  touching  and  concerning  the  election  of  the 
"  burgesses  of  the  said  borough  for  the  time  to 
"  come,  in  order  to  avoid  popular  confusion  and 
"  disorder  on  such  elections,  by  which  it  was 
"  ordained  and  established  in  manner  following, 
"  namely, — that  from  thenceforth  the  mayor 
"  and  common  council  for  the  borough,  or  the 
"  major  part  of  them  duly  assembled  together  for 
"  that  purpose  within  the  said  borough,  should,  and 
"  might  from  time  to  time  and  at  all  times  there- 
*'  after,  by  themselves,  and  without  the  concur-' 
"  rence  or  assistance  of  the  rest  of  the  burgesses 
"  of  the  said  borough,  elect  and  choose  such  per- 
"  son  or  persons  to  be  a  burgess  or  burgesses  of  the 
"  same  borough  as  to  them  should  seem  meet." 

Now,  I  discover  nothing  illegal  or  unrea- 
sonable in  this.  If  it  be  inconvenient,  it  has 
been  well  said,  the  same  authority  which  made 
the  rule,  may  in  due  form  abrogate  it.  It  seems 
to  have  been  introduced  to  avoid  confusion  in  the 
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1830.      corporation,  and  that  although  the  charter  confers 

^v^o     the  right  of  election  on  the  mayor,  bailiffs,  and 

»•         burgesses  generally,  it  has  been  thought  better 

that  a  less  number  than  the  whole  should  actually 

make  the  election. 

In  stating  this,  I  am  stating  nothing  new.  This 
was  declared  to  be  the  ancient  law— even  before 
the  time  of  Lord  Coke — the  ancient  law  used  in  all 
corporations. — [The  learned  Judge  here  stated  the 
Case  of  Corporations  from  Coke,  5  Rep.  77,  b, 
and  then  proceeded.] — This  is  the  declared  law, 
and  it  has  been  acted  on  ever  since ;  and  to  be  sure 
it  is  most  desirable  that  every  thing  that  can  tend 
to  prevent  popular  tumult,  which  is  constantly  oc- 
curring at  the  election  of  burgesses,  where  the 
election  happens  to  be  in  the  whole  body  of  bur* 
gesses,  should  be  enforced. 

In  the  case  of  The  King  v.  Ashwell,  12  East 
22,  the  charter  gives  the  power  of  electing  al- 
dermen to  the  mayor  and  burgesses  of  Nottingham, 
the  aldermen  were  to  be  chosen  from  among  them. 
By  a  bye-law  made  in  1577,  for  avoiding  popular 
confusion  and  tumult :  It  was  enacted,  "  on  the 
"  election  of  aldermen,  that  the  mayor  and  certain 

V  of  the  burgesses  of  the  town,  and  the  recorder, 
"  without  the  concurrence  or  assistance  of  the 

V  other  burgesses,"  (in  the  very  words,  as  you  see, 
of  the  present  bye-law,)  "  should  elect,"  &c.  In 
that  case  it  was  held  that  such  a  bye-law  was  good, 
for  it  was  not  cutting  off  any  integral  part,  as 
was  said  in  arguing  the  case,  but  it  was  only 
limiting  the  numbers  of  that  body.  Lord  Ellen- 
borough  says  it  is  not  unreasonable,  nor  is  it 
inconvenient ;  but,   if  it  be  found  inconvenient* 
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his  Lordship  says,  (as  I  have  presumed  to  say,)  that  1830. 
it  is  competent  to  the  corporation,  by  the  same 
authority  with  which  they  enacted  it,  to  repeal 
it.  Mr.  Justice  Bay  ley,  on  this  point  of  inconve- 
nience, says,  that  such  a  law  binds  none  who  suc- 
ceed in  the  corporation,  unless  they  choose  to  be 
bound  by  it.  It  only  binds  the  successors  of  all, 
who  choose  to  be  bound,  and  the  same  body  that 
passed  it,  may  also  repeal  it. 

The  bye-law  in  this  case  also  has  existed 
upwards  of  one  hundred  and  fifty  years,  and 
during  that  time  it  has  never  been  found  so 
inconvenient  as  to  induce  the  corporation  of  this 
borough  to  alter  it. 

In  the  next  case,  The  King  v.  Bird,  13th  East 
367,  where  the  Court  of  King's  Bench  seems  to 
have  been  composed  of  the  same  judges  as  in 
The  King  v.  Ashwell,  one  of  the  questions 
was,  Whether  it  was  competent  to  a  corporation 
at  large,  where  the  power  of  making  elections 
was  incident  to  the  corporation,  or  was  in  them 
by  prescription,  to  delegate  it  to  a  select  part  of 
themselves,  and,  consequently,  whether  a  bye- 
law  so  made  was  good  in  itself? 

A  8  to  the  latter  point,  on  which  my  learned 
brothers  have  spoken  so  elaborately,  I  am  of 
opinion  that  it  is  not  only  a  good,  but  a  very  good 
bye-law,  calculated  to  exclude  popular  confusion 
in  the  election  of  burgesses,  and  agreeable  to  the 
doctrine  of  the  Case  of  Corporations.  I  see  no 
reason  why  it  should  not  have,  been  as  much  ap- 
plicable to  the  election  of  burgesses,  as  to  the 
higher  orders  of  the  corporation  in  the  time  of 
Lord  Coke. 
Therefore,  in  reply  to. the  question  proposed, 
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1890.  but  with  sorrow,  that  I  have  to  differ  in  opi- 
nion with  some  of  my  learned  brothers,  whose 
opinions  I  unfeignedly  respect,  I  answer,  that 
I  am  of  opinion  that  the  bye-law  stated  in  the 
third  plea  on  this  record,  having  regard  as  well 
to  the  power  of  the  corporation  at  large,  as  to 
the  object  and  intention  of  the  bye-law  itself, 
is  a  good  and  valid  bye-law. 

Mr.  Justice  Bayky. — With  very  great  respect 
for  those  of  my  learned  brethren,  who  differ 
from  me,  and  greatly  regretting  that  I  differ 
from  them,  I  am  constrained  to  say  that  I  am 
of  opinion  this  bye-law  is  not  a  legal  and  valid 
bye-law,  regard  being  had  as  well  to  the  power 
of  making  bye-laws  given  to  this  corporation 
by  the  charter  mentioned  in  the  third  plea,  as  to 
the  object  and  provision  of  the  bye-law  itself. 
Hie  objections  which  occurred  to  my  mind  against 
the  validity  of  this  bye-law  were  mentioned  by 
me  when  the  case  came  before  His  Majesty's 
Court  of  King's  Bench,  and  it  would  be  a  waste 
of  time  to  repeat  them.  I  beg,  therefore,  only  to 
call  your  attention  to  those  further  reasons,  which 
have  struck  my  mind  after  having  had  the  oppor- 
tunity of  hearing  the  arguments  at  the  bar. 

I  propose  for  consideration  two  propositions : 
the  first  is,  that  where  the  Crown,  either  in  an 
existing  prescriptive  corporation,  or  in  one  newly 
created,  gives  a  power  of  making  bye-laws  to  a 
select  part  ■  of  that  corporation,  it  has  put  an  end 
to,  in  a  pre-existing  corporation,  or  has  prevented, 
in  a  newly-created  corporation,  any  right  of  mak- 
ing bye-laws  in  the  corporation  at  large ;  unless 
it  can  fairly  be  inferred,  from  the  limited  extent 
to  which  the  power  of  the  select  body  is  confined, 
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or  from  the  nature  and  importance  and  well-being  1890. 
of  the  corporation,  that  it  should  have  a  power  to 
which  the  power  of  the  select  body  does  not  ex*  *- 
tend ;  or  that  it  might  have  been  the  intention  of 
the  Crown,  in  addition  to  the  power  given  to  the 
select  body,  to  give  a  more  extensive  power  to  the 
body  at  large,  as  also  that  it  was  the  object  of  the 
Crown  that  there  should  be  such  co-extensive 
power  in  the  instance,  in  which  the  body  at  large 
have  taken  on  them  to  make  a  bye-law.  I  men- 
tion, as  my  second  proposition,  that  in  this  in- 
stance the  objection  occurs  that  the  Crown  never 
could  have  intended  to  allow  the  body  at  large 
the  power  of  making  such  a  bye-law  as  that,, 
which  has  been  made  in  the  present  case,  the 
bye-law,  in  my  apprehension,  being  a  fraud  on 
the  constitution  of  the  borough. 

By  the  charter  the  right  of  making  bye-laws, 
in  this  corporation,  is  given  exclusively  to  the 
body  at  large,  and  whether  the  common  council 
had  or  had  not,  from  time  immemorial  up  to 
the  time  of  the  charter,  the  same  power,  the 
third  plea  does  not  seem  to  state.  It  contains  no 
allegation  upon  this  point,  and  though  I  con- 
cede that  the  power  of  making  bye-laws  is  prima 
facie  in  the  corporation  at  large ;  yet  to  warrant 
the  founding  an  argument,  that  by  the  charter  the 
sole  right  of  making  bye-laws  was  in  the  corpora- 
tion at  large,  I  am  disposed  to  think,  that  it  ought 
to  have  been  stated  expressly  (and  not  to  have 
been  left  uncertain,)  that  the  corporation  had  the 
sole  right  up  to  the  time  of  granting  the  charter, 
more  especially  when  the  power  of  the  select 
body  is  stated  in  this  plea  not  merely  in  what 
would  be  the  proper  form,  but  is  also  confirmed 


1HSKIMO 

V. 

WESTWOOD. 


284  CASES   IN   THE   HOUSE   OF   LORDS 

1890.  by  mention  of  the  probable  course,  when  such  a 
power  has  been  given.  1  cannot,  however,  find 
wnnn  any  express  authority  on  this  point,  and  I  shall 
content  myself  with  noticing  but  one  or  two  as  I 
pass  along,  it  being  my  opinion  that  if  the  corpo- 
ration at  large  had  the  right  prior  to  the  time  of 
the  charter,  the  effect  of  the  charter  was  to  alter 
it  in  conformity  to  the  bye-law. 

The  power  given  by  the  charter  is  undoubtedly  a 
power  of  making  bye-laws  for  the  government  of  the 
borough,  and  merely  for  that  purpose,  and  no 
bye-law  has  been  suggested  by  any  of  the  learned 
Judges  who  have  preceded  me,  except  that  which 
is  the  subject  of  this  case,  which  will  not  be  within 
the  compass  of  the  express  power  given  to  the  select 
body.  The  power  is  given  to  enable  the  select  body 
to  make  such  bye-laws  as  to  them  may  seem  good, 
wholesome,  useful,  honest,  and  necessary,  &c.  &c. 
Now  what  further  power  could  be  required  ?  Not 
any  that  I  am  aware  of.  If  so,  can  it  be  supposed 
that  the  Grown  could  have  intended  that  there 
should  have  been  a  co-existing  power  in  the  body 
at  large,  at  least  could  it  have  been  intended  to 
give  the  power  to  make  such  a  bye-law  as  this, 
constituted  as  this  borough  is  ?  Looking  at  the 
constitution  of  the  borough,  and  the  nature  of 
this  bye-law,  in  my  mind,  I  am  led  to  a  contrary 
conclusion.  The  borough  consists,  as  I  am  bound 
to  take  it  from  the  plea,  of  a  mayor,  bailiffs,  and 
burgesses,  with  their  successors,  and  as  there  is 
nothing  to  show  that  the  freedom  was  to  be  ob- 
tained by  servitude  or  birth,  it  must  be  by  election, 
and  by  election  only,  that  a  man  could  become  a 
burgess ;  in  every  case  therefore  the  number  of 
burgesses  must  depend  entirely  on  the  will  of  the 
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electors.  Whether  there  shall  be  five,  or  fifty,  or  1830. 
five  hundred,  depends  entirely  on  them.  The 
number  of  the  common  burgesses  may  be  below  _mj>^ 
that  of  the  select  body.  It  might  have  been  so  at 
the  time  when  this  bye-law  passed  ;  it  may  have 
been  so  ever  since ;  and  under  such  a  bye-law  the 
mayor,  bailiffs,  and  common  council  all  vote, 
and  is  not  every  one  of  them  interested' in  the 
vote  he  gives?  Upon  the  question,  Whether 
the  body  at  large  have  the  right  of  election,  has 
Yiot  every  one  of  the  select  body  an  interest  in 
saying  it  shall  be  in  the  fifteen,  and  in  the  fifteen 
only  ?  Generally  speaking,  when  you  are  voting 
for  that  which  is  to  be  for  the  benefit  of  the 
corporation  at  large,  you  ought  to  have  votes 
given  by  those  persons  who  have  not  an  interest 
in  the  question :  though  in  this  question,  when 
they  are  deciding,  they  have  a  private  interest  of 
their  own  in  opposition  to  the  interests  of  those 
whose  rights  they  take  away. 

It  is  clear  the  bye-law  is  made  by  a  select 
body  of  the  corporation:  not  a  single  burgess 
voted  for  this  bye-law,  except  those  who  were 
members  of  the  select  body.  It  is  a  specious 
argument,  to  say  that  the  body  at  large,  may, 
when  they  think  fit,  repeal  the  bye-law,  and  re- 
vest the  right  where  the  charter  has  placed  it ; 
but,  it  is  so  clearly  touching  the  interests  of  the 
common  council  that  there  should  not  be  any  re- 
peal, that  it  is  not  improbable  they  may  take  care 
that  the  number  of  burgesses  shall  never  be  able 
to  carry  the  repeal  into  effect.  Considering  that 
the  power  of  making  bye-laws  is  expressly  given 
to  the  select  body,  and  by  the  constitution  of  the 
borough  there  is  no  power  of  electing  burgesses 
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1830.  by  them;  and  considering  that  the  common 
council  have  no  power  by  the  charter  to  make 
wnnn  suc^  a  bye-law,  I  am  of  opinion  that  the  right  of 
making  bye-laws  in  this  borough  exists  only, 
where  the  charter  has  confined  the  power  in 
question,— namely,  in  the  select  body.  Every 
corporation  has  a  power  to  make  bye-laws  either 
in  the  body  at  large  or  in  a  select  part  of  that 
body ;  but  I  am  not  aware  of  any  instance  in 
which  the  double  power  has  been  exercised. 
There  is  no  instance  mentioned  by  any  of  the 
learned  Judges  who  have  preceded  me,  nor  am  I 
aware  of  any  instance  being  mentioned,  or  that 
can  be  found ;  if  I  had  known  of  any  I  should 
certainly  have  thought  it  my  bounden  duty  to 
have  mentioned  it. 

In  the  case  of  Norris  v.  Stops y  and  The  City 
of  London  v.  Yanackcr,  the  Court  held  that 
the  power  of  making  bye-laws  was  incident  to 
every  corporation,  either  by  the  body  at  large,  or 
by  a  select  body ;  but  to  my  mind  it  appears 
clear  that  it  must  be  either  in  one  or  the  other* 
and  cannot  be  in  both.  In  the  case  in  Hobart, 
he  states  that  every  corporation  has  incident  to 
it  the  right  of  making  bye-laws.  "  For  as  reason 
"  is  given  to  the  natural  body  for  the  governing 
"  of  it ,  so  the  body  corporate  must  have  laws  as 
"'  a  political  reason,  to  govern  it."  He  is 
speaking  there  probably  of  the  charter  of  a 
corporation,  where  such  power  is  given  to  the 
body  at  large  to  make  bye-laws.  In  the  case  of 
The  City  of  London  v.  Vanacker,  Lord  Holt  speaks 
of  the  power  of  making  bye-laws  as  incident  to 
every  corporation.  He  mentions  the  passage  in 
Hobart,  and  states  it  at  full  length  as  bearing  out 
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that  proposition ;  yet  he  is  there  speaking  of  a     1890* 
case  in  which  the  right  was  not  in  the  body  at 
large,  but  the  select  body.  W(MJ; 

In  the  case  which  has  been  already  mentioned, 
in  2  P.  W.  Child  v.  The  Hudson's  Bay  Com- 
pany, Lord  Mansfield  says,  "  a  corporation 
"  has  an  implied  power  to  make  bye-laws,  but 
"  where  the  charter  gives  the  company  a  power 
"  to  make  bye-laws,  they  can  only  make  them 
"  in  such  cases  as  they  are  enabled  to  do  by 
"  the  charter,  for  such  power  given  by  the  char- 
"  ter  implies  a  negative  that  they  shall  not  make 
"  bye-laws  in  any  other  cases."  So  it  is  a  fair 
and  reasonable  inference,  that  where  a  bye-law 
gives  to  a  select  body  a  power  to  make  bye-laws 
in  terms  applicable  to  almost  all  the  purposes  to 
which  a  bye-law  can,  for  the  regulation  of  a  body, 
be  required,  it  implies  a  negative  that  there  is  not 
a  co-existing  power  in  any  other  body. 

The  case  of  The  King  v.  Head,  4  Burr.  2515, 
seems  to  me  to  be  a  very  powerful  authority  in 
favour  of  my  view  of  the  question  submitted  to 
us,  and  I  am  not  quite  satisfied  whether  hitherto 
it  has  had  that  full  attention  to  which  it  is  entitled ; 
and  I  venture  humbly  to  submit,  that  it  would  be 
as  well  to  refer  to  that  case,  before  coming  to  a 
final  decision.  That  was  the  case  of  the  corpora- 
tion of  Helston,  where  the  burgesses  were  incor- 
porated by  the  name  of  the  mayor  and  com- 
monalty, and  by  the  charter  four  of  the  more  dis- 
creet members  were  created  aldermen,  and  they, 
with  the  mayor,  were  to  be  the  common  council, 
and  to  make  bye-laws ;  the  right  of  election  was 
in  the  mayor  and  commonalty,  together  with  the 
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^?\  aldermen,  and  they  made  a  bye-law,  with  the  as- 
sent of  the  commonalty,  whereby  it  was  enacted, 
that  the  mayor  and  aldermen,  exclusive  of  the 
commonalty,  should  elect  the  burgesses.  The 
question  was  on  the  validity  of  that  bye-law. 
Two  objections  were  made ;  one,  that  it  excluded 
an  integral  portion  of  the  corporation,  namely,  the 
commonalty :  but  upon  this  point,  as  far  as  I  can 
collect  it  from  the  Report,  the  judgment  of  the 
Court  does  not  appear  to  me  to  have  proceeded. 
The  other  objection  was,  that  the  assent  of  the 
commonalty  could  give  no  title.  I  should  wish 
you  to  see  the  manner  in  which  that  point  was 
argued,  before  you  determine  on  this  case,  for  the 
purpose  of  ascertaining  what  it  was  to  which  the 
opinion  of  my  Lord  Mansfield  was  directed.  Mr. 
Thurlow's  argument  was,  that  the  assent  of  the 
commonalty  would  be  of  no  effect,  "  that  it  was 
"  null  and  void,  and  cannot  bind  their  successors. 
"  The  power  of  making  bye-laws  is  given,  by  the 
"  charter,  to  the  mayor  and  aldermen  only ;  the 
44  commonalty  have  no  authority  to  interfere  at 
"  all  in  that  matter.  It  is  not  within  their  pro- 
"  vince ;  they  could  not  be  summoned  for  such  a 
"  purpose ;  nor,  if  they  were  summoned,  could 
"  they  do  any  single  act  that  could  be  valid,  in  re- 
"  lation  either  to  the  making  bye-laws,  or  assent- 
"  ing  to,  or  dissenting  from  them.  All  their  acts  of 
"  that  kind  would  be  nugatory,  null,  and  void ;  as 
"  they  have  no  sort  of  power  to  meddle  therein." 
Then  he  draws  this  as  a  consequence ;  he  says, 
"  consequently  this  bye-law  is  to  be  considered 
"  as  made  by  the  mayor  and  aldermen  alone ;  and 
*'  the  addition  of  the  words  '  with  the  assent  of 
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"the  commonalty,'  makes  no  difference  nor  car-      1830. 
"  ries  any  real  meaning;  because  they  had  no 
"  concern  in  what  was  transacted,  any  more  than 
"  any  other  person,  or  even  an  absolute  stranger 
"  to  the  corporation." 

Now,  what  says  Lord  Mansfield  on  this  mode 
of  argument  ?  Does  be  except  to  any  part  of  it  ? 
When  it  is  asserted,  that  the  commonalty  had  no 
power  to  interfere  in  the  matter,  that  they  could 
not  be  summoned  for  any  such  purpose,  either  to 
make  a  bye-law- or  to  dissent  from  it;  does  he 
interfere  either  to  qualify  it  or  the  reverse  ?  No, 
he  stops  Mr.  Thurlow,  who  was  pursuing  that 
argument,  and  says,  "  the  body  at  large  have  no 
"  power  of  making  bye-laws,  because  that  power 
' '  was  by  the  charter  given  to  the  common  coun- 
"  cil."  That  was  one  of  my  Lord  Mansfield's 
consequences ;  it  is  a  power  given  to  the  common 
council  to  make  the  bye-laws,  and  the  com- 
monalty bad  no  right  to  interfere,  they  had  no- 
thing to  do  with  making  bye-laws ;  consequently, 
he  says,  the  common  council  could  not  by  a  bye- 
law  take  away  from  the  body  at  large  that  right 
which  the  charter  had  vested  in  the  whole  body. 
This,  as  it  seems  to  me,  is  the  single  ground  given 
for  the  decision.  It  was  on  this,  and  pn  this 
alone,  that  it  professes  to  be  founded.  If  it  be  so, 
is  it  not  an  authority  on  the  very  point  which  you 
are  considering  ;  is  it  not  a  decision  of  the  Court 
of  King's  Bench  expressly  on  that  point  ?  It  is 
said  there  is  an  objection  to  that  bye-law ;  it  pur- 
ports to  be  made  by  the  mayor  and  aldermen, 
with  the  assent  of  the  commonalty,  but  the  com- 
monalty had  not  otherwise  interfered.  It  is 
supposed   in  after-times,   but  I  cannot  believe 
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1830.      that  this  is  the  foundation  of  Lord.  Mansfield  -s 

^T^    decision. 

*; Now  I  would  ask,  whether  Lord  Mansfield 

could  have  entertained  a  notion  that  there  was  a 
double  power  given  to  the  corporation,  which  was 
a  corporation  by  prescription,  and  afterwards  in- 
corporated by  the  name  of  the  mayor  and  com- 
monalty. There  is  not  a  bint  from  him*  that  in 
order  to  have  made  it  a  valid  bye-law,  it  should 
have  been  made  by  the  mayor,  common, council, 
add  burgesses.  On  the  contrary,  he  says,  in  very 
distinct  terms,  that  the  commonalty  had  no  power. 
For  that  reason  I  think  this  bye-law  is  not  valid. 
If  it  had  occurred  thata  bye-law  of  this  description 
could  have  been  made  by  the  corporation  at  large, 
would  it  not  have  been  probable  that  they  would 
have  put  it  in  that  way  on  the  pleadings  ?  It  ap- 
pears to  me  that  that  case  is  a  very  powerful  au- 
thority on  the  present  question ;  and  on  the  whole, 
there  being  no  instance  in  which  there  has  been 
a  double  power  exercised,  and  it  appearing  that 
there  is  nothing,  pointed  at  in  this  case,  to  which 
the  general  power  of  the  body  at  large  would 
have  been  applicable,  except  a  bye-law  of  this 
nature,  and  as  the  charter  in  this  case  in  distinct 
terms  gives  a  right  of  election  to  the  mayor,  al- 
dermen and  burgesses ;  I  am  of  opinion  that  the 
corporation  have  not  the  power  of.  making  such  a 
bye-law,  and  that  it  is  therefore  illegal,  and  void. 
Lord  Chief  Baron  Alexander.^l  am  one  of  those 
who  are  of  opinion,  that  the  question  which  has 
been  put  ought  to  be  answered  in  the  affirma- 
tive; and  as  I  concur  in. many  of  the  reasons 
which  have  been  already  given  for  this  opinion,  it 
will  be  the  less  incumbent  upon  me.  to  explain 
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them  fully ;  though  at  the  same  time  I  feel  it  my      1830. 
duty  to  point  out  shortly  that  course  of  reasoning 
which  appears  to  me  to  warrant  the  conclusion  to        •• 
which  my  mind  has  come* 

The  bye-law  was  made,  as  stated  in  the  third 
plea,  by  the  mayor,  bailiffs,  and  burgesses  of  the 
borough,  that  is,  by  the  persons  to  whom  the 
charter  is  addressed, — by  the  body  at  large.  It 
appears  to  me  to  be  a  settled  principle  pervading 
the  whole  law  on  the  subject  of  corporations,  that 
a  power  to  make  bye-laws  is  incident  to  every 
corporation.  It  is  so  expressly  laid  down  in  the 
Launceston  case,  in  1st  Rolle's  Abridg.  513,  one 
of  the  earliest  authorities  referred  to  upon  this 
subject,  and  which  is  always  acknowledged, 
whenever  there  is  occasion  to  allude  to  the  point, 
and  has  not,  that  I  know  of,  been  ever  doubted, 
much  less  contradicted.  The  bye-law,  therefore, 
being  the  act  of  the  whole  incorporation  must  be 
valid,  unless  some  one  of  the.  objections  that  have 
been,  made  to  it  shall  appear  to  have  been  well 
founded.  I  concur  in  none  of  them,  and  in  con- 
sequence agree  with  the  two  learned  judges  of 
the  King's  Bench,  who  decided  for  the  Defendant 
on  the  third  plea.  This  is  the  general  view  which 
I  take  of  the  question. 

Three  objections  have  been  made  to  this  bye- 
law;  one  of  them  is  founded  on  a  supposed  want 
of  power  in  the  body  which  enacted  this  bye-law 
to  make  any  law;  and  the  two  others  are  founded 
on  a  supposed  illegality  in  the  object  and  pro- 
visions of  the  bye-law  itself*  No  other  question 
of  any  importance  has  been  suggested.  The  ob- 
jection to  the  power  of  the  enacting  body  depends, 
as  it  seems  to  me,  entirely  upon  the  effect  of  the, 
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1£3<>*  charter  of  Charles  II.,  and  the  acceptance  by 
the  old  corporation  of  that  charter.  It  is  said, 
that  this  charter  confers  upon  a  select  body, 
namely,  the  mayor,  aldermen,  and  bailiffs,  being 
the  common  council,  full  power  and  authority  to 
constitute  and  ordain  all  reasonable  laws,  sta- 
tutes, and  ordinances,  according  to  their  discre- 
tion, .  and  then,  without  denying  that  there  was 
incident  to  the  incorporation  a  power  to  make 
bye-laws,  the  argument  insists  that  this  inci- 
dental power  ceased  in  the  body  at  large,  by  the 
acceptance  of  the  charter,  conferring  on  the 
select  body  the  same  authority.  A  satisfac- 
tory answer,  as  it  appears  to  me,  has  been  given 
to  this  argument.  Though  the  clause  conferred 
a  power  of  making  bye-laws  upon  the  select 
body,  it  still  remains  to  be  determined  to  what 
subjects  that  power,  according  to  the  true  con- 
struction of  the  charter,  extended.  That  point 
must  be  determined  :  because  if  the  authority  to 
make  bye -laws,  bestowed  on  a  select  body,  be 
limited  either  by  the  express  terms  of  the  grant 
itself,  or  be  limited  by  the  construction  which  the 
general  terms  used  ought  to  receive,  it  follows, 
as  it  appears  to  me,  that  the  implied  revocation 
of  the  powers,  previously  existing  in  the  incor- 
poration at  large,  must  have  the  same  limitation. 
The  previously  existing  powers  are  revoked  or 
extinguished,  so  far  only  as  they  are  or  can  be 
conferred  on  the  select  body.  Such  is  the  na- 
ture, I  think,  of  all  implied  revocation. 
'  Without  entering  upon  any  analysis  of  the  lan- 
guage employed  in  the  charter  for  bestowing  on 
the  select  body  the  power  to  make  bye-laws,  I 
may  observe,  that  there  is  not  in  it  any  one 
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specific  expression  pointing  at  this  subject,  and  1830: 
if  it  be  sought  for  there  at  all,  nothing  but  gene- 
ral expressions  can  be  pointed  out  as  conferring 
it.  *  I  will  -  not  enquire  what  ought  to  be  the 
consequence  of  a  power  given,  in  unequivocal, 
and  express  terms,  to  a  select  body  to  legislate 
on  such  a  subject  as  this;  but,  which  is  of  more* 
importance,  I  will  request  you  to  recollect,  that 
it  is  expressly  decided,  that  the  ordinary  case  of 
an  authority  given  in  general  words,  as  here,  will 
not  by  law  warrant  an  ordinance,  made  by  the 
select  body,  to  limit  the  powers  of  the  general 
body  on  a  material  point.  This  is  the  rule  laid 
down  in  the  Maidstone  cases, — The  King  v. 
Spencer,  and  The  King  v.  Cut  bush,  in  Burrows. 
This  is  the  point  decided  by  them,  and  perhaps, 
they  ought  not  to  be  considered  as  deciding  any 
thing  else,  but  they  are  always  treated  as  fixing 
that  point.  Therefore,  in  the  present  case,  the 
select  body  had  not,  by  the  charter,  nor  by  law, 
the  authority  to  make  the  ordinance  now  in  ques- 
tion. The  consequence  is,  that  according  to  the 
principles  I  have  mentioned,  the  authority  to 
make  such  a  bye-law  continued  in  the  corpora- 
tion at  large,  if  ever  it  resided  there. 

In  answer  to  the  assertion,  that  the  power  in 
the  select  body,  conferred  by  the  charter,  would 
deprive  the  general  body  of  that  power,  which 
the  general  law  respecting  corporations  confers 
upon  them;  it  is  my  humble  opinion,  that  no 
power  of  making  any  such  bye-law  was  conferred 
by  the  charter  on  the  select  body,  and,  therefore, 
that  it  could  not  deprive  the  incorporation  at  large 
of  the  power,  which  they  before  had,  of  making 
such  a  bye-law  as  that  now  in  question. 
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1830.  It  would  not  be  difficult  for  me  to  unfold  this 

T^T^     argument  more  at  large :  but  I  shall  not  occupy 
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your  important  time  in  doing  so.  I  avow  that 
I  have  adopted  my  view  of  this  part  of  the  sub- 
ject from  the  reasons  of  one  of  the  learned  judges 
who  decided  this  case  below,— a  judge  equally 
distinguished  for  the  depth  of  his  knowledge  and 
the  solidity  of  his  understanding, — whose  in- 
firmities have  withdrawn  him  from  the  public 
service. 

I  am  not  citing  this  opinion  as  authority ;  I  do 
not  forget  that  this  opinion  is,  at  the  present 
moment,  under  review :  I  am  not  using  the  excep- 
tio  ejusdem  rex  cujus  petitur  dissolutio;  I  mention 
it  only  lest  it  should  seem  that  I  have  passed 
too  rapidly  over  an  important  part  of  this  question ; 
for  I  have  done  so  to  economize  the  time  of  the 
House,  feeling,  as  I  do,  that  the  observations  which 
have  affected  my  mind  are  to  be  found  in  the  opi- 
nions to  which  I  have  alluded. 

I  will  only  say,  the  argument  on  the  other  side 
rests  on  the  hypothesis,  that  the  Crown  intended 
to  give  the  power  to  the  select  body.  It  appears 
to  me  a  strange  hypothesis,  that  the  Crown 
should  have  intended,  or  be  considered  to  have 
intended,  by  certain  words  to  confer  a  power, 
although  it  has  been  decided,  that  these  words 
though  used  by  the  Crown,  will  not  give  such  a 
power ;  and  upon  that  hypothesis  to  take  away 
a  power  which,  it  is  admitted,  would  otherwise 
reside  in  the  body  at  large.  I  conclude,  then, 
on  this  point,  that  as  the  authority  to  legislate  on 
this  subject  must  reside  in  the  incorporation  at 
large,  or  no  where,  that  the  incorporation  had 
that  authority  which  is  now  denied  to  them,  and 
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that  the  want  of  authority  is  not  a  good  objection       1830. 
to  this  bye-law. 

The  next  objections  are  to  the  objects  and 
provisions  of  the  bye-law ;  they  are  two.  The 
first  I  shall  notice  is,  that  the  bye-law  dis- 
franchises an  integral  part  of  the  corporation. 
Now  with  respect  to  that  objection,  I  think  I 
need  hardly  trouble  the  House.  As  I  see  it  has 
not  been  proceeded  upon  by  my  learned  brothers, 
who  have  given  their  opinions  in  this  case,  I  shall 
not  do  more  than  say,  that  it  appears  to  me,  that 
this  matter  is  to  be  considered,  as  if  the  bye- law 
had  enacted  that  the  burgesses  should  in  future 
be  chosen  by  the  mayor,  bailiffs,  and  such  of  the 
burgesses  as  should  be  aldermen.  I  think  you 
have  it  so  expressed,  and  it  is  clear  there  is  no 
objection  to  it. 

The  third,  or  last  objection,  seems  to  me  the 
most  important  of  all ;  it  touches  somewhat  the 
political  considerations  which  may  be  permitted  to 
mix  themselves  in  these  questions. 

It  is  said,  that  the  decisions,  which  have  sup- 
ported bye-laws  limiting  the  number  of  electors, 
are  confined  to  the  election  of  officers  of  the  cor- 
poration ;  to  them  somebody  must  be  nominated, 
and  the  question  is,  who  ?  which  is  of  inferior 
consequence;  but  that  upon  this  question  it  de- 
pends of  how  many  the  body  itself  shall  consist, 
which  is  of  superior  importance,  and  affects  the 
constitution  itself;  that  in  the  present  case  the 
alteration  is  made  in  such  a  way,  as  in  all  proba- 
bility to  limit  much  the  number  of  the  corporation, 
and  by  that  means,  to  prevent  the  bye- law  from 
being  ever  revoked,  without  the  consent  of  the 
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1830.  select  body,  to  whom  the  authority  is  delegated. 
This  is  urged  as  being  a  fatal  objection  to  the 
*.  ^  principle  of  the  bye-law.  The  distinction  taken 
is  between  a  law  regulating  the  election  of  a  su- 
perior officer,  and  one  regulating  the  election  of 
burgesses,  who,  individually,  constitute  the  body 
at  large. 

Several  observations  made  in  answer  to  this 
view  of  the  subject  have  prevented  my  adopting 
it ;  the  first  is,  that  it  is  entirely  new.  No  such 
distinction,  that  I  have  been  able  to  discover,  was 
ever  pointed  out  until  The  King  .v.  Bird,  before 
Lord  Ellenborough,  the  last  case  before  the  pre- 
sent. The  language,  respecting  the  power  in  cor- 
porations to  limit  the  number  of  electors,  is  al- 
ways general.  From  the  Case  of  Corporations 
downwards,  that  is,  from  1598,  for  two  hundred 
years,  in  all  the  various  questions  that  have  arisen 
respecting  limitations  imposed  by  ordinances  on 
the  number  of  electors,  no  counsel,  no  judge,  that 
I  have  been  able  to  discover,  ever  alluded  to  such 
a  distinction.  It  is  difficult  not  to  doubt  the 
soundness  of  a  distinction,  which  appears  to  have 
escaped  many  considerable  men  during  ages, 
though  their  attention  was  called  to  subjects 
closely  connected  with  it.  -  It  is  quite  true,  as 
has  been  observed,  that  almost  all  the  cases  re- 
lated to  the  election  of  officers ;  but  it  is  equally 
true,  that  the  principles  on  which  those  cases 
were  decided,  whether  the  bye-law  was  approved 
or  condemned,  applied  generally  to  all  elections, 
and  that  neither  by  way  of  argument  or  illustra- 
tion is  any  difference  made  between  the  election 
of  an  officer  or  of  a  burgess.     I  have  said,  that 
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almost  all  the  cases  related  to. the  election  of  of-       1830. 
ficers. .  This  is  not  universally  true ;  the  cases  of 

The  King  v.  Head,  and  Hoblyn  and  others  v.  The * 

King,  in  this  House,  are  cases  in  which  the  con- 
troversy related  to  the  election  of  burgesses. 
They  are  in  effect  the  same  cases,  but  they  came 
in  a  different  form,  and  were  argued  before  differ- 
ent tribunals.  Looking  through  these  arguments 
you  will  find  the  same  cases  cited,  the  same  prin- 
ciples insisted  upon,  as  in  the  usual  debates  upon 
the  bye-laws  regulating  the  election  of  officers ; 
and,  as  far  as  we  can  guess,  from  the  reports  that 
have  been  handed  down  to  us,  the  cases  were  de- 
cided exactly  upon  the  same  grounds. 

In  The  King  v.  Head,  Lord  Mansfield  says,  in 
4th  Burrows,  2521,  "  This  is  exactly  the  Case  of 
Maidstone/'  It  was  a  very  short  case, — in  sub- 
stance it  was  this : — the  charter  gave  the  power 
of  electing  burgesses  to  the  mayor,  aldermen,  and 
commonalty ;  it  gave  the  power  of  making  bye- 
laws  to  the  mayor  and  aldermen.  The  mayor  and 
aldermen  made  a  bye-law  displacing  the  com- 
monalty from  the  exercise  of  this  function.  Upon, 
the  ground  that  it  did  displace  an  integral  part  of 
those  to  whom  the  charter  confided  this  function, 
the  bye-law  was  held  to  be  invalid.  It  occurred 
to  no  man,  counsel  or  judge,  to  state  that  the  sub- 
ject, the  election  of  burgesses,  was  one  which 
could  not  be  touched  by  any  bye-law.  It  seems- 
impossible,  if  such  a  principle  had  been  present 
in  their  minds,  that  it  should  not  have  come  forth- 
on  that  occasion. 

The  latest  case,  except  the  present,  The  King 
v.  Bird,  before  the  King's  Bench,  in  the  time  of 
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1830.  Lord  Ellenborough,  is  a  positive  decision  in  fevor 
of  my  view  of  the  point  which  I  am  now  discuss- 
ing. It  is  nearly,  and  as  it  seems  to  me,  in  a 
very  material  respect,  the  same  case  as  that  which 
is  now  before  you;  the  controversy  regarded  the 
election  of  a  burgess  and  not  of  an  officer. 
There,  for  the  first  time  in  argument,  the  distinc- 
tion between  the  election  of  an  officer  and  the 
election  of  corporators  is  brought  forward  by  Mr. 
Dampter,  one  of  the  counsel ;  it  no  sooner  ap- 
pears than  it  is  crushed.  Lord  Ellenborough 
says,  "  it  is  calculated  to  exclude  popular  confu- 
"  sion  in  elections,  a  principle  which  was  long  ago 
"  established  in  the  Case  of  Corporations,  and  I  see' 
'<  no  reason  why  it  should  not  have  been  as  much 
"  applicable  to  the  election  of  burgesses  at  large, 
"  as  of  the  higher  orders  of  the  corporation,  in  the 
"time  of  Lord  Coke."  Such  is  the  reception 
which  this  distinction  receives,  when  it  first  pre- 
sents itself  at  this  late  period.  I  trust,  therefore, 
it  will  not  be  thought  that  I  have  rashly  represented 
this  distinction  between  the  election  of  officers 
and  the  election  of  corporators,  as  having  no 
foundation  on  any  ancient  authority,  and  as  con- 
tradicted by  some  of  our  modern  ones.  These 
circumstances,  I  humbly  submit,  constitute  a 
strong  argument  against  it. 

It  will  be  proper  to  inquire  shortly,  whether 
this  distinction  is  better  supported  by  the  princi- 
ple of  the  decisions  than  it  is  by  their  language  ? 
One  prevailing  reason  for  this  license  to  alter,  in 
some  degree,  the  constitution  of  a  corporation  as 
to  elections,  pervades  every  authority  on  the  sub- 
ject.   It  is  announced  in  the  Case  of  Corpora- 
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tions,  4th  Coke,  and  re-appears  whenever  the  18W. 
subject  is  mentioned  The  authority  is  given  by  ^T^l 
the  law,  for  the  avoiding  of  popular  disorder  and 
confusion.  To  alter  the  mode  of  election  pre- 
scribed by  the  charter  is  beyond  all  dispute  a  va- 
riation of  the  constitution  in  every  case ;  but  the 
law  allows  and  supports  it  for  the  important  rea- 
son given.  We  should  therefore  prima  facie  allow 
a  law  to  be  supported,  whenever  the  reason 
exists.  Does  it  not  exist  in  the  case  of  corpora- 
tors as  much  as  officers  annually  or  otherwise 
chosen  ?  Aire  the  people  of  this  country  so  igno- 
rant and  short-sighted  as  not  in  many  cases  to 
know  and  feel,  that,  upon  the  event  of  the  elec- 
tion of  corporators,  other  more  permanent  and 
seemingly  important  elections  may  depend.  It 
would  be  wasting  words  to  employ  more  in  re- 
minding you  that  every  mischief,  which  it  is  the 
object  of  this  rule  of  law  to  remedy  or  to  prevent, 
is  as  likely  to  occur  in  the  election  of  corporators 
as  of  bailiffs,  aldermen,  or  jurats,  to  whom  it  is 
wished  to  confine  it.  It  seems  to  me,  therefore, 
that  this  cade,  being  within  the  general  mischief, 
is  within  the  general  remedy. 

I  am  fully  sensible  of  the  force  of  the  observation, 
that  it  seems  contrary  to  the  spirit  of  corporation 
law  to  permit  any  alteration  of  the  original  consti- 
tution given,  or  presumed  to  be  given,  by  the 
Crown.  This  is  an  observation  calculated  to 
strike  all  men  the  instant  it  is  made,  but  it  is  cor- 
rected by  reflection  and  inquiry.  You  find  upon 
examination  that  the  law  does  permit  the  body  to 
alter  its  constitution  for  wise  and  salutary  pur- 
poses.   This  has  been  done  for  ages,  allowed  by 
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1830.  the  Judges  after  mature  deliberation  centuries 
ago,  approved  by  many  eminent  lawyers  in  sue- 
••  cession,  and  objected  to  by  none.  Who  can 
deny  that  it  is  an  alteration  of  the  constitution  of 
a  corporation  to  deprive  many  electors  of  the  right 
of  electing  all  the  officers  of  the  corporation, 
from  the  highest  to  the  lowest  ?  Yet  it  is  acknow- 
ledged this  may  be  done. 

The  question,  therefore,  I  put  to  myself  is, 
whether  this  alteration  is  not  justified  by  the  like 
reason  ?  It  appears  to  me  to  be  so.  What  Lord 
Mansfield  said  in  the  case  of  The  King  v.  Spencer* 
in  Burrows,  respecting  bye-laws,  may  surely  be 
applied  with  great  weight  to  the  election  of  cor- 
porators. His  words  are  these, — ••  where  the 
"  power  of  making  bye-laws  is  in  the  body  at 
"  large,  they  may  delegate  their  rights  to  a  select 
"  body  which  become  the  representatives  of  all  the 
"  community."  Here  the  body  at  large  have  de-  • 
legated  their  right  of  electing  burgesses  to  a  se- 
lect body,  and  the  select  body  are  in  that  respect 
the  representatives  of  the  whole  community. 

There  remains  to  me  but  one  objection  more  to 
notice, — it  is,  that  this  bye-law  is  so  contrived, 
that  it  will  not  probably  be  revoked.    The  select 
body  will  so  manage  as  to  be  at  all  times  the  ma- 
jority of  the  burgesses,  and  to  preserve  the  power, 
which  the  bye-law  has  placed  in  their  hands.    I 
confess  that  although  this  is  but  speculation,  I  do 
not  consider  it  is  any  disadvantage.     If  it  was 
beneficial  to  enact  this  law,  if  its  effect  was  use- ' 
ful,  it  would  seem  that  its  endurance  should  be ' 
beneficial  too.      The    acknowledged    principle,- 
which  has  hitherto  supported  every  bye-law  of. 
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the  kind  when  enacted  by  competent  authority,       1830. 
is  the  preservation  of  order  in  the  community,  and     ^7™1 
the  exclusion  of  riot  and  commotion ;  the  same         *•    „ 

7  WBSTWOOD. 

principle  should  lead  us  to  consider  any  *  regula- 
tion which  has  a  tendency  to  produce  that  effect 
permanently,  as  the  more  meritorious  on  that  ac- 
count. 

For  these  reasons  I  presume  to  give  my  opinion, 
that  this  is  a  good  and  valid  bye-law. 


When  the  Judges*  had  delivered  their  opinions, 
the  Lord  Chancellor  after  stating  the  course  which 
the  proceedings  had  taken ;  the  question  put  to 
the  Judges ;  the  difference  of  opinion  among  them, 
and  the  great  importance  of  the  case,  proceeded 
to  move  the  adjournment  of  the  question,  on  ac- 
count of  the  extensive  nature  of  the  subject  and 
its  difficulty,  in  order  that  the  House  might  have 
the  opportunity  of  examining  the  authorities  and 
reasons,  and  weighing  the  opinions  which  the 
Judges  had  delivered. 

In  this  motion  Lord  Tenterden  concurred,  be- 
cause the  question,  as  it  appeared  to  him,  was  one 
of  great  doubt  upon  the  authorities  which  had 
been  cited  and  examined  by  the  Judges. 

The  case  was  then  adjourned  sine  die. 


On  the  21st  of  July  1830,  Lord  Tenterden,  in 
moving  the  judgment,  stated  shortly  the  case  as 
it  appeared  on  the  Record,  and  particularly  the 
parts  of  the  charter  of  Charles  the  Second  which 

*  Tindal,  C.  J.  having  been  counsel  in  the  cause,  did  not 
deliver  any  opinion. 
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183&  empowered  the  mayor,  baiKffs,  and  burgesses,  to* 
^71^  elect  future  burgesses,  and  the  mayor,  aldermen, 
••  and  bailiffs  to  make  bye-laws,  and  then  after 
stating  from  the  plea  of  the  Defendant,  the  bye- 
law  made  by  the  body  at  large  restricting  the 
power  to  elect  burgesses  to  the  mayor  and  com- 
mon council  without  the  concurrence  of  the  rest, 
of  the  burgesses,  and  the  election  of  the  Defendant 
to  the  office  of  a  burgess  by  the  mayor  and  com- 
mon council,  he  proceeded  aa  follows : — 

This  charter  of  Charles  the  Second  is  referred  to 
in  another  part  of  the  proceedings,  and  inasmuch 
as  that  charter  contains  a  clause  enabling  the 
corporation  at  large  to  elect  the  burgesses,  the 
defendant  has  on  one  part  of  the  record  alleged, 
that  the  corporation  did  not  accept  the  charter 
as  to  that  part  of  it  which  gave  the  power  of. 
electing  the  burgesses  to  the  body  at  large.  Two 
questions  of  law,  therefore,  have  arisen  upon  this 
record — the  first,  whether  it  is  competent  to  an 
existing  corporation,  to  whom  a  charter  of  the 
Crown  is  offered,  to  accept  that  charter  in  part, 
and  reject  it  in  part ;  or,  if  it  accept  it  in  part,, 
whether  that  must  not  be  taken  to  be  an  accept- 
ance of  the  whole?  Upon  that  point  there  never  haa 
been  any  difference  of  opinion  among  the  learned 
Judges.  There  are,  indeed,  to  be  found  some  ex- 
pressions of  the  Judges  in  former  times,  importing 
that  a  corporation  might  accept  part  of  a  charter, 
and  reject  the  remainder;  but  of  late  times,  all 
the  Judges  have  been  of  opinion  that  that  is  not 
open  to  a  corporation,  otherwise  a  corporation 
might  reject  the  obligation  which  was  imposed, 
and    accept    the    benefit  which  was  conferred* 
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upon  them ;  and  accordingly  there  was  judgment      189& 
in  the  Co  art  below  for  the  Grown,  upon  that,     ^£J# 
(namely)  that  the  allegation  that  the  charter  was    wuT^ 
accepted  in  part,  was  a  bad  allegation.  . 

Upon  the  question,  as  to  the  bye-law,  there 
has  been  a  difference  of  opinion.  A  very  consi- 
derable majority,  however,  of  the  Judges  have 
been  of  opinion,,  that  this  is  a  good  bye-law :  it 
was  so  held  by  a  majority  of  the  Judges  of  the 
Court  of  King's  Bench,  and  I,  having  been  one 
of  the  Judges,  who,  on  the  first  occasion  felt  a 
great  doubt,  have  now  arrived  at  the  conclusion, 
that  the  opinion  of  the  majority  of  the  Judges,  is 
well  founded. 

That  question  arises  in  this  way.  It  is  ad- 
mitted on  the  pleadings,,  that  the  Corporation  of 
Chepping  Wycombe  has  existed  from  time  im- 
memorial.. To  such  a  corporation  it  is  incident, 
that  the  whole  body  should  have  the  power  of 
continuing  itself  anil  giving  itself  perpetual  exis- 
tence,, which  is  incident  to  a  corporation ;  but  in- 
asmuch as  in  this  charter  of  Charles  the  Second 
a  special  power  of  making  bye*laws  is  given  not 
to  the  body  at  large  but  to  a  select  body,  it  be- 
came a  question,  whether  that  might  not  by  im- 
plication take  away  the  power  of  making  bye- 
laws  which  had  previously  existed  in  the  body  at 
large  ?  But  the  majority  of  the  Judges,  upon  a 
view  of  this  bye-law,  and  upon  considering  its 
terms  very  maturely,  have  been  of  opinion  that 
the  charter  did  not  give  the  power  of  making  bye- 
laws  for  the  election  of  burgesses  to  the  select 
body,  so  as  by  implication  to  prevent  the  body  at 
large  from  making  the  bye-law  in  question ;  that 
was  a  question  certainly  of  great  importance. 
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1890.  I  myself,  as  I  have  stated,  entertained  consi- 

derable doubt  upon  it,  when  •  the  question  was 
•"""7  before  the  Court.  A  majority  of  the  Judges, 
however,  have  been  of  opinion,  that  the  power  of 
making  bye-laws  by  the  select  body,  not  being 
inconsistent  with  the  power  of  making  bye-laws 
in  the  body  at  large  on  the  subject  of  the  election 
of  burgesses,  that  power  was  not  taken  away. 

I  have  had  some  communications  with  the  Lord 
Chancellor  upon  the  subject,  and  I  find  he  is  also 
of  that  opinion ;  and  upon  a  full  consideration,  I 
have  also  come  to  the  same  conclusion.  Some  few 
of  the  Judges  were  of  opinion  that  such  a  bye-law 
could  not,  under  any  circumstances,  be  good — 
that  is,  that,  the  corporation  at  large  could  not, 
under  any  circumstances,  transfer  the  power  of 
electing  from  themselves  to  a  definite  portion  of 
their  body.  There  have  been,  however,  so  many 
decisions  upon  this  point,  and  so  many  bye-laws 
have  been  held  to  be  good,  which,  if  this  were 
bad,  would  be  also  open  to  objection,  that  I  have 
no  difficulty  in  saying,  that,  (referring  to  the  par- 
ticular charter  of  this  corporation,)  I  concur  in 
the  opinion  of  the  majority  of  the  Judges,  and  of 
my  Lord  Chancellor,  that  it  is  a  good  and  valid 
bye-law,  as  it  was  held  by  the  Court  below  to 
be, — I  therefore  recommend  to  your  Lordships 
to  affirm  the  judgment  of.  the  Court  below. 


Judgment  affirmed. 
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1830. 

ENGLAND. 


(court  of  exchequer.) 

Alfred  Eyles  Davies,   AmbroseI 

Eyles,  and  Jane  Parry  Eyles,   j4^/tolto 


Elijah  Bush,  Thomas  Seargeant  \ 

and  Charles  Mortimer    .    .    } Respondents. 

A.  by  his  will  bequeathed  to  S.,  his  partner  in  trade,  certain 
leasehold  premises  where  the  trade  was  carried  on,  for  the 
residue  of  the  term  and  interest  of  the  testator  therein* 
These  premises,  together  with  other  premises  at  H.,  were 
subject  to  mortgages  for  monies  which  had  been  raised  and 
charged  upon  them  by  the  testator,  who  had  also  given  his 
bond  for  the  debt. 

Upon  a  bill  filed  by  pecuniary  legatees  against  the  executors, 
to  carry  the  trusts  of  the  will  into  execution,  and  a  decree 
for  taking  the  accounts  of  the  estate,  it  appears  that  S.,  who 
was  one  of  the  executors,  had  paid  off  the  sums  due  upon 
the  mortgage  of  the  premises  at  T.  and  H.  out  of  the  per- 
sonal estate,  which  was  insufficient  to  satisfy  all  the  debts 
and  pecuniary  legacies.  This  payment  was  allowed  by  the 
Master  in  his  report.  The  report  in  this  respect  was  con- 
firmed by  order  upon  further  directions,  and  upon  appeal 
the  decision  was  affirmed. 


IN  the  month  of  June,  1820,  the  Appellants  filed 
their  bill  against  the  Respondents,  stating  the  will 
of  Charles  Bythesea,  dated  the  3d  of  October, 
1819,  which  will  recited,  that  the  testator,  having 
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1830.  survived  his  late  wife,  became  entitled  to  an  estate 
in  fee  simple,  and  had  power  to  dispose  of  a  farm 
and  premises  called  Hayse,  in  the  Parish  of  Brad- 
ford in  the  County  of  Wilts j  and  the  testator 
thereby  devised  and  bequeathed  unto  the  Defend- 
ants Elijah  Bush  and  Thomas  Seargeant  the  said 
farm,  and  hereditaments,  and  all  other  his  estate 
called  Hayse,  upon  trust  to  sell  and  dispose  of 
the  same :  He  also  devised  and  bequeathed  unto 
them  all  other  his  real  and  personal  estates,  upon 
trust  to  get  in  and  receive  all  such  parts  of  the 
said  estate  and  effects,  and  to  sell  and  dispose  of 
such  parts  thereof  as  might  not  consist  of  money, 
and  to  stand  possessed  of  such  monies  as  may 
arise  from  the  sale  of  the  estate  called  Hayse,  or 
otherwise,  after  payment  of  all  his  just  debts, 
funeral  and  testamentary  expences,  upon  trust, 
as  to  4,000/.,  part  thereof,  to  put  and  place 
the  same  out  at  interest  on  securities j  and  when 
his  nephew  the  Appellant  Alfred  Eyles  Davies 
should  have  executed,  to  the  testator's  heirs, 
executors,  or  administrators,  a  release  of  all 
claims  or  demands  which  the  Appellant  had 
or  might  have  against  the  testator,  as  one  of 
the  executors  of  the  late  Mr.  Eyles,  his  grand- 
father, or  otherwise,  to  pay  and  apply,  or  per- 
mit and  suffer  the  Appellant  to  have,  receive, 
and  take  to  his  own  use  the  interest,  divi- 
dends, and  annual  produce  of  the  said  sum  of 
4,000/.  for  and  during  his  natural  life;  and 
after  the  decease  of  the  Appellant,  then  in  trust 
for  such  one  or  more  child  or  children  of  the 
Appellant,  in  such  shares  or  proportions,  and 
under  such  restrictions  and  limits  as  the  Ap- 
pellant should  at  any  time  by  deed  or  will  give, 
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limit,  bequeath,  or  dispose  of  the  same  to  or  in  1880. 
favour  of  such  child  or  children,  or  his  or  their 
issue  ;  and  for  want  or  in  default  of  such  disposi- 
tion, then  in  trust  for  all  the  children  of  the  said 
Appellant ;  and  in  default  of  such  child  or  chil- 
dren, and  his,  her,  or  their  issue,  then  in  trust  for 
the  Appellant  Ambrose  Eyles,  nephew  of  the  said 
Mr.  Eyles ;  and  in  case  of  the  death  of  the  Appel- 
lant Ambrose  Eyles  during  the  life  of  the  Ap- 
pellant A.  E.  Davies,  without  leaving  issue  or  any 
descendant  of  such  issue,  that  it  should  be  law- 
ful for  the  Appellant  A.  E.  Davies,  by  deed  or 
will,  to  direct  the  said  4,000/.  trust  money  to  be 
applied  and  disposed  of  in  such  manner,  at  such 
times,  and  in  such  shares  and  proportions,  in  favour 
only  and  for  the  benefit  and  advantage  of  some  of 
the  relations  by  blood  of  the  said  William  Eyles,  his 
late  grandfather,  or  one  of  them,  as  he  might 
think  proper :  And  upon  trust  as  to  5,000/.,  further 
part  of  such  trust-monies,  he  directed  that  the  said 
trustees  should  put  the  same  out  at  interest  in  the 
public  stocks  or  on  mortgages,  with  the  consent 
of  Elizabeth  Williams,  the  said  testator's  niece, 
upon  trust  to  pay  or  permit  the  said  Elizabeth 
Williams  to  receive  the  dividends  and  interest 
thereof  for  her  separate  use  during  her  life,  and 
after  her  decease,  then  upon  trust  to  pay  the 
interest  and  dividends  thereof  to  her  husband  Cap- 
tain Williams  for  his  natural  life,  and  after  their 
deaths,  then  the  principal  to  the  use  and  benefit  of 
one  or  more  of  the  children  of  the  said  Elizabeth 
Williams,  his,  her,  or  their  issue,  in  such  shares 
and  under  such  restrictions  as  she  should  by  deed 
or  will  appoint,  and  in  default  of  such  appoint- 
ment, in  trust  for  such  children  or  child :  And  the 
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1830.  testator  gave  and  bequeathed  unto  the  Appellant 
Jane  Parry  Eyles,  described  as  the  wife  of  the  Ap- 
pellant Ambrose  Eyles,  the  sum  of  200/.,  and  unto 
the  Respondent  Elijah  Bush  the  sum  of  100JL: 
And  he  directed  that  immediately  or  as  soon  as 
convenient  after  his  decease  his  affairs  in  trade 
should  be  wound  up  and  settled  by  his  friend  and 
artner  Thomas  Seargeant,  in  whom  he  reposed 
full  confidence  for  the  settlement  thereof;  and  he 
directed  that  the  balance  of  his  the  testator's 
share  and  interest  in  such  trade,  after  the  same 
should  have  been  ascertained  and  struck  for  the 
said  Thomas  Seargeant,  should  be  paid  to  his  exe- 
cutors in  the  manner  and  at  the  times  therein-after 
mentioned ;  that  is  to  say,  one-fourth  part  thereof 
in  twelve  months,  one-fourth  part  in  eighteen 
months  after  his  the  testator's  decease,  one-fourth 
part  in  twenty-four  months,  and  the  remaining 
part  thereof  in  thirty  months  after  his  decease ; 
and  it  was  his  will  and  desire  that  his  said  part- 
ner Thomas  Seargeant  should  not  be  liable  or 
required  to  pay  any  interest  upon  the  said  monies 
for  the  periods  during  which  the  same  would 
remain  in  his  hands  :  And  after  reciting  that  the 
dwelling-house,  shops,  and  premises  situate  in 
Trowbridge,  then  occupied  by  Thomas  Seargeant, 
were  held  for  a  term  of  years,  part  of  which 
was  then  to  come  and  unexpired,  the  testator 
declared  it  to  be  his  will  and  desire  that  Thomas 
Seargeant  should  have,  hold,  and  enjoy  the  said 
dwelling-house,  shops,  and  premises  for  the  re- 
mainder of  the  term,  the  said  Thomas  Sear- 
geant exonerating  the  testator's  executors  from 
the  rent,  covenants,  conditions,  and  agreements 
contained  in  the   said    lease ;    and   the  testator 
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thereby  gave  and  bequeathed  the  said  lease  and  18s0. 
his  interest  therein  to  Thomas  Seargeant];  and  he 
gave,  devised,  and  bequeathed  unto  Thomas  Sear- 
geant,  his  heirs  and  assigns,  the  dye-house,  with 
the  furniture  and  fixtures  belonging  thereto,  from 
the  store  and  newly-erected  work-shops  and  build- 
ings, with  the  appurtenances,  in  Trowbridge,  for 
the  residue  of  his  estate ;  and  he  declared  that  it 
was  his  intention  to  give  and  dispose  thereof  by 
some  codicil  or  codicils  to  his  will;  and  he  ap- 
pointed the  Respondents  Elijah  Bush  and  Thomas 
Seargeant  joint  executors  of  his  will. 

The  testator  afterwards  made  several  codicils  to 
his  will,  by  one  of  which,  bearing  date  the  6th  day 
of  January,  1820,  he  gave  and  bequeathed  to 
Thomas  Seargeant  all  his  share,  right,  and  interest 
to  and  in  all  the  looms,  carding  machines,  scrib- 
bling jennys,  and  other  machinery  which  might  be 
left  at  his  decease,  for  Thomas  Seargeant's  sole 
use  and  benefit ;  and  what  might  remain  of  his 
effects,  after  all  the  above  should  be  paid  off,  he 
directed  should  be  divided  into  three  parts,  two  of 
which  he  gave  and  bequeathed  to  his  nephew,  the 
Respondent  Charles  Mortimer,  and  the  other  he 
gave  and  bequeathed  to  his  executors,  in  trust  for 
the  use  of  the  society  for  the  Propagation  of  the 
Gospel  and  Christian  Religion  in  Foreign  Parts, 
the  Bath  General  Hospital,  or  any  other  charity 
which  they  should  think  most  beneficial  to  man- 
kind.— By  a  postscript  to  this  codicil  the  testator 
directed  200/.  to  be  appropriated  to  build  a  school 
at  Atworth,  for  the  accommodation  of  educating 
the  poor,  subject  to  such  trusteeship  as  his  exe- 
cutors should  appoint. 
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1880.  By  another  codicil,  bearing  date  the  26th  of 

January,  1820,  attested  by  three  witnesses,  the 
testator  desired  that  his  executors  should,  out  of 
his  residuary  estate,  reward  and  settle  with  all  his 
servants,  and  Farmer  Oram,  Elizabeth  Under- 
wood, Sarah  Webb,  and  such  other  persons  as 
his  executors  might  judge  to  have  claims  upon 
him  for  their  services  or  gratuitous  kindness  and 
attention  to  him j  but  his  executors  were  to  act 
therein  according  to  their  own  judgment  and  dis- 
cretion :  He  gave  and  bequeathed  unto  his  very 
worthy  friend  and  partner  all  his  share  and  in- 
terest in  all  looms,  carding  machines,  scrib- 
bling jennys,  and  other  machinery,  for  his  own 
use  and  benefit ;  and  as  to  all  the  remainder  of 
his  residuary  estate  and  effects,  he  directed  the 
same  to  be  disposed  of  as  directed  by  a  paper 
writing  thereto  annexed  in  his  own  hand-writing, 
bearing  date  the  6th  of  January,  1820,  and  by  such 
.  other  writing  as  he  might  annex  to  his  said  codicil, 
or  leave  at  his  death ;  and  he  ratified  and  con- 
firmed his  will. 

The  bill  then  stated  the  death  of  the  testator  in 
February,  1820,  and  that  he  left  the  Respondent 
John  Lewis  Bythesea  his  heir  at  law,  and  that  the 
will  and  codicils  were  proved  by  the  Respondents 
Bush  arid  Seargeant,  who  possessed  the  testator's 
personal  estate,  and  were  in  receipt  of  the  rents  of 
his  real  estates. 

The  bill  further  stated,  that  John  Williams 
and  Elizabeth  his  wife  had  issue  one  son  only, 
an  infant,  who  with  the  parents  were  abroad  ;  that 
the  Appellants  Ambrose  Eyles  and  Jane  Parry 
his  wife  had  not  any  issue;  that  the  Appellant 
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Alfred  Eyles  Davies  was    unmarried,   and  was       1830. 
entitled  to  have  the  legacy  of  4,000/,  secured ; 
and  that  the  Appellants  Ambrose  Eyles  and  Jane 
Parry  his  wife  were  entitled  to  the  legacy  of  200/. 

The  hill  charged,  that  if  the  personal  estate  of 
the  testator  should  be  insufficient  for  the  purposes 
directed  by  the  will,  a  competent  part  of  the  real 
estate  should  be  sold  in  aid  thereof,  and  that  after 
sale  of  a  competent  part  the  unsold  real  estate,  or 
the  money  to  be  produced  by  the  sale  of  the  real 
estate,  which  should  not  be  required  to  be  applied 
in  aid  of  the  personal  estate,  would  belong  to  the 
Defendant  John  Lewis  Bythesea,  the  heir  at  law 
of  the  testator,  as  a  resulting  trust. 

The  bill  prayed,  that  the  will  might  be  esta- 
blished and  the  trusts  performed;  and  that  an 
account  might  be  taken  of  the  rents  and  profits, 
and  of  the  capital  stock  of  the  testator  in  his  trade, 
and  of  his  personal  estate  and  effects,  which  had 
come  to  the  hands  of  the  Respondents  Elijah  Bush 
and  Thomas  Seargeant,  or  which   without  their 
wilful  neglect  or  default  they  might  have  received, 
and  the  application  thereof,  and  an  account  of 
the  debts  of  the  testator,  and  legacies  given  by 
his  will;  and  that  the  legacy  given  to  the  Ap- 
pellant Alfred  Eyles  Davies  might  be  secured  on 
the  trusts  of  the   testator's  will ;   and  that  the 
Appellants  Ambrose  Eyles  and  Jane   Parry  his 
wife  might  be  paid  the  legacy  of  200/. ;  and  if 
necessary,  that  the  real  estates  of  the  testator, 
or  a  sufficient  part  thereof,  might  be  sold  in  aid 
of  the  personal  estate ;  and  that  such  of  the  real 
estates,   and  the    money  produced  by  the  sale 
thereof,  which  should  not  be  applied  upon  the 
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1830.  trusts  of  the  testator's  will  and  codicils,  might  be 
declared  to  be  a  resulting  trust  for  John  Lewis 
Bythesea,  the  heir*  at  law  of  the  testator ;  but 
if  the  Court  should  be  of  opinion  that  the  Re* 
spondent  Charles  Mortimer  was  entitled  under 
the  will  and  codicils,  as  well  to  two  third  parts 
of  the  testator's  residuary  real  estate  as  of  his 
personal  estate,  then  that  the  other  third  part  of 
the  residuary  real  estate  might  be  declared  to 
be  a  resulting  trust  for  John  Lewis  Bythesea, 
the  heir  at  law  of  the  testator,  and  paid  to  him 
accordingly. 

The  Defendants  having  put  in  their  answers  to 
the  bill,  which  were  replied  to,  the  cause  was  heard 
on  the  5th  of  July,  1822,  when  it  was  by  the  decree 
referred  to  the  Master  to  take  an  account  of  the 
personal  estate  and  effects  of  the  testator,  come  to 
the  hands  of  the  Respondents,  the  executors,  and 
of  the  debts  of  the  testator,  and  of  the  legacies 
given  by  his  will,  and  of  the  rents  and  pro6ts  of 
the  devised  real  estates ;  and  a  distinct  account 
was  to  be  kept  of  such  rents  and  profits,  and  of  the 
personal  estate  ;  and  it  was  ordered  that  the  estate 
called  Hayse  should  be  sold ;  and  further  directions 
and  payment  of  costs  were  reserved. 

The  Master,  by  his  report,  dated  the  21st  day  of 
January,  1828,  found  that  the  Respondent  Elijah 
Bush  had  received  on  account  of  the  personal 
estate,  and  had  paid  monies  on  account  of  debts 
and  otherwise,  leaving  a  balance  in  his  hands,  in 
respect  to  the  personal  estate,  of  263/.  105.  2d, 
and  that  the  Respondent  Thomas  Seargeant  had  a 
balance  in  his  hands,  on  account  of  receipts  and 
payments  of  the  personal  estate,  of  338/1  15$.  lOrf. ; 


ON   APPEALS   AND   WRITS   OF   ERROR.  SIS 

and  the  Master  found,  that  by  former  separate  18S0. 
reports  made  in  the  cause  the  testator  was,  at  the 
time  of  his  death,  indebted  to  John  Spearing  in 
the  principal  sum  of  3,000/.,  which,  with  interest, 
amounting  together  to  3,567/.  5s.  ld.9  had  been 
paid  to  him  out  of  the  purchase  money  of  the 
Hayse  estate,  which  had  been  paid  into  Court  by 
the  purchaser,  and  that  the  testator  was  indebted 
to  several  other  persons,  and  in  the  several  sums 
mentioned  in  the  fifth  schedule  of  his  report,  and 
that  he  had  computed  interest  on  such  of  the  debts 
as  carried  interest,  the  whole  amount  of  which 
debts,  principal  and  interest,  was  644/.  8s. ;  and 
the  Master  found,  that  the  Appellant  Alfred  Eyles 
Davies  had  not  executed  any  release  agreeably  to 
the  stipulations  contained  in  the  testator's  will  in 
that  behalf;  and  with  respect  to  the  legacies,  he 
had  calculated  interest  to  the  date  of  his  report, 
including  interest  on  the  said  legacy  of  4,000/.,  in 
case  the  Court  should  be  of  opinion  that  the  Appel- 
lant Alfred  Eyles  Davies  was  entitled  to  interest 
thereon,  and  he  found  that  such  legacies  and 
interest  amounted  to  11,890/.  14s.  lQd. ;  and  he 
certified  that  no  debt  had  been  claimed  before 
him,  except  those  in  the  fifth  schedule ;  and  with 
respect  to  the  rents  and  profits  of  the  devised 
estates,  down  to  the  time  when  the  purchaser  was 
let  into  possession,  he  found  that  the  balance  of 
receipts  and  payments  of  the  Respondents  Elijah 
Bush  and  Thomas  Seargeant,  due  from  them, 
amounted  to  73L  9s.  5d. }  and  the  Master  certified 
that  he  had  proceeded  to  the  sale  of  the  estate 
called  Hayse,  and  that  the  same  had  been  sold  to 
James  Collins  for  3,500/.,  who  had  paid  the  pur- 
chase  money  into  Court,  which  had  been  invested 
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1830.  in  the  purchase  of  stock,  but  which  had  been  since 
sold  out,  and  the  produce  paid  to  the  said  John 
Spearing;  and  the  Master  found,  besides  some 
outstanding  personal  estate  of  the  testator,  there 
was  standing  in  the  name  of  the  Accountant 
General,  in  trust  in  the  said  cause,  the  sum  of 
2,692/.  6s.  lid.  Bank  3  per  cent,  reduced  annui- 
ties, and  the  sum  of  168/.  lis.  3d.  cash,  balance  of 
dividends,  which  bank  annuities  had  arisen  from 
the  several  sums  of  2,600/.,  288/.  6s.  7<L9  and 
36/.  4*s.  Id.  cash,  part  of  the  testator's  property 
paid  into  Court  by  the  Respondents. 

The  cause  came  on  to  be  heard,  for  further 
directions,  on  the  Master's  report,  on  28th  April 
1828,  when  it  was  ordered  and  decreed  that  the 
report  should  be  confirmed,  and  it  was  referred 
back  to  the  Master  to  inquire  and  report  what 
balances  were  in  the  hands  of  the  Respondent 
Thomas  Seargeant,  or  of  any  other  person  by  his 
order  or  for  his  use,  at  the  end  of  twelve,  eighteen, 
twenty-four,  and  thirty  months  respectively  after 
the  decease  of  the  testator,  in  respect  of  the  receipts 
and  payments  of  the  Respondent  Thomas  Seargeant 
during  those  respective  periods,  in  regard  to  the 
testator's  share  and  interest  in  trade ;  and  in  mak- 
ing such  inquiry  the  Master  was  to  make  to  the  said 
Respondent  all  just  and  reasonable  allowances  for 
payments  made  by  him,  or  by  any  other  person  or 
persons  on  his  behalf,  in  respect  of  the  testator's 
share  and  interest  in  trade  :  And  it  was  further  or- 
dered and  decreed,  that  one  fourth  part  of  what  the 
Master  should  find  to  have  been  the  balance  in  the 
hands  of  the  said  Respondent  at  the  end  of  twelve 
months  after  the  testator's  decease  be  carried  over 
to  the  debit  of  the  said  Respondent's  general  exe- 
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cutorship  account  at  the  end  of  the  said  twelve  183®» 
months ;  and  that  one  other  fourth  part  thereof,  to- 
gether with  two  fourth  parts  of  the  balance  which 
the  said  Master  might  find  to  be  in  the  hands  of  the 
said  Respondent  at  the  end  of  eighteen  months  after 
the  said  testator's  decease,  be  carried  over  to  the 
debit  of  the  said  account  at  the  end  of  the  said  eigh- 
teen months ;  and  that  one  fourth  part  of  the  ba- 
lances, and  three  fourth  parts  of  any  further  balance 
which  the  Master  might  find  to  be  in  the  hands  of 
the  said  Respondent  at  the  end  of  twenty-four 
months  after  the  said  testator's  decease,  be  carried 
over  to  the  debit  of  the  said  account  at  the  end  of 
the  said  twenty-four  months;  and  that  the  remaining 
fourth  part  of  the  said  three  balances,  together  with 
the  whole  of  any  further  balance  which  the  said  Mas- 
ter might  find  to  be  in  the  hands  of  the  said  Respon- 
dent at  the  end  of  thirty  months  after  the  testator's 
decease,  be  carried  over  to  the  debit  of  the  said 
account  at  the  end  of  thirty  months  after  the 
testator's  decease;  and  if  it  should  appear  that  the 
Respondent  had  not  received  the  whole  sum  due 
to  the  estate  of  the  said  testator,  in  respect  of  his 
share  and  interest  in  trade,  at  the  end  of  thirty 
months,  then  the  Master  was  to  inquire  and  report 
to  the  Court  what  further  balances  came  to  the 
said  Respondent  in  respect  thereof,  and  at  what 
times ;  and  such  further  balances  were  to  be  car- 
ried over  to  the  debit  of  the  said  Respondent's 
said  executorship  accounts  at  the  respective  times 
when  they  should  appear  to  have  been  received 
by  the  said  Respondent,  after  all  allowances :  And 
it  was  referred  back  to  the  Master  to  take  the 
account  of  the  receipts  and  payments  of  the  Re- 
spondent Thomas  -Seargeant,  as  one  of  the  execu- 
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1830.  tors  of  the  testator,  with  annual  rests,  regard 
being  had  to  the  aforesaid  directions :  And  it  was 
ordered  that  the  Master  should  take  an  account, 
with  annual  rests,  of  the  receipts  and  payments  of 
the  Respondent  Elijah  Bush,  the  other  executor 
of  the  testator,  on  the  footing  of  the  accounts 
stated  in  the  Master's  report  of  21st  of  January 
then  last,  and  schedules  thereto :  And  the  Re- 
spondents  Thomas  Seargeant  and  Elijah  Bush 
were  forthwith  to  sell  the  testator's  moiety  of  the 
policy  of  insurance  on  the  life  of  Robert  Fry :  And 
it  was  referred  back  to  the  Master  to  calculate 
subsequent  interest  on  the  testator's  debts  and 
legacies :  And  if  the  Appellant  Alfred  Eyles  Davies 
should  elect  to  execute  a  release  of  all  claims  or 
demands  which  he  might  have  against  the  estate 
of  the  testator  Charles  Bythesea,  as  one  of  the 
executors  of  the  late  Mr.  Eyles,  the  Appellant's 
grandfather,  or  otherwise,  then  and  in  that  case 
the  Court  declared  that  the  Appellant  Alfred 
Eyles  Davies  was  entitled,  upon  execution  of  such 
release,  to  interest  on  the  legacy  of  four  thousand 
pounds  bequeathed  to  him  by  the  will  of  the  tes- 
tator Charles  Bythesea,  from  the  end  of  one  year 
after  the  said  testator's  decease :  And  it  was  re- 
ferred to  the  Master  to  tax  the  Respondent  John 
Lewis  Bythesea  his  costs  of  the  suit :  And  the 
Accountant  General  was  to  sell  so  much  of  two 
thousand  six  hundred  and  ninety-two  pounds  six 
shillings  and  eleven-pence  Bank  annuities,  to  raise 
the  amount  and  pay  the  same,1  and  the  bill  was 
ordered  to  be  dismissed  as  to  him. 

It  is  to  be  observed,  although  the  fact  does  not 
appear  distinctly  either  in  the  pleadings  or  in  the 
Master's  report,    that  the  freehold  premises   at 
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Trowbridge,  devised  to  the  Respondent  Thomas  1880. 
Seargeant,  as  well  as  the  estate  called  Hayse,  were 
affected  by  a  second  mortgage  to  John  Spearing, 
for  securing  two  thousand  pounds  and  interest,  for 
which  the  testator  had  also  given  his  bond.  This 
debt  of  the  testator,  so  secured,  was  paid  by  the 
Respondents,  as  executors,  out  of  the  testator's  per- 
sonal estate,  and  this  payment  was  allowed  by  the 
Master  as  a  proper  payment  It  was  however 
contended  on  the  part  of  the  Appellants,  on  the 
hearing  for  further  directions,  the  general  personal 
estate,  and  the  clear  produce  of  the  estate  called 
Hayse,  being  insufficient  to  pay  all  the  debts  and 
pecuniary  legacies,  that  this  mortgage  ought  not 
to  have  been  paid  out  of  the  general  personal 
estate,  but  ought  to  have  been  thrown  in  the 
first  place  upon  the  mortgaged  premises  at  Trow- 
bridge, so  devised  to  Thomas  Seargeant,  to  the  full 
extent  of  their  value,  or  at  least  that  those  pre- 
mises ought  to  bear  their  rateable  proportion  of 
the  mortgage.  But  the  Lord  Chief  Baron  hav- 
ing expressed  an  opinion  against  the  claim,  and 
having  therefore  refused  to  introduce  any  declara- 
tion respecting  it  in  the  decree  on  further  direc- 
tions, the  Appellants  presented  this  appeal  to  the 
House  of  Lords. 

For  the  Appellants.— The  Solicitor  General  and 
Mr.  Tennant. 

By  the  effect  of  the  judgment  of  the  Court 
below,  the  premises  in  Trowbridge  were  exone- 
rated from  the  payment  of  the  debt  due  to  Spear- 
ing, which  was  secured,  as  well  on  the  estate  of 
the  testator  called  Hayse  as  on  his  premises  at 
Trowbridge  ;  and  the  Respondent  Thomas  Sear- 
geant, as  the  specific  legatee  of  that  property,  took 
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1830.  it  subject  to  the  incumbrance,  or  at  any  rate 
he  was  bound  to  contribute  towards  payment 
thereof;  and  the  whole  of  such  mortgage  debt 
ought  not  to  have  been  thrown  on  the  estate  called 
Hayse. 

By  the  effect  of  the  decree  on  further  directions, 
the  Respondent  Thomas  Seargeant  is  permitted 
to  retain  monies  of  the  testator  in  his  hands,  with- 
out interest,  for  longer  periods  than  were  autho- 
rized by  the  testator's  will  or  by  the  principles  of 
the  Court 

The  decree  has  not  directed  the  Master,  as  it 
ought  to  have  done,  to  compute  interest  on  the 
balances  which  he  should  find  to  have  been  from 
time  to  time  in  the  hands  of  the  Respondents,  the 
executors. 

For  the  Respondents. — The  Solicitor  General 
and  Mr.  Simpkinsoru 

The  money  due  on  the  mortgage  was  a  debt  due 
from  the  testator  by  bond  as  well  as  mortgage,  and 
upon  the  true  construction  of  the  will  of  the  tes- 
tator none  of  his  pecuniary  legacies  were  payable 
until  after  all  his  just  debts,  funeral  and  testa- 
mentary expences,  should  have  been  paid  and 
satisfied  out  of  his  general  personal  estate,  and 
the  money  to  be  produced  by  the  sale  of  the 
estate  called  Havse. 

In  all  cases  a  specific  devisee  or  legatee  is  en- 
titled to  have  the  property  specifically  devised  or 
bequeathed  to  him  exonerated  from  all  charges 
created  thereon  by  the  testator  out  of  his  general 
personal  estate,  and  particularly  where  the  testator 
has  by  his  will  directed  his  debts  to  be  paid  out  of 
those  parts  of  his  property  not  specifically  devised 
or  bequeathed. 
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At  the  conclusion  of  the  argument  the  decree       1830. 
was  affirmed  without  observation.* 

*  This  doctrine  seems  to  have  been  established  in  the  time 
of  Lord  Nottingham.  It  applies  only  to  cases  where  the  debt 
has  been  contracted  or  ia  adopted  by  the  testator.  In  2  Atk. 
436*  Lord  Hardwicke  says,  it  bad  been  determined  by  Lord 
Nottingham  that  a  devisee  of  part  of  the  real  estate,  subject  to 
a  mortgage,  was  entitled  to  have  it  paid  off  out  of  the  personal 
estates  and  that  this  opinion  had  been  followed  ever  since. 

The  rule  applies  although  the  land  is  devised  subject  to  the 
incumbrance— *SWk  v.  SL  Eky%  2  P.  W.  S8&-— although  the 
personal  estate  is  bequeathed  for  other  purposes  by  the  will, 
and  the  real  estate  is  charged  with  the  payment  of  debts,  un- 
less the  personal  estate  is  expressly  exonerated.  Ancaster  v. 
Mayer,  1  B.C. C. 454;  Brummellv.  Prothero,  Id.  Ill;  1  Cox. 
185;  and  see  Diet,  of  Ld.  H.  S  Atk.  202. 

A  term  of  years  created  by  demise  to  trustees  for  payment 
of  debts  and  legacies,  after  the  death  of  the  lessor,  will  not 
exonerate  the  personal  estate— Cbsft  v.  Gwavas,  cited  9  Mod. 
187;  nor  will  it  be  exonerated  although  the  provision  for  the 
debt  is  made  by  a  trust  estate  of  the  inheritance.  Lovat  v. 
Lancaster,  2  Vera.  183. 

If  the  personal  estate  is  deficient,  lands  devised  for  the  pay- 
ment of  debts,  and  lands  specifically  devised  subject  to  debt, 
must  be  applied  in  exoneration  of  the  estate  devised  subject 
to  the  mortgage.  Serle  v.  St.  Eloy,  qud  supra;  Howell  v. 
Pricey  1  P.W.  291,  and  cases  cited  in  the  Note;  Bartholomew 
v.  May,  1  Atk.  487 ;  Batman  v.  Bateman,  1  Atk.  421 ;  Twee- 
dale  y.  Coventry,  1  B.  C.  C.  240.  So  also  lands  descended* 
Gabon  v.  Hancock,  2  Atk.  424.  See  a  MSS.  Report  of  the 
Judgment  on  the  Rehearing,  2  Cruise  Dig.  170. 

The  personal  estate  may  be  exonerated  by  express  direc- 
tions, or  by  necessary  implication  from  the  whole  context  of 
the  will,  but  not  by  circumstances  dehors  the  will.  See  Fereyes 
v.  Robinson,  Bunb.  SOI ;  D.  of  Ancaster  v.  Mayer,  1  B.  C.  C. 
454;  BrumrneU  v.  Protkeroet  3  Ves.  113;  Bootle  v.  BltmdeU, 
1  Mer.  216;  Watson  v.  Brickwood,  9  Ves.  453;  but  notwith- 
standing such  exoneration,  an  estate  descended  will  be  appli- 
cable to  the  discharge  of  a  mortgage  upon  an  estate  devised 
expressly  subject  to  incumbrances.  Barnewell  v.  Lord  Caw- 
dor, 3  Mad.  453.  But  if  any  part  of  a  testator's  real  estate  is 
devised  in  trust  for  payment  of  debts,  that  part  of  the  real 
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1830.  estate  must  be  applied  to  the  discharge  of  the  incumbrance 
before  the  estate  descended.  And  see  Donne  v.  Lewis, 
2B.  C.C.  257;  Manning  v.  Spooner,  3  Ves.  114;  3  Atk.  556; 
Davis  v.  Topp,  1  B.  C.  C.  524.  These  doctrines  and  principles 
do  not  apply  where  the  devisor  did  not  contract  or  has  not 
adopted  the  debt.  The  question  whether  a  person  in  the 
character  of  heir  or  devisee,  or  as  a  purchaser,  or  in  the  case 
bf  a  surety,  has  adopted  or  made  the  debt  his  own,  depends 
upon  circumstances.  On  this  point,  see  Scott  v.  Becker,  5  Mad. 
96;  TweddeU  v.  TweddeU,  2  B.  C.  C  101 ;  Butler  v.  Butler, 
5  Ves.  534;  Ancaster  v.  Meyer,  1  B.  C.  C.  454;  Waring  v. 
Ward,  5  Ves.  670,  7  Ves.  332 ;  Parsons  v.  Freeman,  Amb.  115; 
Belvidere  v.  Rockfort,  5  B.  R  C.  299;  Cope  v.  Cope,  2  Salk. 
449;  Woods  v.  Huntinoford,  3  Ves.  128;  The  Earl  of  Oxford 
v.  Lord  Rodney,  14  Ves.  417,  and  Coote  on  Mortg.  vol.  ii. 
p.  491,  et  seq. 

The  intention  to  charge  the  real  estate,  whether  by  trust 
for  sale,  or  limiting  a  term  or  simple  charge,  will  not  exone- 
rate the  personal  estate,  unless  the  further  intention  to  that 
effect  is  expressed  or  to  be  inferred  from  the  will  according 
to  settled  rules  of  construction.  See  Aldridge  v.  Lord  Walls* 
court,  1  Ba.  &  Be.  312;  Tower  v.  Lord  Rous,  18  Ves.  132, 
where  most  of  the  authorities  on  this  point  are  collected.  Hie 
direction  to  pay  a  particular  debt  out  of  a  portion  of  the  real 
estate  affords  an  inference  in  favour  of  the  exoneration  of  the 
personal  estate.  See  Hancox  v.  Abbey,  11  Ves.  186;  Walker  y. 
Pink,  cited  1  Cox.  5.  The  circumstances  to  be  collected 
from  the  context  of  the  will  as  indicating  this  intention  are 
infinite  and  undefinable.  The  cases  which  have  been  decided 
on  the  subject  are  not  quite  consistent  They  are  to  be  found 
in  Gray  v.  Minnetkorpe,  3  Ves.  103;  and  more  amply  in  Bootle 
v.  Blundell,  1  Mer.  192,  1  Eden's  Rep.  47,  note.  See  also 
1  Mad.  Chanc.  588,  2  Coote  Mortg.  462,  et  seq. 

The  rule  is  applicable  only  as  between  the  real  and  per- 
sonal representatives,  and  not  other  parties,  as  creditors,  lega- 
tees, &c,  in  favour  of  whom  the  assets  are  marshalled  by  a 
Court  of  Equity.  See  O'Neale  v.  Mead,  1  P.  W.  693;  Davis  v. 
Gardner,  2  P.  W.  190;  Eider  v.  Wager,  Id.  335;  Bartholomew 
v.  May,  1  Atk.  487;  Tipping  y. Tipping,  1  P.  W.  730. 
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IRELAND.  188°- 

(court  of  exchequer.) 

The  Commissioners  of  Charitable^ 
Don  ATiONsand  Bequests,  Francis  I    .      . 
Dillon  and  Matthew   Dillon  [    ^ 
Thomas  J 

Thomas    Harris,   Arthur  Wise,^ 
Abel  Labertouche,  James  Mont-  {Respondents. 
gomery,  and  John  Robinson  -     J 


J.  D.  having  two  sons,  one  of  whom,  T.  D.,  cohabited  with  a 
woman  called  Anne  Robinson,  in  the  year  1819  threatened 
to  disinherit  him  unless  he  would  break  off  the  connexion ; 
whereupon  T.  D.  drew  up  and  signed  a  paper  in  the  words 
following :  "  I  hereby  solemnly  declare,  and  with  due  awe 
"  and  reverence  appeal  to  the  great  Searcher  of  all  hearts 
"  for  the  truth  and  sincerity  of  this  declaration,  that  I  am 
"  not  married  or  in  any  manner  contracted  to  the  woman  I 
have  so  long  and  so  imprudently  cohabited  with,  known 
heretofore  by  the  name  of  Anne  Robinson ;  and  that  from 
"  this  moment  to  the  end  of  my  existence  I  will  have  nc 
"  kind  of  communication  with  her,  directly  or  indirectly  » 
"  and  I  am  satisfied  to  J)e  no  longer  considered  by  my  father 
"  as  his  son,  and  in  the  estimation  of  the  world  not  to  have 
"  any  further  claim  to  that  title,  than  while  I  strictly  adhere 
*'  to  this  declaration  in  the  fullest  sense,  and  to  the  true 
"  spirit  and  meaning  of  it :  and  from  the  moment  I  deviate 
from  it  in  any  degree,  may  I  be  renounced  by  him  and  by 
all.  And  I  hereby  call  on  such  trustees  and  executors  as 
my  father  may  appoint  to  carry  into  effect  the  final  distri- 
bution of  his  property,  to  withhold  from  me  all  and  every 
part  of  whatever  bequest  he  may  think  proper  to  make  in 
my  favour,  and  not  to  consider  me  as  the  object  he  had 
in  view,  whenever  I  cease  to  support  this  solemn  declara- 
tion. Given  under  my  hand  this  15th  day  of  August, 
"  1819.  (Signed)  Thomas  St.  John  Dillon/' 
VOL,  IV.  T 
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1830.  Anne  Robinson  also  signed  a  declaration  in  the  words  follow- 
ing, "  I  do  hereby  solemnly  declare  that  I  am  not  married 
"  or  in  any  manner  contracted  to  the  above-named  Thomas 
"  Dillon ;  and  I  do  solemnly  and  sincerely  promise  that  I 
"  will  not  from  henceforth  have  any  connexion,  communica- 
"  tion,  intercourse,  or  correspondence  whatever  with  him, 
"  directly  or  indirectly.  Given  under  my  hand  this  15th 
"  day  of  August,  1819.  (Signed)  Anne  Robinson/'  The 
declarations  were  attested  by  a  witness,  who  proved  that 
they  were  placed  in  the  hands  of  J.  D. 
J.  D.  by  his  will  dated  in  November,  1819,  devised  and  be- 
queathed all  his  property  upon  trust  to  invest  the  produce 
in  the  public  funds  or  securities  as  therein  mentioned,  and 
out  of  the  interest  thereof,  after  paying  a  yearly  allowance 
to  his  wife  Catherine  Dillon  for  her  life,  "  upon  trust  to  per- 
"  mit  and  suffer  my  elder  son  Thomas  St.  John  Dillon  to 
"  have,  receive,  and  take  out  of  the  interest  of  such  stock 
"  or  securities  that  will  remain  after  payment  of  said  annuity 
"  to  my  said  wife,  one  moiety  of  such  interest  to  be  paid  to 
*'  him  by  half-yearly  payments  whilst  he  strictly  adheres  to 
"  the  solemn  engagement  he  has  entered  into  never  to  asso- 
"  ciate  with  or  have  any  further  knowledge  of  Anne  Robin- 
"  son,  and  which  engagement,  signed  by  him,  I  have  put  into 
"  the  hands  of  my  said  trustees  add  executors,  to  be  safely 
"  kept,  so  that  it  may  be  forthcoming  when  necessary :  and 
"  as  my  said  son  Thomas  has  expressed  his  opinion  to  me  at 
"  present,  that,  to  prevent  the  possibility  of  the  continuance 
*  or  renewal  of  such  a  connexion,  it  is  necessary  for  him  to 
"  absent  himself  from  this  country  for  some  length  of  time, 
"  and  that  he  is  determined  to  do  so  as  soon  as  he  conve- 
"  niently  can  after  my  decease,  this  restriction  is  not  to  be  con- 
"  sidered  in  full  force  or  to  be  acted  upon  until  after  his  de- 
"  parture  for  such  purpose,  provided  it  be  within  three  months 
"  after  my  decease;  and  I  have  allowed  this  latitude  least  she 
"  should,  while  he  continued  in  Ireland,  intrude  herself  on  him, 
"  and  by  such  or  other  acts  cause  a  forfeiture  of  his  claims 
"  under  this  my  will :  and  should  it  fully  appear  that  at  any 
"  time  after  the  said  period  he  may  happen  to  break  through 
"  this  engagement,  then  all  benefit  that  it  was  intended  he 
"  should  derive  under  this  will  shall  cease  and  be  done  away, 
"  and  the  property  so  bequeathed  to  him  shall  go  as  herein* 
"  after  directed  as  in  case  of  his  dying  unmarried  and  without 
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"  lawful  issue :  and  upon  further  trust  to  permit  and  suffer  1830. 
"  my  younger  son  James  Dillon  to  have,  receive,  and  take 
"  the  remaining  moiety  of  the  said  interest  on  the  said 
"  stocks  or  securities,  to  be  paid  to  him,  or  to  his  order 
"  legally  authorized  to  receive  the  same,  by  half-yearly  pay- 
"  ments :  and  on  this  further  trust,  to  give,  pay,  or  cause 
"  to  be  paid  to  my  said  sons  Thomas  Saint  John  Dillon  and 
"  James  Dillon,  on  their  respective  days  of  marriage, — such 
"  marriage  to  be  with  the  consent  of  my  said  trustees  and  of 
"  my  executors,  or  the  majority  of  them, — the  full  amount 
"  of  the  moiety  to  each  of  the  monies  so  funded  or  secured ; 
"  and  in  case  either  of  them  marry  without  such  consent,  or 
"  should  die  without  having  been  married  with  such  con- 
"  sent,  then  the  interest  of  the  moiety  to  which  the  person 
"  so  marrying  or  dying  was  entitled  under  this  my  will  to  go 
to  the  other  or  surviving  brother  during  his  life,  and  after  his 
death  the  principal  sum  to  go  to  his  lawful  issue,  if  any,  in 
"  such  manner,  proportion,  and  under  such  restrictions,  and 
"  at  such  periods,  as  he  by  will  or  deed  may  direct  or  ap- 
"  point ;  and  in  case  both  of  my  said  sons  should  so  die  un- 
"  married  and  without  leaving  lawful  issue,"  then  he  gave 
the  interest  of  the  estate  for  life  to  certain  relations,  and 
finally  to  certain  charitable  institutions*  The  will  con- 
cludes in  these  words  :  "  And  I  do  hereby  appoint  my  said 
trustees  and  executors  to  be  the  sole  judges  of  the  future 
conduct  of  my  said  sons ;  and  they  my  said  trustees  and 
•*  executors,  and  they  only,  are  to  decide  on  what  may 
"  amount  to  a  forfeiture  of  the  benefits  to  be  derived  under 
**  this  my  will/ 
In  1821  T.  D.  married  Anne  Robinson,  having  asked  and 
obtained  the  consent  of  the  trustees  to  a  marriage  with  a 
person  represented  by  him  to  be  Mary  Anne  Madden.  One 
of  the  trustees  had  given  a  general  consent  to  the  mar- 
riage, but  the  majority  of  the  executors  and  trustees  had 
consented  specifically  to  a  marriage  with  Mary  Anne 
Madden,  described  as  "  only  surviving  daughter  of  Andrew 
Madden  of  Dunleary,  Esquire,"  and  it  was  proved  that  Andrew 
Madden,  who,  upon  the  marriage,  gave  away  Anne  Robinson 
as  his  daughter,  had  a  legitimate  daughter  whose  name  was 
Mary  Anne  Madden,  and  who  was  unmarried. 
Half  the  funds  were  paid  to  T.  D.  by  the  trustees  and  executors 
uponthe  marriage. 

y  2 
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1830.  In  1822  T.  D.  filed  a  bill  in  the  Court  of  Chancery  in  Ireland 
against  the  trustees  and  executors,  and  the  devisees-over, 
stating  the  will,  and  that  he  had  complied  with  the  condi- 
tions, that  he  had  not  since  his  father's  death  had  any 
acquaintance  with  Anne  Robinson,  and  had  married  Mary 
Anne  Madden  with  the  consent  of  the  trustees  and  ex- 
ecutors ;  and  praying  that  the  trusts  might  be  carried  into 
execution. 

On  the  9th  of  December,  1824,  T.  D.  died,  leaving  Anne 
Dillon  (Robinson),  with  whom  he  had  cohabited  from  the 
time  of  his  marriage,  and  to  whom,  by  the  name  of  A.  H. 
Robinson  otherwise  Dillon,  he  bequeathed  all  his  property 
by  will ;  but  he  left  no  issue. 

On  the  23d  of  December,  1824,  Anne  Dillon  otherwise 
Robinson,  as  the  representative  of  T.  D.,  filed  an  original 
bill  in  the  Court  of  Exchequer,  Ireland,  against  the  trustees 
and  executors,  containing  nearly  the  same  statements  and 
prayer  as  the  bill  of  T.  D. 

In  their  answer  to  this  bill  the  trustees  and  executors  stated, 
that  they  believed  that  T.  D.  had  complied  with  the  direc- 
tions and  conditions  of  his  father's  will,  and  that  otherwise 
they  would  not  have  consented  to  his  marriage. 

James  Dillon,  the  other  son  of  the  testator,  died  before  his 
father,  never  having  been  married. 

In  the  Court  below  a  decree  was  made  in  favour  of  the  plain- 
tiff Anne  Dillon  otherwise  Robinson,  but  this  decree  was 
reversed  on  appeal,  and  the  following  points  were  decided : 
1.  That  the  declaration  of  T.  D.  was  not  admissible  in  evi- 
dence as  part  of  the  will.  2.  That  "  and  "  in  this  will  could 
not  be  construed  "  or."  3.  Semb.  That  the  word  "  associate  " 
in  the  will  did  not  prohibit  marriage.  But,  4.  That  T.  D.  had 
not  contracted  a  valid  marriage,  or  at  least  not  with  such 
consent  as  was  requisite,  and  that  therefore  the  estates 
limited  over,  on  his  dying  unmarried  and  without  issue, 
vested  in  the  devisees. 


JAMES  DILLON,  of  the  city  of  Dublin,  pawn- 
broker,  was,  at  the  time  of  his  death,  possessed  of 
a  personal  property  to  the  amount  in  value  of 
10,000/. 
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He  had  two  children  only,  namely,  Thomas  St  1830. 
John  Dillon,  his  eldest  son,  and  James  Dillon,  his 
youngest  son ;  James  Dillon  the  younger  went  to 
South  America,  where  he  died,  shortly  before  the 
time  of  his  father's  death,  unmarried,  and  without 
issue. 

Thomas  St.  John  Dillon  having  several  years 
before  his  father's  death  cohabited  with  one  Anne 
Robinson  in  a  state  of  fornication,  his  father,  in 
the  year  1819,  threatened  that  unless  he  would 
break  off  the  connexion  he  would  disinherit  him j 
and  thereupon  Thomas  St  John  Dillon  drew  up 
in  his  own  handwriting,  and  signed,  a  declaration 
in  the  words  following:  "  I  hereby  solemnly 
"  declare,  and  with  due  awe  and  reverence  appeal 
"  to  the  great  Searcher  of  all  hearts  for  the  truth 
"  and  sincerity  of  this  declaration,  that  I  am  not 
"  married  or  in  any  manner  contracted  to  the 
"  woman  I  have  so  long  and  so  imprudently  co- 
"  habited  with,  known  heretofore  by  the  name  of 
"  Anne  Robinson ;  and  that  from  this  moment  to 
"  the  end  of  my  existence  I  will  have  no  kind  of 
"  communication  with  her,  directly  or  indirectly, 
<'  and  I  am  satisfied  to  be  no  longer  considered  by 
"  my  father  as  his  son,  and  in  the  estimation  of 
"  the  world  not  to  have  any  further  claim  to  that 
"  title  than  while  I  strictly  adhere  to  this  declara- 
"  tion  in  the  fullest  sense,  and  to  the  true  spirit 
and  meaning  of  it ;  and  from  the  moment  I 
deviate  from  it  in  any  degree,  may  I  be  renounced 
by  him  and  by  all ;  and  I  hereby  call  on  such 
"  trustees  and  executors  as  my  father  may  appoint 
"  to  carry  into  effect  the  final  distribution  of  his- 
€€  property,  to  withhold  from  me  all  and  every 
"  part  of  whatever  bequest  he  may  think  proper 
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1830.  "  to  make  in  my  favour,  and  not  to  consider  me 
"  as  the  object  be  had  in  view  whenever  I  cease 
"  to  support  this  solemn  declaration.  Given  under 
"  my  hand  this  15th  day  of  August  1819*  (Signed) 
"  Thomas  St.  John  Dillon/' 

On  the  same  occasion  Thomas  St  John  Dillon 
drew  up  in  his  own  handwriting,  on  the  same 
paper,  a  second  declaration,  which  was  signed  by 
Anne  Robinson,  as  follows :  "  I  do  hereby  so- 
"  lemnly  declare  that  I  am  not  married  or  in  any 
"  manner  contracted  to  the  above-named  Thomas 
"  Dillon ;  and  I  do  solemnly  and  sincerely  pro- 
"  mise  that  I  will  not  from  henceforth  have  any 
"  connexion,  communication,  intercourse,  or  cor- 
"  respondence  whatever  with  him  directly  or  indi- 
"  rectly.  Given  under  my  hand  this  15th  day  of 
«'  August  1819.     (Signed)     Anne  Robinson/9 

"  Witness  present  at  both  signatures.  (Signed) 
«  Fras.  Will.  Hamilton." 

James  Dillon  by  his  will,  bearing  date  the  13th 
day  of  November  1819,  (the  whole  of  it,  except 
the  signature,  and  the  bequest  of  some  small  pe- 
cuniary legacies,  being  in  the  handwriting  of 
Thomas  St  John  Dillon,)  after  appointing  the 
Respondents  Thomas  Harris  and  Arthur  Wise 
executors,  devised  and  bequeathed  all  his  pro- 
perty, after  payment  of  his  debts,  legacies,  and 
funeral  expences*  to  the  Respondents  Abel  La- 
bertouche  and  James  Montgomery,  their  exe- 
cutors and  administrators,  upon  trust,  to  invest 
the  amount  or  produce  thereof  in  public  funds 
or  securities  as  therein  mentioned,  and  out  of 
the  interest  thereof,  after  paying  a  yearly  allow- 
ance to  his  wife  Catherine  Dillon  for  her  life, 
"  upon  trust,  to  permit  and  suffer  my  elder  son 
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u  Thomas  Saint  John  Dillon  to  have,  receive,  and       1880. 
"  take  out  of  the  interest  of  such  stock  or  securi-      v^v-^/ 
"  ties  that  will  remain  after  payment  of  said  an-  ». 

"  nuity  to  my  said  wife,  one  moiety  of  such 
"  interest,  to  be  paid  to  him  by  half-yearly  pay- 
"  ments,  whilst  he  strictly  adheres  to  the  solemn 
«  engagement  he  has  entered  into  never  to  asso- 
'<  ciate  with  or  have  any  further  knowledge  of 
"  Anne  Robinson,  and  which  engagement,  signed 
"  by  him,  I  have  put  into  the  hands  of  my  said  trus- 
"  tees  and  executors,  to  be  safely  kept,  so  that  it 
"  may  be  forthcoming  when  necessary;  and  as  my 
"  said  son  Thomas  has  expressed  his  opinion  to 
"  me  at  present  that,  to  prevent  the  possibility  of 
"  the  continuance  or  renewal  of  such  a  connex- 
"  ion,  it  is  necessary  for  him  to  absent  himself 
"  from  this  country  for  some  length  of  time,  and 
"  that  he  is  determined  to  do  so  as  soon  as  he  con- 
"  veniently  can  after  my  decease,  this  restriction 
"  is  not  to  be  considered  in  full  force,  or  to  be 
"  acted  on,  until  after  his  departure  for  such  pur- 
pose, provided  it  be  within  three  months  after 
my  decease ;  and  I  have  allowed  this  latitude, 
"  least  she  should,  while  he  continued  in  Ireland, 
"  intrude  herself  on  him,  and  by  such  or  other 
"  acts  cause  a  forfeiture  of  his  claims  under  this 
"  my  will :  and  should  it  fully  appear  that  at  any 
"  time  after  the  said  period  he  may  happen  to 
"  break  through  this  engagement,  then  all  benefit 
'*  that  it  was  intended  he  should  derive  under  this 
"  will  shall  cease  and  be  done  away,  and  the  pro- 
"  perty  so  bequeathed  to  him  shall  go  as  herein- 
"  after  directed,  as  in  case  of  his  dying  unmarried 
"  and  without  lawful  issue;  and  upon  further  trust 
M  to  permit  and   suffer  my  younger  «on  James 
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1880.  «  Dillon  to  have,  receive,  and  take  the  remaining 
"  moiety  of  the  said  interest  on  the  said  stock  or 
"  securities,  to  be  paid  to  him,  or  to  his  order 
"  legally  authorized  to  receive  the  same,  by  half. 
"  yearly  payments ;  and  on  this  further  trust  to 
"  give,  pay,  or  cause  to  be  paid  to  my  said  sons 
"Thomas  Saint  John  Dillon  and  James  Dillon, 
"  on  their  respective  days  of  marriage, — such 
"  marriage  to  be  with  the  consent  of  my  said 
"  trustees  and  of  my  executors,  or  the  majority  of 
"  them, — the  full  amount  of  the  moiety  to  each  of 
"  the  monies  so  funded  or  secured j  and  in  case 
"  either  of  them  marry  without  such  consent,  or 
"  should  die  without  having  married  with  such  con- 
"  sent,  then  the  interest  of  the  moiety  to  which  the 
"  person  so  marrying  or  dying  was  entitled  under 
"  this  my  will  to  go  to  the  other  or  surviving  bro* 
"  ther  during  his  life,  and  after  his  death  the  prin- 
"  cipal  sum  to  go  to  his  lawful  issue,  if  any,  in  such 
"  manner,  proportion,  and  under  such  restrictions 
"  and  at  such  periods,  as  he  by  will  or  deed  may 
"  direct  or  appoint ;  and  in  case  both  of  my  said 
"  sons  should  so  die  unmarried  and  without  leav- 
"  ing  lawful  issue,  then  my  trustees  herein-before 
"  mentioned,  or  the  survivor  of  them,  or  the  exe- 
"  cutors,  administrators,  or  assigns  of  such  survi- 
"  vor,  to  permit  and  suffer  my  friend  and  relation 
"  Francis  Dillon,  of  the  county  of  Carlo  w,  Esquire, 
"  to  receive  and  take  the  interest  on  the  proper* 
"  ties  hereby  bequeathed  to  my  said  sons  during 
"  his  natural  life ;  and  after  his  decease  to  per- 
"  mit  and  suffer  Matthew  Dillon  Thomas  Esquire, 
"  son  to  my  dear  relation  Elizabeth  Dillon,  other- 
"  wise  Thomas,  to  receive  and  take  the  interest 
«  on  the  properties  hereby  bequeathed  to  my  said 
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"  sons  during  his  natural  life ;  and  after  his  de-  1830. 
"  cease  my  said  trustees,  or  the  survivor  of  them, 
or  the  executors,  administrators,  or  assigns  of 
such  survivor,  to  hand  over  and  pay  such  prin- 
cipal sum  to  the  governor  and  governesses  of  the 
county  of  Carlow  Infirmary,  to  be  applied  under 
"  the  control  of  the  governors  of  Simpson's  Hos- 
pital, part  thereof  in  purchasing  and  fitting  up 
house  sufficient  for  the  reception  of  as  many 
"  infirm  and  reduced  old  men  of  the  said  county, 
"  without  regard  to  religious  distinctions,  as  the 
"  remaining  part  of  the  said  fund  will  for  ever 
"  thereafter  be  enabled  to  support,  to  be  called 
"  and  known  by  the  name  of  "  The  Dillon  Insti- 
u  tutton."  And  I  hereby  appoint  my  said  trus- 
"  tees  and  executors  to  be  the  sole  judges  of  the 
"  future  conduct  of  my  said  sons ;  and  they  my 
"  said  trustees  and  executors,  and  they  only,  are 
"  to  decide  on  what  may  amount  to  a  forfeiture  of 
"  the  benefits  to  be  derived  under  this  my  will." 

The  testator,  by  a  codicil  to  his  will,  left  two 
small  legacies  of  5L  each,  and  died  on  the  8th  day 
of  December  in  the  year  1819,  without  having 
revoked  or  altered  his  will  or  codicil,  leaving 
Catherine  Dillon  his  widow,  who  died  before  the 
commencement  of  the  suit,  and  Thomas  St.  John 
Dillon,  his  only  son,  him  surviving. 

On  the  10th  of  December,  1819,  the  will,  codicil, 
and  declarations  were  read  in  the  hearing  of  the 
trustees  and  executors,  and  on  the  8th  day  of 
February,  1 820,  the  executors  proved  the  will  and 
codicil  in  the  Court  of  Prerogative  in  Dublin. 

The  Respondent,  Thomas  Harris,  principally 
acted  as  executor,  and  possessed  .himself  of  the 
greatest  part  of  the  testator's  personal  estate  and 
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1880.  effects,  consisting  of  ready  money,  government 
3£  per  cent,  stock,  and  other  securities  for  money, 
assets,  and  effects,  to  the  amount  in  value  of 
10,000/.  or  thereabouts,  of  which  1,3841 12$.  <UL 
government  3£>  per  cent,  stock,  and  two  several 
sums  of  199L  17s.,  and  24/.  4*.  7d.  in  cash,  the 
amount  of  interest  received  thereon,  remained  in 
the  Bank  of  Ireland  to  the  credit  of  the  cause 
hereinafter  mentioned  of  Robinson  against  Laber- 
touche  and  others. 

Thomas  St  John  Dillon,  on  the  26th  of  April, 
1821,  was  married  to  Anne  Robinson,  under  the 
name  of  Mary  Anne  Madden,  he  having  first  pro- 
cured the  written  consent  of  the  executors  and 
trustees  to  his  marriage  with  a  person  represented 
by  him  to  be  Mary  Anne  Madden.  The  licence  also 
for  his  marriage  was  with  a  person  named  in  the 
licence  as  Mary  Anne  Madden ;  and  a  certificate 
from  the  Reverend  John  Hunt  certified  that  he 
had  married  Thomas  St.  John  Dillon  to  Mary 
Anne  Madden. 

In  July,  1822,  Thomas  St  John  Dillon  filed  a 
bill  in  the  Court  of  Chancery  in  Ireland  against 
the  trustees  and  executors,  and  Francis  Dillon 
and  Mathew  Dillon  Thomas,  and  the  Attorney 
General,  stating,  among  other  things,  the  will  of 
James  Dillon  (except  the  clause  by  which  he  was 
to  lose  all  benefit  under  the  will  if  he  should  have 
any  further  intercourse  with  Anne  Robinson),  and 
that  he  had  complied  with  all  the  conditions  im- 
posed upon  him  by  the  will,  and  had  not  since  his 
father's  death  had  any  acquaintance  with  her;  and 
that  he  had  married  Mary  Anne  Madden,  with 
the  consent  of  the  executors  and  trustees ;  and 
praying  that  the  trusts  of  the  will  might  be  carried 
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into  effect,  and  all  necessary  accounts  taken,  and       1830. 
that  the  balance  of  the  trust  fund  might  be  applied 
for  his  benefit. 

Thomas  St  John  Dillon  and  Anne  Robinson 
otherwise  Dillon  cohabited  together  from  the  time 
of  their  marriage  until  the  9th  of  December 
1824,  when  Thomas  St.  John  Dillon  died,  leav- 
ing Anne  Dillon,  but  not  any  issue  by  her,  him 
surviving. 

Thomas  St.  John  Dillon  before  his  death  made 
his  will,  and  thereby  gave  and  bequeathed  all  pro- 
perty he  should  die  possessed  of  to  Anne  Robinson, 
by  the  name  of  Anne  Hems  worth  Robinson  other- 
wise Dillon,  viz.  ten  bills  of  exchange,  each  for 
100/.,  then  in  the  hands  of  Thomas  M'Namara, 
and  payable  by  Thomas  Harris ;  and  she  after- 
wards obtained  administration  of  the  goods  and 
chattels,  rights  and  credits,  of  Thomas  St.  John 
Dillon,  with  his  will  annexed,  out  of  the  Court 
of  Prerogative  in  Ireland ;  and  in  virtue  thereof 
possessed  herself  of  the  ten  bills  of  exchange  in 
the  will  mentioned,  and  of  all  other  the  property 
and  effects  of  Thomas  St  John  Dillon,  which  were 
in  his  possession  at  the  time  of  his  death. 

On  the  23d  of  December,  1824,  Anne  Dillon 
otherwise  Robinson  filed  an  original  bill  on  the 
equity  side  of  the  Court  of  Exchequer  in  Ireland 
against  the  trustees  and  executors,  the  Appel- 
lants Francis  Dillon,  Matthew  Dillon  Thomas,  and 
the  Attorney  General  of  Ireland,  thereby  stating, 
that  Thomas  St  John  Dillon  had  complied  with 
the  directions  and  conditions  in  his  father's  will, 
and  had  married  with  the  consent  of  the  trustees 
and  executors,  and  that  in  consequence  of  such 
marriage  3,500/.  of  the  assets  had  been  paid  by 
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1830.  the  Respondent  Thomas  Harris  to  Thomas  St 
John  Dillon  in  his  lifetime ;  the  bill  prayed  that 
an  account  might  be  taken  of  all  the  personal 
property  of  the  testator  James  Dillon,  and  of  his 
debts  and  legacies ;  and  that  all  further  and  ne- 
cessary accounts  might  be  taken ;  and  that  all  the 
creditors  and  legatees  of  the  said  testator  might 
be  at  liberty  to  go  before  the  proper  officer,  and 
prove  their  demands,  and  be  paid  according  to 
law  ;  and  that  the  surplus  or  balance  of  the  trust 
fund,  if  any,  remaining  in  the  hands  of  the  trustees 
and  executors,  might,  with  the  privity  of  the 
Accountant  General,  be  brought  into  Court  until 
the  final  hearing  of  the  cause,  to  be  applied  and 
disposed  of,  as  the  Court  should  think  just, 
amongst  the  persons  entitled  thereto,  under  the 
will  of  James  Dillon  and  the  will  of  Thomas  St 
John  Dillon. 

The  executors  in  their  answer  stated,  that  they 
had  believed  that  Thomas  St  John  Dillon  had 
complied  with  the  directions  and  conditions  in  his 
father's  will,  or  that  they  would  not  have  consented 
to  his  marriage  ; ,  and  that  he  had  therefore  been 
paid  3,500/.  out  of  the  estate  of  his  father  for  his 
moiety  or  share  thereof.  The  trustees  in  their 
answer  further  stated,  that  they  had  given  their 
consent  to  the  marriage  of  Thomas  St.  John  Dillon 
with  one  Mary  Anne  Madden. 

The  Appellants  Francis  Dillon  and  Matthew 
Dillon  Thomas;  by  their  several  answers,  insisted 
that  Thomas  St  John  Dillon,  by  his  marriage 
with  Anne  Robinson,  without  consent  to  a  mar- 
riage with  her,  had  by  virtue  of  his  father's  will 
forfeited  all  claim  to  any  part  of  his  father's  per- 
sonal estate. 


ON   APPEALS   AND    WRITS   OF   ERROR.  333 

Anne  Dillon  otherwise  Robinson  died  in  the  1830. 
month  of  August,  1825,  after  the  answers  were 
filed,  having  made  her  will,  bearing  date  the  25th 
day  of  July  preceding,  whereby  she  left  and  be- 
queathed to  the  Respondent  John  Robinson  all 
the  property  which  she  was  then  or  which  she 
might  thereafter  be  entitled  to,  and  appointed  the 
Respondent  Thomas  Harris  executor  of  her  will ; 
the  Respondent  Thomas  Harris  proved  the  will, 
and  also  obtained  administration  of  the  unad- 
ministered  goods,  chattels,  rights,  and  credits  of 
Thomas  St.  John  Dillon  deceased. 

John  Robinson,  then  a  minor,  by  Joseph  Dunn 
his  next  friend,  on  the  2d  of  November,  1825,  filed  a 
supplemental  bill  in  the  Court  of  Exchequer  against 
the  several  persons  who  were  parties  to  the  original 
bill,  praying  that  the  Respondent  John  Robinson 
might  have  the  benefit  of  all  proceedings  had  in 
the  cause  ;  and  that  the  will  of  the  testator  James 
Dillon  might  be  carried  into  execution ;  and  that  an 
account  might  be  taken  of  the  testator's  personal 
estate ; .  and  that  the  rights  thereto  of  Thomas 
St  John  Dillon,  Anne  Dillon,  and  the  Respondent 
John  Robinson,  might  be  ascertained;  and  that 
the  Respondent  John  Robinson,  as  the  residuary 
legatee  of  Anne  Dillon,  might  be  decreed  entitled 
to  the  personal  estate. 

The  several  Defendants  answered  the  bill ;  and 
the  Respondent  John  Robinson,  the  Plaintiff  in 
the  cause,  having  replied  thereto,  and  the  De- 
fendants having  rejoined,  the  cause  was  at  issue, 
and  several  witnesses  were  examined  on  the  part 
of  the  Respondent  John  Robinson,  and  the  Appel- 
lants Francis  Dillon  and  Matthew  Dillon  Thomas, 
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1830.  two  of  the  Defendants  in  the  cause ;  but  no  wit- , 
nesses  were  examined  on  the  part  of  the  other 
Defendants. 

The  Appellants  the  Commissioners  of  Charitable 
Donations  and  Bequests,  on  the  7th  day  of  January, 
1826,  caused  a  bill  to  be  filed  in  the  Court  of  Ex- 
chequer, in  the  nature  of  a  cross  bill,  against  the 
Respondents  Thomas  Harris,  Arthur  Wise,  Abel 
Labertouche,  James  Montgomery,  the  Appellants 
Francis  Dillon  and  Matthew  Dillon  Thomas,  and 
the  Respondent  John  Robinson,  one  Thomas 
M'Namara  (who  was  afterwards  struck  out  of  the 
bill),  and  the  Attorney  General  of  Ireland,  pray- 
ing, that  the  trusts  of  the  will  of  the  testator  James 
Dillon  might  be  carried  into  execution,  under  the 
order  of  the  Court ;  that  the  will  might  be  decreed 
to  be  well  proved ;  that  an  account  might  be  taken 
of  the  personal  estate  and  effects  of  the  testator 
James  Dillon,  into  whose  hands  the  same  came,  and 
how  applied,  and  also  an  account  of  such  parts  of 
the  personal  estate,  assets,  and  effects  of  the  testa- 
tor James  Dillon,  or  the  produce  thereof,  which 
were  paid  or  handed  over  by  the  Respondent  Tho- 
mas Harris,  or  any  other  the  executors  or  trustees 
of  the  testator,  to  Thomas  St  John  Dillon  and  Anne 
Dillon  otherwise  Robinson,  or  either  of  them j  that 
the  Respondents,  Thomas  Harris,  Arthur  Wise, 
Abel  Labertouche,and  James  Montgomery,  or  such 
of  them  as  ought  to  do  so,  might  be  obliged  to 
make  good  the  same  to  the  assets  of  the  testator 
James  Dillon ;  that  accounts  also  might  be  taken 
of  the  personal  estate  of  Thomas  St  John  Dillon 
and  of  Anne  Dillon,  and  how  applied  and  disposed 
of;   and  that  the  Respondents,  Thomas  Harris, 
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Arthur  Wise,  Abel  Labertouche,  and  James  1880. 
Montgomery,  might  be  ordered  to  bring  into 
Court,  or  to  lodge  in  the  Bank  of  Ireland,  to  the 
credit  of  the  cause,  all  such  monies  and  securities, 
assets  and  effects,  as  did  belong  to  or  form  part  of 
the  personal  estate  of  the  testator  James  Dillon  as 
they  should  confess  to  have  in  their  or  his  hands  or 
power,  to  be  disposed  of  at  the  hearing  of  the 
cause  as  the  Court  should  direct,  according  to  the 
trusts  of  the  will;  that  the  Respondent  Abel 
Labertouche  might  be  ordered  to  transfer  the 
sum  of  1,500/.  Government  3}  per  cent,  stock, 
then  standing  in  his  name  in  the  transfer  books 
of  the  Bank  of  Ireland,  and  which  formed  a  part 
of  the  personal  estate  of  the  testator  James 
Dillon,  to  the  Accountant  General  of  the  Court, 
to  be  placed  to  the  credit  of  the  cause ;  that  a 
receiver  might  be  appointed $  that  the  bill  might 
be  considered  in  the  nature  of  a  cross  bill ;  and 
that  the  cause  might  be  heard  at  the  same  time 
with  the  cause  in  which  the  Respondent  John 
Robinson  was  plaintiff. 

The  several  Defendants  answered  the  bill ;  and 
the  Respondents  Thomas  Harris  and  Arthur 
Wise,  the  executors,  and  the  Respondents  Abel 
Labertouche  and  James  Montgomery,  the  trus- 
tees named  in  the  will  of  the  testator  James 
Dillon,  relied  on  the  same  matters  as  are  set 
forth  in  their  answers  to  the  bill  at  the  suit  of 
Anne  Dillon  otherwise  Robinson.  The  Appellants 
the  Commissioners  of  Charitable  Donations  and 
Bequests  having  replied  to  the  answers,  and  the 
Defendants  having  rejoined,  the  cause  was  at  issue, 
and  divers  witnesses  were  examined  on  the  part 


336  CASES    IN    THE   HOUSE   OF   LORDS 

1830.  of  the  Appellants  the  Commissioners  of  Charitable 
Donations  and  Bequests,  but  no  witnesses  were 
examined  on  the  part  of  the  Defendants. 

By  an  order  made  on  the  9th  of  November,  1827, 
the  Plaintiffs  had  liberty,  upon  the  hearing  of  the 
second  cause,  to  give  in  evidence  attested  copies 
of  the  pleadings  and  depositions  in  the  first  cause- 
Francis  William  Hamilton,  to  the  6th  Interro- 
gatory of  the  Defendant's  Proofs,  in  the  Cause 
of  Robinson  against  Harris,  deposed,  that  the 
person  who  signed  the  produced  paper-writing 
marked  with  the  letter  B.#  did  cohabit  and  live 
with  Thomas  Saint  John  Dillon,  the  person  who 
signed  the  paper- writing  marked  with  the  letter 
A.,f  after  the  death  of  his  father  James  Dillon, 
as  this  deponent  verily  believes:  that  Thomas 
Saint  John  Dillon  and  Anne  Robinson  lived  and 
cohabited  together  as  man  and  wife,  in  a  clandes- 
tine manner,  at  the  time  of  the  death  of  James 
Dillon :  that  Anne  Robinson,  who  signed  the 
paper  marked  B.,  and  who  is  named  in  the  paper- 
writing  marked  A.,  and  also  in  the  complainant's 
bill  Anne  Dillon,  is  the  same  person. 

To  the  8th  interrogatory  the  same  witness 
deposed  that  he  was  very  intimate  with  James 
Dillon  and  acquainted  with  Thomas  Saint  John 
Dillon  his  son :  that  Thomas  Saint  John  Dillon 
cohabited  and  formed  an  improper  connexion 
with  a  woman  of  the  name  of  Anne  Robinson, 
during  his  father's  lifetime,  and  had  formed  the 
connexion  for  a  considerable  time  prior  to  the 

•  The  document  signed  by  Anne  Robinson,  set  forth,  ante, 
p.  S26. 
f  The  document  set  forth,  ante,  p.  325. 
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death  of  his  father,  and  the  same  existed  at  the  1830. 
time  of  his  father's  death ;  but  that  he  did  not 
think  that  James  Dillon  knew  of  such  connexion 
at  the  time  of  his  death,  the  same  having  been 
carried  on  clandestinely :  that  he  often  heard 
James  Dillon  express  himself  relative  to  the  con- 
nexion formed  by  his  son :  that  he  said  that  if  ever 
he  could  trace  his  having  any  intercourse  whatever 
with  Anne  Robinson  he  would  cut  him  off  en- 
tirely, <  or  to  that  effect ;  and  the  circumstance 
made  him  very  unhappy  in  his  mind,  which  he 
very  often  expressed  to  the  deponent 

The  same  witness,  to  the  11th  interrogatory,  said, 
that  Thomas  Harris  knew  of  the  cohabitation  of 
Thomas  Saint  John  Dillon  with  Anne  Robinson 
previous  to  the  death  of  Jfunes  Dillon,  and  was 
acquainted  with  Anne  Robinson;  and,  as  he 
believed,  knew  that  Thomas  Saint  John  Dillon 
cohabited  with  Anne  Robinson  after  his  father's 
death,  and  that  Thomas  Saint  John  Dillon  and 
Anne  Robinson  lived  together  as  man  and  wife 
after  the  death  of  James  Dillon :  that  he  had  often 
met  Thomas  Harris  in  the  company  of  Thomas 
Saint  John  Dillon  after  his  father's  death,  and  they 
were  very  intimate ;  and  deponent  believed  that 
Thomas  Harris  was  in  the  habit  of  visiting  Thomas 
Saint  John  Dillon  after  the  death  of  James  Dillon, 
and  whilst  Anne  Dillon  was  living  and  cohabiting 
with  Thomas  Saint  John  Dillon. 

Other  witnesses  deposed  to  the  same  facts ;  and 
there  was  evidence  that  Thomas  Saint  John  Dillon 
was  married  to  Anne  Robinson  under  the  assumed 
name  of  Mary  Anne  Madden,  the  assent  of  the 
trustees  and  executors  having  been  obtained  to  a 
marriage  with  a  person  of  that  name ;  but  the  exe- 

VOL.  iv.  z 
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1830.  cutors  jointly  and  severally  by  their  answer  denied 
that  they  had  any  knowledge  of  the  party  or  the 
fraud ;  and  that  if  they  had  known  or  believed  that 
the  marriage  for  which  their  consent  was  asked  was 
to  have  been  with  the  person  named  or  prohibited 
in  the  will,  they  would  have  refused  to  consent, 
although  they  were  advised  that,  according  to  the 
wording  of  the  will,  they  might  legally  have  con- 
sented to  such  marriage. 

The  two  causes  came  on  to  be  heard  on  the 
12th  day  of  June  in  the  year  1828 ;  and  by  a 
decree  made  in  the  two  causes  it  was  ordered, 
adjudged,  and  decreed  that  the  bill  in  the  second 
cause,  filed  by  the  Appellants  the  Commissioners 
of  Charitable  Donations  and  Bequests,  should  be 
and  the  same  was  thereby  dismissed,  but  without 
costs ;  and  that  the  bequests  in  the  will  of  James 
Dillon  the  elder  to  the  Appellants  Francis  Dillon 
and  Mathew  Dillon  Thomas,  and  the  ulterior 
limitations  to  the  charitable  uses,  had  not  taken 
effect;  and  that  Thomas  St  John  Dillon  de- 
ceased,  in  the  pleadings  mentioned,  became  abso- 
lutely entitled  to  the  personal  estate  of  the  tes- 
tator, and  that  the  Respondent  John  Robinson 
was  then  entitled  thereto  by  virtue  of  the  wills 
of  Thomas  St  John  Dillon  and  Anne  Dillon 
otherwise  Robinson ;  and  it  was  thereby  referred 
to  the  Chief  Remembrancer  of  the  Court  to  take 
the  usual  accounts. 

Against  this  decree  the  appeal  to  the  House  was 
presented. 


The  case  came  on  to  be  heard  on  the  5th  of 
April,  1830,  when  Mr.  Milter,  in  the  absence  of 
Mr.  Knight,  on  behalf  of  the  Appellants,  argued  that 


The  case  came  on  again  to  be  argued  on  the 
2d  of  December,  1830. 

For  the  Appellants. — Mr.  Knight  and  Mr. 
Miller. 

The  consent  to  the  marriage  was  obtained  by 
false  pretences.  The  first  question  is,  whether 
Thomas  Saint  John  Dillon  contracted  such  a  mar- 
riage as  authorized  the  trustees  to  pay  him  the 
money  ?  Putting  fraud  out  of  the  question,  and 
assuming  that  the  trustees  only  are  to  decide, 
can  it  be  a  reasonable  construction  that  such  a 
marriage  should  give  the  moiety  to  Thomas  Saint 
John  Dillon,  and  should  have  deprived  James 
Dillon  of  the  right  to  it  by  survivorship  if  he  had 

been  living  ? 

z  2 
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the  condition  in  restraint  of  the  marriage  with  Anne  1830. 
Robinson  was  not  illegal,  citing  the  Digest,  35. 1.6., 
Fry  v.  Porter,  1  Ch.  Ca.  138.,  Harvey  v.  Aston, 
1  Atk. S61 .,  Scott  v.  Tyler,  2B.C.C. 437.  Dick.71 6., 
and  was  proceeding  with  the  series  of  authorities, 
when  Sir  Edward  Sugden,  who  was  to  argue  on 
behalf  of  the  Respondents,  intimated  that  he  did 
not  mean  to  dispute  the  doctrine  that  there  might 
in  a  will  or  deed  be  a  condition  in  restraint  of 
marriage  with  an  individual  But  he  asked  what 
proof  there  was  of  a  marriage  with  Anne  Robinson  ? 
whereupon  Mr.  Miller  proposed  to  read  the  evi- 
dence of  Charles  Madden j  but  it  was  objected, 
on  behalf  of  the  Respondents,  that  the  evidence 
was  not  upon  the  table  of  the  House j  and  there- 
upon it  was  ordered  that  the  hearing  of  the  appeal 
should  be  adjourned,  to  give  the  Appellants  the 
opportunity  of  producing  the  evidence,  they  pay- 
ing the  costs  of  the  day. 
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1830.  The  clause  enabling  the  trustees  to  decide  what 

should  operate  as  a  forfeiture  applies  only  to  minor 
circumstances,  of  conduct  The  testator  did  not 
mean  to  place  in  their  hands  the  power  to  revoke 
or  annul  his  will.  This  was  not  a  marriage  to  which 
it  was  competent  to  the  trustees  to  give  consent  By 
a  former  clause  of  the  will,  the  breach  of  the  en- 
gagement on  the  part  of  Thomas  St  John  Dillon, 
not  to  associate  with  Anne  Robinson,  was  made  an 
express  distinct  ground  of  forfeiture  and  limitation 
over  of  the  moiety  given  to  him  upon  condition. 

The  Lord  Chancellor. — The  words  giving  the 
power  to  the  trustees  are  very  large.  You  argue 
that  they  must  be  controlled  by  the  former  clause, 
providing  express  forfeiture. 

For  the  Appellants. — It  cannot  be  supposed, 
consistently  with  the  will,  that  he  intended  to  give 
power  to  the  trustees  to  consent  to  such  a  marriage, 
when  even  intercourse  with  the  party  was  pro- 
hibited. It  may  be  argued,  that  the  forfeiture 
relates  only  to  the  interest  of  the  sum  bequeathed. 
But  from  the  words  providing,  that  in  the  case  con- 
templated "  all  benefit  he  might  derive  under  the 
will  should  cease,"  and  also  from  the  provision,  in  a 
subsequent  part  of  the  will,  that  upon  the  death  of 
the  survivor  "  the  principal  sum  should  go  to  his 
lawful  issue/*  and  from  the  whole  context  of  the 
will,  it  is  clear  that  the  testator  meant  that  the  corpus 
of  the  estate  should  be  the  subject  of  forfeiture. 

But  suppose  the  trustees  had  by  the  will  a  power 
to  give  consent  to  such  a  marriage,  have  they 
ever  given  such  consent  ?  They  say,  that  if  they 
had  known  the  truth  they  would  not  have  given 
consent.  A  general  consent,  or  a  consent  to  a 
marriage  with  a  woman  of  the  name  of  Mary  Anne 
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Madden,  is  not  a  valid  consent.  In  this  instance  1830. 
it  was  obtained  by  fraud ;  and  it  may  be  questioned 
whether  it  was  a  legal  marriage,  having  been  con- 
tracted in  a  false  name  for  a  fraudulent  purpose. 
In  the  case  of  a  minor  marrying  by  her  right  sur- 
name and  one  of  her  right  christian  names,  the 
other,  by  which  she  had  been  usually  known,  hav- 
ing been  omitted,  it  was  decided  by  Lord  Stowell 
that  the  marriage  was  void.* 

The  limitation  over,  upon  the  event  of  both 
sons  dying  without  issue,  has  taken  effect  upon  the 
events  which  have  happened,  Thomas  St.  John 
Dillon  was  never  legally  married,  or,  if  so,  not  with 
consent ;  and  the  death  of  James  in  the  lifetime  of 
his  father  does  not  alter  the  effect  of  the  limitation.t 

It  might  also,  upon  authority,  be  argued,  that 
"unmarried  and  without  issue99  should  be  con- 
strued "  unmarried  or  without  issue."  Maberly 
v.  Strode  I,  Bell\.Phyn.\\ 

The Lord  Chancellor ••—The  words  are,  not  merely 
"  should  die  unmarried/'  but  should  "  so  die  un- 
married," the  antecedent  being  "  without  consent." 

For  the  Appellants.— If  the  Appellants  should 
fail  on  all  other  grounds  of  claim,  they  are  at  least 
entitled  to  the  moiety  given  over  upon  the  contin- 
gency as  to  James.  The  marriage  of  Thomas  St. 
John  Dillon  could  only  entitle  him  to  receive  the 
capital  of  his  own  moiety,  not  that  of  James. 

*  Pouget  v.  Tomkinsy  2  Hagg.  Cons.  Rep.  142. 

f  Willing  v.  Baine,  3  P.  W.  113;  Humberstone  v.  Stanton, 
1  V.  &  B.  385.  :  3  Ves.  450. 

||  7  Ves.  458 ;  and  see  WeddeU  v.  Mundy,  6  Ves.  341 ; 
44  or''  construed  "  and."  See  also  Turner  v.  Moore,  Id.  560; 
and  Richardson  v.  Sprang,  1  P.  W.  433,  and  the  note  (2). 
Keyhoay  v.  Keyltoay,  2  P.  W.  345.  As  to  Bell  v.  Phyn,  see 
the  note  (A.)  at  the  end  of  the  case. 
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1830.  There  was  no  power  in  die  trustees  to  consent  to 
give  the  moiety  of  James  to  John. 

The  declaration  of  Thomas  Dillon  might  have 
been  proved  as  a  testamentary  paper.  The  words 
of  the  will  bound  Thomas  St  John  Dillon  "  never 
to  associate  with  Anne  Robinson/9  whose  identity 
is  proved. 

TfieLordChcmcellor. — The  declaration  expressly 
refers  to  marriage. 

For  the  Appellants.— As  to  the  second  reason  for 
the  Respondents,  which  rests  upon  the  power  given 
to  the  trustees,  they  are  bound  to  act  reasonably, 
and  trusts  receive  a  reasonable  construction.*  To 
entitle  Thomas  St.  John  Dillon  to  the  capital  of  the 
fund,  it  was  a  condition  precedent  that  he  should 
be  married,  and  to  a  person  different  from  Anne 
Robinson.t    Lowe  v.  Ld.  Hunting  tower. \ 


For  the  Respondents.— 5/r  Edward  Stigden  and 
Mr.  Lynch. 

The  evidence  as  to  the  cohabitation  is  inadmis- 
sible. It  is  sworn  that  no  such  declaration  as  stated 
in  the  will  was  delivered  to  the  executors.  The 
Defendants  Harris  and  Wise,  in  their  answer,  say, 
"  they  never  received  from  James  Dillon  (the  tes- 
tator), or  any  other  person,  any  such  instrument 
or  declaration  as  in  the  will  mentioned ;"  and  there 
is  no  other  evidence.  The  allegation,  therefore, 
of  the  testator's  will,  is  not  proved  j  and  the  decla* 
rations  must  not  be  considered  as  part  of  the  case. 
As  to  the  case  of  Lowe  v.  Ld.  Himtingtower\r  it 
was  the  case  of  a  complicated  will,  upon  which  it 

*  Wrottedey  v.  Wrottesley,  2  Atk.  584. 
f  Luca$  v.  Evans,  S  Atk.  260. 
%  4  Russ.  p.  532,  note- 
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was  difficult  to  put  a  construction.  The  testator  1830. 
contemplated  the  marriage  of  members  of  the 
family  with  other  persons.  Lord  Eldon  sent  the 
case  to  a  Court  of  Law,  to  ascertain  whether  evi- 
dence could  be  received  of  the  age  and  circum- 
stances of  the  members  of  the  family.  The  Judges 
of  the  Court  of  King's  Bench  certified  that  such 
evidence  could  be  received,  but  that  if  received  it 
would  not  alter  the  opinion  returned  by  the  certi- 
ficate. The  Court  must  place  itself  in  the  situation 
of  the  testator,  and  consider  the  circumstances ; 
but  when  so  placed  the  circumstances  do  not  alter 
the  construction,  but  help  the  Court  to  a  right 
construction.  But  in  this  case,  how  should  a 
writing  signed  months  before  the  will  affect  the 
construction  of  it  ?  How  could  they  be  proved 
as  testamentary  papers?  They  could  not  be  a 
part  of  the  testamentary  disposition 

The  Lord  Chancellor. — Your  objection  turns 
upon  the  want  of  identification.  If  it  could  be 
proved  that  the  engagement  produced  was  the 
same  as  that  which  is  referred  to  by  the  will,  I 
presume  you  would  not  object. 

For  the  Respondents. — We  do  not  mean  to  deny 
that' the  testator  might  have  so  referred  to  the 
paper  as  to  make  it  make  part  of  his  will.  Here 
is  no  proof  of  the  declarations;  and  reference 
cannot  be  made  to  such  paper  to  construe  the 
will.  The  question  as  to  the  identity  of  the  paper 
is  not  put  in  issue  by  the  pleadings. 

But  before  we  enter  upon  the  argument  as  to 
the  admissibility  of  the  evidence,  it  is  necessary 
to  consider  what  is  prohibited  by  the  testator. 
The  declarations  are  dated  months  before  the 
will,  which  must  be  construed  as  a  waiver  of  the 
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1830,  declarations.  The  declarations  import  a  present 
engagement.  By  the  will,  the  whole  of  the 
father's  lifetime,  and  three  months  after  his  death, 
are  allowed  before  the  forfeiture  is  to  accrue. 

As  to  consent,  there  is  not  a  word  pointing  to 
,  this  marriage.  The  Judges  below  were  of  opinion 
that  there  was  no  prohibition  of  marriage,  as 
appears  by  the  notes  on  the  back  of  the  brief.  It 
is  not  denied  that  a  general  consent  to  marry  was 
given  by  the  trustees^  or  specifically  to  marry 
Mary  Anne  Madden. 

The  Lord  Chancellor. — The  trustees  in  their 
answer  say,  they  never  received  the  declarations. 
How  or  from  what  place  were  they  produced  ?  An 
engagement  is  mentioned  in  the  will,  and  reference 
is  made  to  it ;  and  although  the  testator  says  that 
he  put  it  into  the  hands  of  his  executors,  which 
does  not  appear  to  be  the  fact,  yet  if  such  a 
document  comes  out  of  his  repositories,  it  might 
be  a  question  whether  it  is  not  sufficiently  con- 
nected with  the  will  to  become  evidence. 

For  the  Respondents. — The  evidence  goes  to 
cohabitation  during  the  life  of  the  father,  which 
the  will  permitted.  As  to  cohabitation  after  the 
death  of  the  father,  there  is  no  witness  who  speaks 
to  any  before  the  marriage. 

The  question  is,  therefore,  whether  this  is  not 
a  valid  marriage.  This  question  may  be  con- 
sidered in  two  aspects :  1.  That  the  marriage  is 
not  prohibited.  2.  That  the  trustees  had  an 
unlimited  power  to  consent. 

The  prohibition  of  marriage  must  have  occurred 
to  the  testator  if  he  had  intended  to  prohibit  it ; 
but  he  looked  only  to  illicit  intercourse.  The 
prohibition   of   marriage  is   odious  in   law,  and 
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to  be  strictly  construed.  The  testator  might  have  1830. 
wished  to  give  the  fund  to  the  children  of  his  son, 
although  he  should  be  rash  enough  to  many  the 
person  with  whom  he  had  cohabited.  There  is 
nothing  expressed  in  the  will  as  to  prohibition  of 
marriage,  and  the  House  cannot  supply  the  prohi- 
bition, especially  as  the  Judges  in  the  Court  below 
were  of  opinion  that  there  was  no  prohibition. 
The  Court  of  Appeal  ought  not  to  supply  a  con- 
tingency which  the  testator  might  and  would  have 
inserted  if  it  had  been  intended. 

As  to  the  question  now  raised  upon  the  validity 
of  the  marriage*,  no  such  question  is  raised  upon  the 
pleadings ;  and  not  being  put  in  issue,  no  evidence 
or  argument  upon  the  question  can  be  admitted. 
The  question  was  not  raised  in  the  Court  below. 

Supposing  the  marriage  to  be  prohibited,  the 
identity  of  the  wife  is  not  shown.  In  a  passage  of 
the  answer  read  on  behalf  of  the  Appellants  it  is 
said,  that  "  it  might  be  Mary  Anne  Robinson." 

If  the  identity  is  proved,  Mary  Anne  Robinson 
might  have  been  the  natural  daughter  of  Andrew 
Madden.  The  hand-writing  of  the  father  is  proved 
by  the  children,  and  she  might  have  gone  by  one 
name  as  well  as  the  other.  If  so,  the  question  is 
decided. 

The  Respondents  Harris  and  Wise,  in  their 
answer  to  the  bill  of  Robinson,  referring  to 
former  answers,  say  as  evidence  of  the  friendship 
of  their  conduct,  that  all  the  trustees  and  execu- 
tors, in  their  answer  to  the  bill  of  Thomas  St. 
John  Dillon,  swore  that  he  fulfilled  all  the  con- 
ditions of  his  father's  will. 

*  See  Sullivan  v.  Sullivan,  2  Hagg.  Cons.  Rep.  238. 
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The  Lord  Chancellor. — They  say  it  is  untrue 
that  they  were  acquainted  with  Anne  Robinson, 
or  with  the  fact  that  it  was  the  intention  of  Dillon, 
when  he  procured  their  signature  to  the  consent, 
to  marry  Mary  Anne  Robinson.  Does  not  this 
passage  rather  exclude  the  supposition  and  the 
argument  ? 

For  the  Respondents. — When  consent  has 
been  given  all  power  is  ended;  it  cannot  be 
retracted. 

The  Lard  Chancellor.— Where  is  the  evidence 
of  consent  ? 

For  the  Respondents.— One  of  the  trustees  gives 
a  general  consent,  the  other  gives  a  consent  to 
marry  Mary  Anne  Madden.  Suppose  the  issue 
of  the  marriage  were  to  claim  under  the  will, 
would  they  be  cut  off  and  bastardized  ?  Upon 
questions  of  consent  to  a  marriage,  formality  is  not 
regarded  in  a  Court  of  Equity;  and  a  consent 
once  given  cannot  be  retracted. 

There  is  a  gift  over  in  case  of  marriage  without 
consent,  but  the  trustees  only  are  to  decide  what 
is  a  forfeiture.  The  limitation  over,  and  the 
power  of  the  trustees,  apply  equally  to  both  sons, 
and  must  receive  the  same  construction. 

It  is'  argued  for  the  Appellant,  that  this  is  a 
power  confined  to  details ;  but  the  will  expressly 
gives  an  unlimited  power,  and  a  new  will  cannot 
be  made  by  counsel  for  the  testator.  He  makes 
the  trustees  sole  judges  as  to  the  conduct  of  his 
son,  and  they  only  are  to  decide  what  shall  be  a 
forfeiture. 

All  the  authorities  upon  the  subject  in  Courts 
of  Equity  prove,  that  where  a  power  is  given  to 
trustees,  except  in  the  case  of  fraud,  as  in  the  case 
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of  Lord  Sandwich*,  who  under  a  power  made  an  18S0. 
appointment  to  a  son  in  a  consumption,  the 
Court  cannot  interfere  to  limit  the  extent  of  the 
power.  In  French  v.  Davidsorfi,  a  testator  having 
directed  and  empowered  executors  to  pay  an 
annuity,  unless  circumstances  made  it  unneces- 
sary, inexpedient,  and  impracticable,  it  was  held 
that  this  power  could  not  be  controlled.  The 
Vice  Chancellor9  in  delivering  judgment  in  that 
case,  according  to  the  report,  says,  it  must  be  in- 
tended, "unless  circumstances,  in  their  opinion, 
should  render  it  unnecessary,  inexpedient,  and  im- 
practicable/' The  words  which  in  that  case  were 
implied  are  expressed  in  this  case ;  for  the  ques- 
tion of  forfeiture  is  referred  exclusively  to  the 
judgment  of  the  trustees. 

In  a  case  not  reported  where  a  gift}  to  a  natural 
son  by  the  terms  of  the  will  depended  upon  a 
declaration  to  be  made  by  trustees  as  to  his  con- 
duct, the  present  Master  of  the  Rolls  decided  that 
the  Crown  took  the  property ;  that  it  could  not 
be  given  to  the  son,  the  trustees  having  expressed 
no  opinion ;  that  they  were  appointed  by  the  will 
to  exercise  their  judgment,  and  not  having  done 
so,  the  son  could  not  take  the  property.  In  this 
case  the  trustees  have  executed  their  power.  The 
consent  has  been  given,  the  parties  are  dead,  and 
it  can  never  now  be  revoked. 

The  Lord  Chancellor .—The  argument  as  to  con- 
sent must  rest  upon  the  evidence  in  the  cause. 
As  to  general  consent,  there  is  nothing  to  be 
observed ;  but  as  to  the  consent  of  the  trustee  to 

*  Not  reported.  See  11  Ves.479.  t  SMadd.  S96* 

%  See  the  Note  (B.)  at  the  end  of  the  case. 
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1830.  the  marriage  with  Mary  Anne  Madden,  he  agrees 
to  the  marriage  on  the  faith  of  the  statement  made 
to  him.  In  the  answer  they  say,  that  if  they  had 
known  that  Mary  Anne  Madden  was  Mary  Anne 
Robinson  they  would  not  have  given  the  consent. 
The  appellants  will  admit,  that  if  once  given  it 
could  not  be  revoked;  but  they  must  argue  that, 
in  substance,  it  was  never  given  at  all.  The  ques- 
tion is,  whether  it  was  in  fact  and  in  law  a  con- 
sent? The  trustees  consent  to  a  marriage  with 
A.,  and  the  party  is  married  to  B.  If  a  power  is 
given  to  consent  to  a  marriage  with  a  particular 
individual,  it  must  be  carried  into  effect  with  the 
knowledge  of  the  party  who  has  the  power.* 

For  the  Respondents. — I  have  submitted  a  pro- 
bable hypothesis  that  she  might  be  the  natural 
daughter  of  Madden. 

It  is  argued  that  general  words  cannot  control 
a  specific  intent,  which  may  be  admitted,  but  the 
trustees  are  to  be  judges  of  what  is  a  forfei- 
ture. 

Upon  the  words  of  the  will  it  is  argued: 
1.  That  there  is  a  gift  over  of  the  capital.  2. 
That  the  words  of  contingency,  "  unmarried  and 
without  issue,"  mean  "  unmarried  or  without 
issue."  It  is  further  argued,  that  the  share  of  James 
is  distinct.  A  moiety  of  the  interest  of  the  fund 
is  by  the  will  given  to  Thomas  St.  John  Dillon, 
so  long  as  he  adheres  to  the  engagement  men- 
tioned in  the  will.  The  limitation  over  is  on 
breach  of  the  engagement,  in  which  case  all 
benefit  which  it  was  intended  he  should  derive 
under  the  will  should  cease,  and  the  property  be- 

*  See  Clarke  v.  Parker,  19  Ves.  1. 
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queathed  to  him  should  go  as  therein-after  directed       1830. 
in  case  of  his  dying  unmarried  and  without  issue. 

But  if  Thomas  Saint  John  Dillon  should  marry 
with  the  consent  of  the  trustees,  half  the  capital 
of  the  fund  was  to  be  paid  to  him  upon  such  mar- 
riage ;  and  the  half  was  accordingly  paid  to  him 
upon  his  marriage.  If  either  of  the  sons  should 
marry  without  consent,  or  die  not  having  mar- 
ried with  consent,  then  the  interest  of  a  moiety 
was  to  go  to  the  other  or  surviving  brother  during 
his  life,  and  at  his  death  the  principal  to  go  to  his 
issue.  If  James  had  married  without  consent  his 
moiety  would  have  gone  to  Thomas. 

It  was  intended  by  the  testator  that  no  limita- 
tion over  should  take  effect  until  all  the  issue  of 
both  sons  were  extinct. 

But  upon  the  argument  now  urged  the  House 
is  desired  to  put  such  a  construction  upon  the  will 
as  might,  in  some  events,  cut  out  both  the  sons 
and  the  issue  of  both.  It  is  impossible  to  put  on 
the  clause  the  sense  which  is  contended  for.  The 
word  "  so"  is  immaterial,  and  probably  was  not 
contained  in  the  original  will.  The  question  is, 
whether,  in  the  passage  by  which  the  moiety  is 
limited  over  the  word,  "  and"  can  be  read  "  or," 
to  defeat  a  limitation.  Supposing  that  it  could  be 
so  read,  what  is  to  be  done  with  the  word  «  both," 
in  the  subsequent  passage  of  the  will,  by  which 
the  fund  is  limited  over  upon  the  contingency  if 
"  both  the  sons"  should  die  unmarried  "  and  with- 
out leaving  issue  ?  The  word  "and"  cannot  be 
read  w  or"  without  making  a  will  for  the  testator, 
and  destroying  his  own  will. 

The  cases  of  Maberley  v.  Strode,  and  Bell  v. 
Phyn>  are  not  applicable ;  and  if  so,  the  authority 


$50  CASES  IK  THE   HOUSE   OF   LORDS 

1830,  of  those  eases  is  questionable.  It  was  rejected  in 
Doe  v.  Rawdm.*  In  Doe  v.  Cooke  t,  where  there 
was  one  contingency,  with  several  branches,  viz., 
u  dying  an  infant,  unmarried,  and  without  issue," 
it  was  held  that  all  must  happen  to  vest  the  limita- 
tion over.  In  the  case  of  Doe  v.  Rmvdin  there 
vas,  first,  an  absolute  gift  to  M.  W.,  then  a  defea- 
sance upon  the  contingency  "  if  she  should  die 
unmarried  and  without  issue."  It  contended  in 
argument,  that  "  and"  must  be  read  "  or."  The 
Chief  Justice  was  much  struck  with  the  case  of 
Frandingham  v.  Brandy,  (which  is  not  noticed  in 
the  Report),  as  making  against  the  cases  decided 
by  the  Master  of  the  Rolls.  It  was  also  argued,  in 
Doe  v.  Rawdin,  that  if  u  andM  were  not  read  "  or* 
the  word  "  unmarried"  would  be  surplusage,  as 
he  could  not  have  lawful  issue  without  marriage. 

The  Lord  Chancellor.— \u  Fairfield  v.  Morgan\\ 
the  word  "  or"  was  read  u  and." 

For  the  Respondents*— There  are  fifty  cases 
in  which  it  has  been  so  held  to  prevent  the  pro* 
perty  going  over. 

If  the  word  "  or"  had  been  used  in  this  will,  it 
must  have  been  read  "  and,"  to  provide  for  issue. 
This  is  established  by  the  authority  of  Fairfield  v. 
Morgan. 

As  for  the  argument,  that  at  all  events  the  Ap- 
pellants are  entitled  to  take  the  share  of  James, 
they  must  shew  that  the  particular  event  has  hap- 
pened on  the  contingency  of  which  the  limitation 
over  to  them  depends,  otherwise  they  cannot 
take,  although  the  fund  is  not  given  to  any  body 


*  2  B.  &  A.  441.        f  7  East,  269.  t  Sir  E.  Sugden. 
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else.    If,  upon  the  events,  it  is  not  disposed  by  the       1880. 
will,  the  Respondent  would  take  as  next  of  kin. 

Mr.  Lynch. — The  event  on  which  the  gift  over      _  *. 
depends  has  not  happened.    One  term  of  the  pro- 
vision, the  being  "  unmarried/'  must  be  rejected 
to  vest  the  limitation. 

In  Doe  v.  Ramdin  Lord  Tenterden  said  "  no 
word  should  be  rejected  unless  it  was  repugnant. 

James  died  unmarried;  but  as  Thomas  was 
married,  and  the  moiety  of  James  was  not  devised 
over,  the  brother  being  dead,  unmarried,  and 
without  issue,  there  is  nothing  to  take  it  from 
Thomas  during  his  life. 

The  Lord  Chancellor.— -The  words  are,  *'  Then 
"  all  benefit  that  it  was  intended  he  should  derive 
"  under  this  will  shall  cease,  and  the  property 
"  so  bequeathed  to  him  shall  go  as  herein-after 
"  directed  as  in  case  of  his  dying  unmarried  and 
*  without  lawful  issue." 

Mr.  Lynch. — That  is  upon  the  question  of  for- 
feiture, to  which  I  will  advert  presently.  When' 
the  testator  contemplates  a  gift  over  to  strangers, 
he  alters  the  phrase.  In  Maberky  v.  Strode,  if  the 
case  is  not  overruled,  the  word  (t  and  *  was  con- 
strued "  or,"  to  carry  into  effect  the  general 
intent  of  the  testator.  In  this  case  the  intention 
cannot  be  effected  if  the  word  is  changed.  In 
Maberley  v.  Strode  the  testator  refers  to  issue, 
not  to  marriage.  He  also  gave  a  power  of  join- 
turing; upon  which  provision  the  judgment 
proceeded,  because  it  showed  an  intent  of  the 
testator  to  confine  the  estate  of  the  son  to  a  life 
estate. 

Bell  v.  Phyn  was  decided  on  the  authority  of 
Maberley  v.  Strode.    The  point  there  arose  inci- 
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1830.  dentally.  It  was  not  the  question  at  issue.  The 
Appellants  must  contend  for  the  construction,  that 
the  latter  words  mean  leaving  issue  living  at  the 
death,  which  is  contrary  to  the  decision  in  Bell  v. 
Pkyn. 

The  case  of  Doe  v.  Jessep*  is  more  adverse  to 
this  construction.  Lord  Ellenborough  in  that 
case  says,  the  construction  must  be  according  to 
the  common  sense,  unless  some  inconvenience 
would  ensue.  What  inconvenience  will  ensue  in 
this  case  if  the  word  "  and"  is  construed  accord- 
ing to  its  right  meaning?  If  the  testator  had 
intended  to  restrain  marriage  he  would  have  ex- 
pressed the  intention  in  his  will.  Restraint  of 
marriage  is  odious  in  law,  and  conditions  of  such 
a  nature  are  strictly  construed.  The  word  4C  so  " 
cannot  have  the  effect;  because,  from  the  con- 
nexion of  the  words  in  the  sentence,  it  would 
apply  to  the  issue  as  well  as  to  the  parents.  The 
testator  could  not  mean  to  cut  off  the  issue.  If  it 
could  be  implied  that  the  word  "  so  "  refers  to 
consent,  it  would  operate  as  a  condition  subse- 
quent, and  held  only  to  be  in  terrorem.  But  illicit 
intercourse,  and  not  marriage,  with  AnneRobinson, 
is  the  event  prohibited. 

The  declaration,  not  being  identified  as  the 
paper  mentioned  in  the  will,  is  not  admissible  in 
evidence. 

The  Lord  Chancellor. — There  is  evidence  that 
the  declaration  was  in  the  hand-writing  of  Thomas 
St  John  Dillon.  From  whose  custody  it  came 
there  is  no  proof,  which  is  a  defect  in  the  evi- 
dence ;  but  there  are  circumstances  proved  which 

*  12  East,  289. 
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might  contribute  to  removing  the  objection  to  the       1830.' 
admissibility  of  the  evidence. 

Francis  Hamilton,  a  witness,  says,  that   "  the  * 

declaration  was  written  upon  the  occasion  of 
James  Dillon's  settling  his  affairs  and  disposing  of 
his  property ;  that  the  causes,  &c.  were,  that  James 
Dillon  declared  his  intention  of  cutting  off  his  son 
altogether  if  he  did  not  give  up  the  connexion 
with  Anne  Robinson;  that  he  the  deponent 
attended  as  the  friend  of  James  Dillon,  to  see  the 
declaration  signed,  and  afterwards  handed  the 
paper  to  James  Dillon. 

This  traces  the  paper  to  the  hands  of  the  tes- 
tator, and  raises  a  fair  presumption  that  it  is  the 
paper  mentioned  in  the  will ;  since  it  is  in  proof 
that  it  was  once  in  his  custody.  Still  it  is  open  to 
observation,  that  the  party  might  have  written  or 
signed  two  declarations.  There  is  no  proof,  cer- 
tainly, from  what  possession  the  paper  comes. 

Mr.  Lynch.— The  deposition  of  Francis  Hamil- 
ton was  made  in  the  cause  of  Robinson  v.  Harris, 
and  cannot  be  read,  because  the  declarations  were 
not  put  in  issue  in  that  cause.  They  are  put  in 
issue  in  the  cause  of  Harris  v.  Robinson,  but  in 
that  cause  there  is  no  such  evidence. 

The  Lord  Chancellor.— The  result  of  the  ob- 
jection is,  that  the  paper  is  not  identified.  But  it 
is  argued  that,  as  against  parties  claiming  under 
the  will,  in  which  the  substance  of  the  declaration 
is  incorporated,  it  must  be  evidence. 

Mr.  Lynch. — That  is  another  view  of  the  ques- 
tion. But  we  contend  that  the  depositions  of  Ha- 
milton cannot  be  read,  because  they  are  not  put  in 
issue  in  the  cause  in  which  they  were  made.  The 
order,  directing  that  the  depositions  in  the  original 
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18S0.       should  be  read  in  the  cross  suit,  is  made  saving  all 
just  exceptions,  and  this  is  a  just  exception.   The* 
».  practice  on  this  point  is  settled,  Clark  v.  Turtvn.* 

But  supposing  the  evidence  of  Hamilton  to  be 
admissible,  the  trustees  in  their  answer  say,  they 
do  not  believe  that  the  instrument  is  in  the  hand- 
writing of  Thomas  St.  John  Dillon,  and  the  evi- 
dence was  not  brought  forward  in  the  lifetime  of 
Thomas  St.  John  Dillon,  although  he  had  filed  a 
bill  claiming  under  the  will.  There  is  no  evidence 
of  forfeiture  by  cohabitation. 

The  Lord  Chancellor.— Although  there  is  no 
evidence  from  what  custody  the  declarations  are 
produced,  there  is  evidence  that  they  were  once 
in  the  custody  of  the  testator.  It  is  argued  that 
marriage  is  not  prohibited,  much  less  that  a  for- 
feiture is  declared.  Can  you,  Sir  E.  Sugden> 
refer  to  any  case  where  the  words  in  any 
instrument  being  large  enough  to  comprehend 
and  prohibit  marriage,  as  the  word  "  association  " 
in  this  case,  it  has  been  held  that  it  would  not 
apply  to  marriage  ? 

Sir  JE.  Sugden. — There  is  no  case  directly  in 
point  But  the  prohibition  must,  on  principle,  and 
by  a  reasonable  construction,  be  applied  to  the  case 
apparently  in  the  contemplation  of  the  testator. 

Mr.  Knight  in  reply. — The  objection  to  the  ad- 
missibility of  the  evidence  is  untenable.  Where 
there  is  an  original  and  a  cross  cause,  it  is  to  save 
the  useless  repetition  of  the  evidence  that  the  order 
is  obtained  to  read  in  the  second  the  depositions 
in  the  first  cause,  and  it  is  of  necessity  admitted  in 
both  causes.    The  question  here  relates  to  a  fact 

♦11  Ves.  240. 


ON   APPEALS   AND    WRITS    OF  ERROR.  355 

referred  to  in  the  will.  The  answer  of  the  trus-  1830. 
tees  will  not  prove  or  disprove  the  fact,  unless  it  is 
read  by  the  plaintiff.  It  might  have  laid  a  ground 
for  inquiry ;  but  the  Court  below  has  decided  the 
case.  This  displaces  all  argument  upon  the  an- 
swer, as  matter  of  evidence,  except  the  part  which 
was  read,  wherein  the  trustees  say,  that  "  they 
would  not  have  consented  to  the  marriage  if  they 
had  known  the  fact  that  the  person  called  Mary 
Anne  Madden  was  Mary  Anne  Robinson." 

The  word  "  so"  refers  to  consent,  and  there- 
fore it  is  immaterial  to  consider  whether  "  and" 
means  u  or ;"  but  that  it  does  so  appears  by  the  case 
decided  by  Lord  Alvanley  and  Sir  William  Grant. 
The  infancy  of  the  devisee  makes  the  distinction. 

In  Doe  v.  Cooke  the  devisee  died  an  infant,  on 
which  the  case  was  decided,  Doe  v.  Cooke  con- 
firms the  cases  decided  by  Lord  Alvanley  and  Sir 
William  Grant.* 

In  Doe  V.  Rawdin  the  party  had  not  attained 
his  majority.  The  Judges  held,  that  although  a 
minor,  yet,  having  married,  the  event  had  not  hap- 
pened on  which  the  estate  was  devised  over.  The 
Judges  in  that  case  wished  to  avoid  inserting  a 
conjunctive  in  one  part  of  the  clause,  and  a  dis- 
junctive in  the  other.  They  do  not  profess  to 
overrule  the  cases  decided  by  Lord  Alvanley  and 
Sir  W.  Grant.  The  principle  of  the  rule  is  to 
prevent  the  issue  being  disinherited. 

The  Lord  Chancellor. — The  argument  does  not 
apply  to  the  case,  if  the  word  * i  so'  'refers  to  consen  t  to 
marriage  only,  and  does  not  control  both  alternatives. 
The  son  might  then  die,  having  married  without 
consent,  and  yet  leaving  issue.    In  that  case  I  feel 

*  Maberley  v.  Strode  and  Bell  v.  Phyn. 
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1830.  pressed  by  the  argument  for  the  Respondents, 
that  the  testator  might  well  intend  to  punish  the 
transgression  of  the  son,  and  yet  not  mean  to  cut 
off  the  grandchildren. 

Mr.  Knight. — I  have  argued  on  the  supposition 
that  the  word  "  so  "  has  not  the  effect  of  reference 
and  prohibition  ;  but  if  it  has  that  effect,  the  ante- 
cedent words  have  the  largest  application.  It  is 
a  singular  supposition  that  the  testator  should 
intend  to  prohibit  concubinage  with  a  certain  wo- 
man, but  not  marriage.  The  will  speaks  of  "  a 
solemn  engagement,  signed  by  the  son,  never  to 
associate  with  or  have  any  further  knowledge  of 
Anne  Robinson."  A  paper  is  produced  corre- 
sponding with  this  statement 

The  Lord  Chancellor. — There  being  no  account 
from  what  place  it  comes,  can  you  make  use 
of  it? 

Mr.  Knight. — That  may  be  the  rule  as  to  old 
documents ;  but  in  the  case  of  modern  instru- 
ments, and  in  this  case  especially,  the  handwriting 
being  proved,  it  is  not  necessary  to  show  from 
what  custody  the  document  is  produced. 

The  Lord  Chancellor. — It  is  a  question  of  identi- 
fication, and  you  do  nothing  unless  you  show  that 
it  is  the  document  to  which  reference  is  made  in 
the  will.  There  may  have  been  twenty  such 
papers.  The  only  evidence  is  the  production  of  a 
paper,  which  may  be  the  document.  The  trustees 
say  that  they  received  no  such  paper  from  the 
testator  as  he  asserts  in  the  will.  Does  it  answer 
that  part  of  the  description  in  the  will,  "An 
engagement  which  I  have  put  into  the  hands  of 
mv  trustees  ?"  Suppose  another  paper  produced, 
importing  that  the  son  acknowledged  his  error  in 
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cohabiting  with  Anne  Robinson,  and  promising  to       1330. 
make  reparation  by  marrying  her. 

Mr.  Knight. — At  all  events  there  would  be  a 
right  to  an  inquiry  what  the  paper  was.  Here  is 
a  paper  referred  to  in  a  will  by  two  descriptions. 
A  paper  is  produced  which  answers  one  of  the 
descriptions :  no  paper  is  produced  on  the  other 
side.  If  the  burden  is  thrown  on  the  Appellant  to 
show  that  there  is  no  other  paper,  he  must  prove 
a  negative. 

Independently  of  the  paper,  if  the  prohibition 
in  the  will  is  large  enough,  there  is  no  need  of  aid 
from  the  paper. 

If  marriage  without  consent  is  prohibited  by 
the  will,  the  question  is,  whether  he  has  married 
with  consent.  Now  the  consent  obtained  was  to 
marry  a  person  with  whom  he  did  not  marry. 

It  is  argued  that  the  evidence  to  show  that  there 
was  no  marriage  with  consent  is  not  admissible, 
because  the  matter  is  not  in  issue.  But  the  cross 
bill  is  filed  for  the  administration  of  the  trusts  of 
the  will.  It  is  sufficient  to  show  the  state  of  things 
existing  which  gave  the  title.  The  trustees  say 
there  was  no  consent ;  the  question  of  marriage 
is  therefore  in  issue. 

As  to  the  share  of  James,  whether  the  word 
"  so  "  refers  to  the  consent  or  to  the  events,  as 
he  died  unmarried  and  without  lawful  issue,  his 
share  remains  unaffected,  and  goes  over.  At  all 
events  the  case  ought  not  to  be  decided  without 
inquiry.  ■ 

At  the  conclusion  of  the  argument  the  following 
observations  were  made  by 

The  Lord  Chancellor. — This  is  a  case  of  diffi- 
culty in  many  respects,   both  as   it  regards  the 
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1830.  points  to  be  decided,  and  the  facts  and  evidence 
upon  which  the  decision  must  proceed.  In  such  a 
case  the  House  ought  not  to  hasten  to  a  judgment 
without  due  consideration.  But  on  some  of  the 
questions  raised  in  the  discussion  no  doubt  can  be 
entertained,  and  those  may  at  once  be  disposed  of. 
I  will  now  proceed  to  state  the  points  which  it 
is  for  the  House  to  decide. 

As  to  the  declaration  or  engagement  of  Thomas 
St  John  Dillon,  it  is  true  that  the  question  from 
what  custody  it  is  produced  does  not,  generally 
speaking,  apply  to  a  document  of  this  description, 
because  it  is  a  written  document  of  modern  date, 
attested  by  witnesses,  and  the  handwriting  proved ; 
but  in  the  observations  which  I  made  during  the 
argument  I  referred  to  the  question  of  identity* 
Unless  it  is  the  engagement  to  which  the  words  of 
the  will  refer, — to  which  the  testator  by  his  will 
refers,  importing  the  document  into  and  making  it 
parcel  of  his  will,  it  is  immaterial  whether  there 
is  an  attestation  to  it  or  not.  The  question 
of  custody  becomes  material  to  be  considered, 
because  the  testator,  having  alluded  to  the  con- 
tents of  the  declaration  or  engagement,  proceeds 
to  state  that  he  has  placed  it  in  the  hands  of  his 
trustees  and  executors,  with  the  specific  object 
that  it  might  be  forthcoming  when  necesssary,  and 
enable  the  trustees  to  judge  whether  or  not  his  son 
had  committed  a  breach  of  the  engagement.  The 
trustees  deny  that  the  paper,  or  any  such  document, 
was  placed  in  their  hands  by  the  testator ;  the  proof 
therefore  fails.  It  is  argued  that  the  document  is 
identified  by  the  signature  of  Thomas  St  John 
Dillon.  But  the  rule  of  evidence  on  this  subject 
is  clear.  If  there  is  in  a  will  a  latent  ambiguity,  it 
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it  may  be  explained  by  parole  evidence,  or  by 
extrinsic  documents.  When  it  is  unambiguous, 
although  reference  is  made  to  another  instrument, 
nothing  can  be  imported  by  way  of  reference  into 
the  will  from  that  or  any  other  extrinsic  document, 
unless  it  is  clear  and  indisputable  that  the  proposed 
document  in  all  respects  satisfies  the  description 
of  the  will,  and  that  it  can  be  none  other  than  the 
very  document  intended  by  the  testator. 

In  this  case  there  is  indeed  proof  that  the  paper, 
at  the  time  when  it  was  written  and  signed,  was 
in  the  possession  of  the  testator;  but  that  it 
was  in  his  possession  at  the  date  of  the  will  there 
is  no  proof:  the  statement  of  the  will  makes  it 
probable  that  it  was  not  so ;  but  having  no  better 
proof  than  that  by  possibility  it  might  be  the 
document  mentioned  in  the  will,  it  cannot  be 
received  in  evidence  as  part  of  the  will. 

Another  question  arises  upon  the  construction 
and  effect  of  that  very  material  clause  of  the  will 
by  which  the  fund  is  limited  over  "  in  case  both 
the  sons  of  the  testator  should  die  unmarried  and 
without  leaving  lawful  issue."  That  the  word 
"  and'*  may  in  certain  cases  be  construed  disjunc- 
tively cannot  be  questioned :  but  for  what  pur- 
pose ?  not  to  defeat  the  object  of  the  will  by  a 
forced  construction,  but  by  a  probable  construc- 
tion to  supply  a  defect,  and  support  the  apparent 
intent.  In  such  cases  "  and"  may  be  construed 
"  or,"  and  vice  versa. 

Much  stress  has  been  laid  upon  the  authorities 
of  Maberley  v.  Strode  and  Bell  v.  Phyn.  But  in 
Maberley  v.  Strode  there  was  a  third  clause  which 
almost  imposed  on  the  Court  a  necessity  of  chang- 
ing the  word  to  give  a  reasonable  construction* 
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1830.  The  limitation  over  was  in  case  the  son  of  the  tes- 
ter should  die  unmarried  and  without,  or,  having 
issue >  they  should  all  die  before  attaining  the  age  of 
twenty-one  years,  or  marriage.  It  was  to  accom- 
plish the  general  intent  of  the  testator,  which  was 
apparent  in  this  case  from  the  superadded  provi- 
sion of  the  will,  that  the  word  "  and"  was  con- 
strued disjunctively. 

As  to  Bell  v.  Phyn,  Sir  W.  Grant,  referring  to 
the  case  of  Maberley  v.  Strode,  does  not  take 
notice  of  the  circumstance  to  which  I  have  ad- 
verted, of  the  superadded  clause,  in  that  case; 
and  he  held  that  the  word  "  and"  must  be  con- 
strued "  or,"  probably  upon  the  ground  that  the 
case,  upon  the  general  intention  of  the  testator, 
to  be  collected  from  the  provisions  of  the  will, 
required  such  change  to  give  a  reasonable  con- 
struction. 

But  the  doctrine  is  not  to  be  applied  to  a  case 
where  the  intent  of  the  testator  would  be  frus- 
trated, not  advanced,  by  such  a  change. 

Long  since  the  decision  of  these  cases  others 
have  occurred,  as  Doe  v.  Cooke,  and  Doe  v.  Raw* 
din,  in  which  it  has  been  held  that  the  word 
"  and"  must  be  construed  according  to  its  usual 
import,  unless  some  general  intent,  appearing  by 
the  provisions  of  the  will,  requires  a  different  con- 
struction. 

There  is  also  the  cast  of  Fairfield  v.  Morgan,  in 
which  the  judges,  by  the  mouth  of  Sir  James 
Mansfield,  gave  an  unanimous  opinion,  that  to 
justify  the  change  of  the  conjunctive  particle  into 
the  disjunctive  the  intent  and  purpose  of  the  will 
must  be  considered. 

Upon  the  whole,  on  these  two  topics,  which 
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have  occupied  a  very  considerable  portion  of  the  1830. 
very  able  arguments,  I  entertain  so  little  doubt 
that  had  there  been  nothing  more  in  this  case  I 
should  not  have  troubled  your  Lordships  with  a 
suggestion  of  the  necessity  for  further  considera- 
tion. But  there  are  two  points,  on  which  enter* 
taining  some  doubt,  I  should  wish  to  have  an 
opportunity  of  a  little  further  examination.  I  am 
desirous,  on  one  point,  of  looking  a  little  further 
into  the  facts  of  this  case,  and  on  another,  of 
looking  a  little  further  into  the  authorities.  The 
first  is,  whether  or  not  what  was  done  really  may 
be  said  to  amount  to  the  consent  of  the  trustees. 
I  am  a  good  deal  impressed  by  the  circumstances 
under  which  that  consent  appears  to  have  been 
given,  and  I  wish  to  be  able  to  make  up  my 
mind  whether  a  consent  actually  was  given.  If 
it  was  once  given,  I  entirely  agree  that  it  was 
irrevocable,  and  that  no  statement  of  the  trustees 
excusing  themselves  afterwards  could  be  listened 
to ;  but  then  it  must  appear  that  they  gave  the 
consent,  if  consent  of  theirs  is  necessary,  other-* 
wise  a  marriage  under  that  sanction,  be  it  what 
it  may,  cannot  be  said  to  come  within  the  pro- 
vision. Upon  this  fact,  therefore,  I  should  wish 
for  an  opportunity  of  looking  further  into  the 
papers.  The  matter  of  law  on  which  I  shall  desire 
further  opportunity  of  looking  into  cases  is  that 
which  I  put  during  the  latter  part  of  the  argument 
to  the  very  learned  Counsel  who  conduct  the 
Respondent's  case.  The  words  are  here  very 
large :  *  they  regard  a  prohibition  of  all  knowledge 
of  or  association  with  a  certain  individual.  The 
question  then  is,  whether  a  marriage  with  that  in- 
dividual is  validly  prohibited  by  those  general 
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1830.  words.  That  such  prohibitions  are  to  be  taken 
strictly  I  agree ;  but  that  they  are  to  be  taken  so 
strictly  as  to  exclude  the  plainest  intendment 
which  common  sense  can  make  or  can  affix  to 
the  words  of  the  instrument  is  a  proposition  which 
undoubtedly  I  am  not  prepared  to  admit,  and 
which  I  do  not  understand  to  have  been  stated  at 
the  bar.  In  order  that  marriage  may  be  taken 
to  be  prohibited,  it  must  be  clear  that  the  testator 
intended  to  prohibit  marriage,  whether  he  used 
the  word  marriage  or  not  That  1  hold  to  be  clear. 
I  go  further,  and  say,  though  it  may  be  probable, 
that  had  his  attention  been  directed  specifically 
to  that  which  now  appears  to  be  an  omission,  he 
might  have  added  words  which  would  have  im- 
ported a  prohibition  of  marriage,  still,  if  he  has 
not  done  so,  your  Lordships  following  the  judg- 
ment of  the  Court  below  upon  this  point,  may 
take  it  as  though  the  marriage  with  Anne  Robinson 
was  not  prohibited.  What  therefore  I  wish  to  do 
is  simply  to  see  whether  or  not  I  can  find  authority, 
or  analogy  in  the  authorities,  for  holding  that  on 
such  words  as  we  have  here,  without  a  more 
express  prohibition,  enough  exists  to  effect  the 
apparent  intention  of  the  testator  to  forbid  the 
match.  For  the  purpose  of  looking  into  these  two 
matters,  my  humble  proposition  is,  with  your  Lord- 
ships leave,  that  the  further  consideration  of  this 
case  shall  be  adjourned  until  Saturday  next  I 
have  stated  my  opinion  at  a  greater  length  than 
I  should  otherwise  have  done,  following  the  rule  I 
laid  down  for  myself  when  proposing  to  move  the 
affirmance  of  a  judgment — not  to  give  reasons  at 
length.  I  have  gone  somewhat  into  the  case  upon 
this  occasion,  though  in  all  probability  that  will 
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be  the  course  I  shall  feel  it  right  to  pursue;  and  1830. 
if  on  further  consideration  I  should  feel  it  my 
duly  to  suggest  to  your  Lordships  the  propriety 
of  affirming  the  decision  in  the  Court  below,  I 
shall  most  probably  have  no  need  further  to 
trouble  your  Lordships :  what  I  have  said  now 
will  dispense  with  that  But  I  have  thought  it  fit 
to  throw  out  these  suggestions  while  the  learned 
Counsel  are  at  the  bar,  for  this  purpose,  that  the 
Court  naturally  wishes  to  haye  the  assistance  of 
those  ministers  of  justice  who  practise  before  it, 
by  obtaining  any  suggestion  from  them  between 
this  time  and  next  Saturday,  if  the  points  I  have 
thrown  out  for  their  consideration  should  ren- 
der it  in  their  judgment  expedient  to  add  any 
thing  more. 

The  Lord  Chancellor*— This  is  the  case  of  an 
appeal  brought  from  the  Court  of  Exchequer  in 
Ireland  from  a  decree  pronounced  by  that  Court 
upon  a  case  of  great  importance.  It  is  one 
upon  which  at  a  former  time  I  entertained  con- 
siderable doubt.  In  the  course  of  the  hearing 
I  addressed  your  Lordships  at  some  length  upon 
a  point  upon  which  I  entertained  no  doubt,  in 
which  it  appeared  to  me  that  an  erroneous  view  had 
been  taken  of  the  law  by  the  learned  Judges  from 
whose  decision  this  appeal  was  brought  A'  decla- 
ration had  been  admitted  of  a  person,  a  stranger 
as  it  were  to  the  will,  except  that  he  was  the 
object  of  the  testator's  bounty,  but  who  was  no 
party  to  the  making  of  the  will ;  and  this  decla- 
ration in  writing,  and  the  declaration  of  another 
person,  of  the  name  of  Mary  Anne  Robinson, 
had  been  imported  into  the  cause,   and  taken 
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1880.  into  consideration  by  the  Court  in  construing  the 
will  in  question.  The  ground  upon  which  that 
importation  was  made  appears  to  have  been,  that 

4th  Dec.     ^e  *e9tator  says  *n  t^e  wiU>  "  If  my  son  Thomas 
1830.,      "  Saint  John  Dillon  shall  break  the  solemn  engage- 

"  ment  in  writing  which  he  entered  into,  and  which 
"  I  have  given  over  to  the  possession  and  custody 
"  of  the  trustees,  to  be  forthcoming  when  required, 
"  then  he  shall  be  disinherited,  that  is  to  say,  he 
"  shall  be  prevented  taking  any  benefit  under  my 
"  will."  Those  who  argued  for  the  admission  of  the 
declaration  considered  it  as  if  it  were  to  be  taken 
to  be  a  portion  of  the  will.  I  stated  the  grounds 
on  which  I  clearly  held  it  could  not  be  taken  as  a 
portion  of  the  will.  They  were  shortly  these — 
that  there  was  a  want  of  identification ;  that  there 
was  no  evidence  whatever  to  show  that  the  engage- 
ment actually  produced,  written  and  signed  by  the 
parties  stated,  was  the  engagement  to  which  the 
testator  referred  in  his  will,  and  rather,  that  there 
was  evidence  the  other  way,  because  the  executors 
and  trustees,  to  whom  he  said  he  had  given  that 
engagement  to  be  kept  by  them  denied,  in  their 
answer  upon  their  oaths,  that  they  ever  bad  re- 
ceived it,  or  had  ever  received  any  paper  whatever. 
Though  I  entertained  upon  this  subject  no  manner 
of  doubt,  I  ought  to  state,  in  deference  to  the 
opinion  of  the  learned  Judges  who  appear  to  have 
considered  this  as  evidence,  that  I  have  consulted 
a  learned  person,  the  Chief  Justice  of  one  of  the 
Courts  of  Westminster  Hall,  who,  without  know- 
ing my  opinion,  gave  a  very  clear  and  decided 
opinion,  that,  under  the  circumstances,  it  was  not 
evidence. 
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I  also  throw  out  of  view  entirely  another  point       1830. 
which  was  argued  at  great  length  on  both  sides  at 
the  bar,  upon  the  material   devise  in  question : 
"  And  in  case  both  my  said  sons  should  so  die 
"  unmarried  and  without  having  lawful    issue, 
u  then  my  trustees  herein-before  mentioned,  or 
"  the  survivor   of  them,   or  the  executors,   ad- 
"  ministrators,  or  assigns  of  such  survivor,  to  per- 
"  mit  and  suffer  my  friend  and  relation,  Francis 
"  Dillon  of  the  County  of  Carlow,  Esquire,  to 
"  receive  and  take  the  interest  on  the  properties 
"  hereby  bequeathed  to  my  said  sons."    It  is  said 
that  in  this  case  the  word  "  and  "  should  be  read 
"  or  j"  and  that  is  contended  on  the  authority  of 
two  cases,  Maberly  v.  Strode  and  Bell  v.  Phyn, 
the  one  determined  by  Lord  Alvanley  and  the  other 
by  Sir  William  Grant,  and  which  are  connected 
together,  inasmuch  as  in  Bell  v.  Phyn  a  reference 
was  made  to  Maberly  v.  Strode.    Reliance  being 
placed  upon  those  two  cases,  when  you  come  to 
look  into  them  they  do  not  bear  out  the  proposition 
of  reading  "and*  in  the  disjunctive  as  "or," 
where  it  will  tend  to  frustrate  and  not  to  further 
the  general  intent,  which  would  be  the  effect  here* 
In  that  case  there  was  a  third  clause  in  the  devise 
which  showed  that  the  testator  contemplated  the 
having  issue,  and  the  decease  of  that  issue  under 
age ;  it  is  manifest,  also,  that  Bell  v.  Phyn  rested 
upon  that  case.  Then  the  third  case,  of  Fairfield  v. 
Morgans  a  case  at  common  law,  had  been  deter- 
mined by  the  opinion  of  all  the  Judges  in  Ireland ; 
for  there  was  a  writ  of  error  from  the  Court  of 
Common  Pleas  to  the  Court  of  King's  Bench  in 
Ireland,  and  then  an  appeal  to  this  house.     In 
that  case  you  have  the  opinion  of  all  the  Judges 
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18S0.  in  Westminster  Hall,  that  instead  of  <c  and  "  being 
read  "or,"  "or"  may  be  read  "and,"  for  the 
purpose  of  coupling  the  two  conditions  together, 
joining  them  and  taking  them  as  one,  for  the  pur- 
pose of  carrying  into  effect  the  clear  intention  of 
the  testator.  On  the  ground  I  have  stated,  and 
on  other  grounds,  I  am  clearly  of  opinion  that  in 
this  case  your  Lordships  must  read  '*  and  "  con- 
junctively,  so  that  both  these  events  must  occur 
in  order  to  let  in  the  remainder  over. 

Then  there  remains  a  third  question,  which  I 
shall  shortly  dispose  of,  before  I  come  to  that 
which  is  the  real  ground  of  the  judgment  which 
I  recommend  to  your  Lordships  upon  this  appeal. 
There  is  a  solemn  injunction  in  the  will,  that  the 
son  shall  not  associate  with  or  have  any  know- 
ledge of  Anne  Robinson  ;  and  he  is  to  forfeit  all 
benefit  under  the  will  if  he  shall  have  any  know- 
ledge of  or  shall  associate  with  Anne  Robinson,  a 
person  who  is  admitted  to  have  been  his  kept  mis- 
tress, though  it  is  denied,  and  justly  denied,  that 
there  is  a  tittle  of  evidence  in  the  cause  to  show 
that  she  was  a  common  prostitute.  Then  say  the 
Respondents,  though  there  is  a  forfeiture  condi- 
tioned on  his  continuing  to  associate  with  or  have 
knowledge  of  Anne  Robinson,  non  constat  that 
the  testator  meant  to  prohibit  him  from  marrying 
her ;  that  he  might  have  conscientious  scruples ; 
and  to  that  argument  I  pay  a  good  deal  of  respect, 
for  it  is  in  consistency  with  the  doctrine  as  to  a 
condition  or  devise  over  in  restraint  of  marriage. 
It  is  very  possible  that  the  testator  may  have 
meant  to  say,  "  My  scruples  are  conscientious ; 
u  you  ought  not  to  live  in  concubinage  either  with 
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"  Anne  Robinson  or  anybody  else,  but  I  do  not  1880* 
• c  debar  you  from  marrying  Anne  Robinson."  If 
that  is  not  within  the  condition,  there  is  an  end 
to  the  question.  It  is  contended,  on  the  side  of 
the  Respondents,  that  he  married  Anne  Robinson; 
and  that  the  forfeiture  is  only  in  case  of  his  asso- 
ciating with  Anne  Robinson.  That,  however,  is 
not  the  ground  on  which  I  intend  to  proceed  in 
advising  your  Lordships. 

I  now  come  to  the  material  words:  "  And  in 
"  case  both  of  my  said  sons  should  so  die  unmar- 
"  ried  and  without  leaving  lawful  issue,"  then  over 
to  the  present  Appellants  and  the  Commissioners 
for  Charitable  Uses,  a  person  of  the  name  of  Francis 
Dillon,  and  Matthew  Dillon  Thomas.  Holding 
that  both  events  must  occur,  let  us  see  what  the 
conditions  are  upon  which  that  forfeiture  or  limi- 
tation in  remainder  over  is  effected  by  these  sin- 
gular clauses.  What  must  happen  in  order  to 
let  in  the  remainder  over  ?  I  agree  explicitly  in 
the  argument  used  at  the  bar,  that  being  here 
upon  the  claim  of  the  remainder-man,  the  proof 
is  upon  those  claiming  under  that  remainder 
over;  that  the  burden  is  upon  them  to  prove 
the  forfeiture ;  that  it  is  not  a  fit  or  at  all  an 
accurate  view  of  the  case  to  call  upon  the  devisee, 
Thomas  St  John  Dillon,  either  in  his  capacity  of 
original  devisee,  or  as  succeeding  on  the  default, 
by  the  predecease  of  all  issue  of  his  brother 
James  Dillon ;  or,  if  both  are  to  be  put  in  the 
same  capacity,  that  it  is  not  for  the  next  of  kin  to 
come  in  and  to  prove  the  marriage  to  have  been 
with  the  consent  of  the  trustees  and  executors,  so 
as  to  escape  the  forfeiture  in  the  first  part  of  the 
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18S0.  wiH.  j  am  0f  opinion  that  that  is  not  to  be 
required,  but  that  the  remainder  man  must  show 
that  he  is  entitled  to  have  his  remainder  let  in 
under  the  last  part  of  the  will.  In  default  of  this 
proof,  it  is  quite  clear  that  the  decree  must  stand. 
The  only  question,  therefore,  is,  whether,  taking 
the  material  part  of  this  will,  sifted  of  the  husk,  and 
throwing  that  aside,  you  are  of  opinion  that  that  has 
happened  upon  which  the  remainder  is  let  in.  The 
words  are  these  :  "  And  in  case  both  of  my  said 
"  sons  should  so  die  unmarried  and  without  leaving 
u  lawful  issue."  Then  follow  words  covering  the 
whole  of  the  clause  immediately  preceding,  as 
well  as  the  first  part  of  the  will,  operating  upon 
the  whole,  and  taken  as  a  test  by  which  the  latter 
part  as  well  as  the  first  was  to  be  judged ;  and  in 
a  will,  according  to  established  rules,  the  whole 
is  to  be  construed  together.  The  words  are :  "I 
"  hereby  appoint  my  said  trustees  and  executors 
*  to  be  the  sole  judges  of  the  future  conduct  of 
"  my  said  sons ;  and  they  my  said  trustees  and 
"  executors,  and  they  only,  are  to  decide  on  what 
"  may  amount  to  a  forfeiture  of  the  benefits  to  be 
1  c  derived  under  this  my  will."  Now  your  Lord- 
ships will  perceive,  as  connected  with  this  passage, 
"  and  in  case  both  my  said  sons  should  so  die  un- 
"  married  and  without  leaving  lawful  issue,"  this 
very  material  provision,  "  such  marriage  to  be  with 
'<  the  consent  of  my  said  trustees  and  of  my 
"  executors  or  the  majority  of  them  ;  and  in  case 
"  either  of  them  marry  without  such  consent,  or 
«  should  die  without  having  married  with  such 
"  consent,  then  the  interest  of  the  moiety  to  which 
"  the  person  so  marrying  or  dying  was  entitled 
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€€  under  this  my  will  to  go  to  the  other  or  surviv-  1880. 
"  ing  brother  during  his  life,  and  after  his  death 
"  the  principal  sum  to  go  to  his  lawful  issue,  if  any, 
"  in  such  manner,  proportion,  and  under  such 
4 '  restriction,  and  at  such  periods,  as  he  by  will  or 
"  deed  may  direct  or  appoint ;  and  in  case  both 
"  my  said  sons  should  so  die  unmarried  and  with- 
"  out  leaving  lawful  issue,"  &c.  This  is  a  mate- 
rial part  of  the  case.  I  called  the  attention  of  the 
learned  counsel,  in  the  course  of  their  argument, 
to  the  word  so,  which  is  in  my  mind  a  most 
material  word.  The  pressure  of  it  was  felt  by 
the  counsel  against  whose  clients  it  operated j  and 
they  have  urged  no  ground,  in  my  judgment,  upon 
which  I  can  advise  your  Lordships  to  reject  that 
word  so  as  immaterial,  because  it  clearly  connects 
that  part  of  the  devise  with  the  previous  part, 
"  marrying  with  the  consent  of  the  trustees  or 
"  executors,  or  the  majority  of  them."  It  makes 
no  sense  without  that  clause.  A  man  cannot  die 
in  more  ways  than  one.  "  In  case  he  die  without 
leaving  lawful  issue  "  I  should  have  been  inclined 
to  construe,  "  in  case  he  shall  marry  and  die  with- 
out leaving  lawful  issue,  or  in  case  he  shall  die 
unmarried  and  leaving  no  lawful  issue/9  If  the 
word  so  was  not  there,  I  should  still  have  said,  that 
in  soundness  of  construction,  taking  this  in  connec- 
tion with  that  which  precedes  it,  and  coupling 
it  with  what  follows,  as  to  the  discretion  of  the 
trustees  and  executors,  it  must  mean  married  in 
that  way  alone  in  which  the  whole  instrument 
contemplates  the  possibility  of  their  marrying,  at 
least  to  the  extent  of  taking  any  benefit  by  the 
will ;  but  taking  the  words  in  connection  with  the 
word  so,  it  must  be  marriage  with  the  consent  pre- 
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1830*  may,  unknown  to  his  legitimate  children,  be  hi* 
daughter ;  but  it  is  unlikely  that  he  should  give 
to  two  daughters  the  same  name.  He,  most 
probably,  if  the  illegitimate  child  was  born  first, 
would  not  have  called  his  legitimate  child  by 
the  same  name  by  which  he  had  called  his  illegi- 
timate child ;  but  if  she  was  born  in  adultery,  after 
his  marriage,  and  after  the  birth  of  his  legitimate 
daughter,  he  never  would  have  given  her  the  name 
of  Mary  Anne  ;  he  would  have  given  her  his  sir- 
name,  perhaps,  but  not  have  given  her  the  same 
Christian  name.  I  therefore  get  over  many  diffi- 
culties when  I  suppose  that  she  was  the  daughter  or 
indeed  any  connexion  of  Andrew  Madden ;  but  at  all 
events  she  is  not  the  only  surviving  daughter;  and 
it  is  as  the  only  surviving  daughter  that  Mr.  James 
Montgomery  gives  his  consent,  and  he  did  not 
know  what  he  consented  to  if  he  consented  to  his 
marrying  a  person  of  another  name.  Now  I  will 
put  the  supposition,  that  these  men  meant  to  give, 
the  one  a  general,  and  the  other  a  particular 
consent  only,  mistaking  the  description  of  her. 
It  is  said,  it  signifies  not,  he  gave  his  consent.  But 
this  is  not  sufficient ;  we  must  have  a  majority  of 
four,  or  the  whole  falls  to  the  ground ;  and  this 
letter  from  Mr.  Arthur  Wise  is  put  in :  "  Dear 
Sir — I  am  happy  to  have  it  in  my  power  to  give 
you  my  sanction  to  your  marriage  with  Miss 
"  Mary  Anne  Madden,  daughter  of  Mr.  Andrew 
« Madden  of  Dunleary,  County  of  Dublin." 
Another,  Thomas  Harris,  says,  "  Dear  Sir — I  also 
"  agree  to  your  marriage,  as  stated  above."  There 
is  evidence  given  in  the  cause,  by  two  different 
persons,  that  Thomas  Harris  knew  Anne  Robinson; 
then  if  he  did  he  could  not  have  known  that  she 
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was  Mary  Anne  Madden,  because  he  afterwards  1830. 
distinctly  swears,  and  so  do  both  of  them  in  their 
answer  distinctly  swear,  that  a  gross  fraud  and 
imposition  was  practised  upon  them  both,  and  that 
had  they  known  that  Mary  Anne  Madden  was 
Anne  Robinson  they  never  would  have  given  their 
consent. 

Can  I  in  this  place  take  upon  me  to  advise  your 
Lordships  to  say,  that  it  can  be  pretended  for  an 
instant  that  this  is  a  consent  to  the  marriage  ?   It 
is  a  consent  to  his  marrying  —  a  consent  to  his 
marrying  somebody;  a  consent  to  his  marrying 
Mary  Anne  Madden,  daughter  of  Andrew  Madden. 
They  state  that  they  had  no  more  idea  that  she 
was  Anne  Robinson  than  that  she  was  a  person 
that  they  never  heard  the  name  of;   they  never 
dreamt  or  suspected  that  she  was  Anne  Robinson, 
or  the  giving  their  consent  was  the  last  thing  they 
would  have  done;  that  on  looking  to  this  will 
they  see  such    an    indisposition    towards  Anne 
Robinson,  that,  though  they  had  been  advised  by 
Counsel  that  under  their  very  general  discretionary 
power  they  might  have  consented  to  his  marrying 
Anne  Robinson,  yet  they  never  should  have  con- 
sented if  they  had  known  she  was  Anne  Robinson. 
Here  therefore  was  a  gross   fraud   committed. 
Here  was  no  consent  obtained,  for  that  which 
was  obtained  by  fraud  was  not  obtained  at  alL 
I   am  clearly  of  opinion,    then,    that  it  would 
be  an  insult  upon  justice  and  common  sense  to 
hold  this  a  marriage  with  the  consent  of  those 
trustees. 

Such  being  the  view  which  I  take  of  the  case, 
I  beg  to  guard  myself  by  one  word  against  mis- 
construction.    I   do  not  say  that  if  the  trustees 
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1830.  had  given  a  consent  to  this  marriage  with  Anne 
Robinson,  any  thing  they  did  afterwards,  either 
by  inference  or  by  express  words,  could  have 
revoked  that  consent.  They  weiejuncti  officio. 
The  marriage  was  effected,  and  issue  might  have 
been  procreated ;  a  revocation,  therefore,  was  out 
of  the  question.  But  this  was  a  fallacy  in  the 
argument  of  the  learned  Counsel,  who  pressed  us 
with  that  view  of  the  subject  I  say  it  is  not 
proved  that  the  trustees  ever  gave  their  consent, 
and  afterwards  withdrew  it.  The  fact  is,  that  they 
never  gave  a  consent  at  all j  a  fraud  was  practised 
upon  them ;  they  did  not  know  with  whom  they 
were  consenting  to  his  intermarrying,  and  there- 
fore the  question  of  consent  given  and  withdrawn 
does  not  arise.  Do  not  let  it  be  supposed  that 
I  consider  that  the  trustees  or  executors,  not 
knowing  the  situation  in  which  those  persons  were 
placing  themselves  till  afterwards,  could  have  said, 
"  if  we  had  known  such  and  such  things  we  should 
"  not  have  given  our  consent,  because  such  and 
"  such  reasons  have  occurred  to  us  since ;  as,  for 
"  instance,  hearing  that  the  testator  did  not  like 
"  this  young  woman."  But  what  they  say  as  to 
what  they  would  or  would  not  have  done  is  a  proof 
that  they  were  deceived ;  and  I  use  it  only  in  this 
way,  as  shewing  an  opinion  in  which  they  both 
concur,  that  they  would  not  have  consented  if  the 
facts  had  been  truly  represented  to  them.  All 
arises  upon  the  face  of  the  will  itself ;  the  facts  are 
not  such  as  afterwards  came  to  their  knowledge ; 
they  saw  upon  the  face  of  the  will  the  desire  of  the 
testator,  and  his  plan,  and  were  bound  as  far  as  they 
could  to  execute  the  will  fairly,  and  in  execution 
of  that  trust,  they  state  that  it  never  was  their  inten- 
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tion  to  act  otherwise.     For  these  reasons  I  propose       1 830. 
that  the  decree  appealed  from  be  reversed,  and  - 

rr  *  DILLON 

that  the  case  should  be  remitted  to  the  Court  «. 

below,  finding  that  the  limitations  over  to  Dillon 
and  Thomas,  and  the  ulterior  bequests  to  charita- 
ble uses,  have  taken  effect ;  and  that  Thomas  Saint 
John  Dillon  did  not  become  entitled  to  the  personal 
fortune;  and  that  John  Robinson,  one  of  the 
Respondents,  was  not  entitled  thereto,  by  virtue 
of  the  wills  of  Thomas  and  John  Dillon  and 
Anne  Dillon.  By  the  decree,  "  it  was  referred 
u  to  the  Chief  Remembrancer  of  the  Court,  or 
"  his  deputy,  to  take  an  account  of  the  personal 
"  estate ;"  and  certainly  the  account  must  be 
taken  in  the  Master's  Office  exactly  in  the  man- 
ner pointed  out  by  the  latter  part  of  the  decree. 
The  reversal  of  the  decree,  therefore,  ought  not  to 
extend  to  the  account ;  for  whichever  way  your 
Lordships  decide,  the  account  must  be  taken,  and 
the  payment  of  debts  and  legacies  provided  for. 

I  am  reminded  that  I  have  omitted  one 
question  in  my  statement,  and  it  is  a  material 
consideration  undoubtedly.  The  testator  ap- 
points his  trustees  and  executors  to  be  the 
sole  judges  of  the  future  conduct  of  his  sons, 
and  the  trustees  and  executors,  and  they  only, 
are  to  decide  on  what  may  amount  to  a  for- 
feiture of  the  benefits  to  be  derived  under  the 
will.  Now  it  is  suggested,  is  not  the  discretion 
what  shall  amount  to  a  forfeiture  given  to  the 
trustees  ?  I  think  they  had  a  very  large  discretion 
vested  in  them ;  but  then  the  question  is,  have 
they  sanctioned  that  which  was  done,  so  as  to 
relieve  from  the  forfeiture?  They  consented, 
acting  under  the  fraud  which  was  practised  upon 
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1830.  them,  and  not  knowing  that  the  son  was  about  to 
marry  Anne  Robinson.  If  they  had  known  the 
fact,  I  think  they  might  have  sanctioned  the 
marriage  j  but  they  did  not  allow  him  to  many 
Anne  Robinson.  It  was  the  opinion  of  the 
lawyers,  that  notwithstanding  the  generality  of 
the  first  part  of  the  will,  they  might  have  permitted 
a  marriage  with  this  individual ;  though  I  ought 
to  say,  upon  the  very  high  judicial  authority  of  the 
noble  and  learned  Lord  with  whom  I  have  con- 
ferred, that  he  doubts  whether  the  marriage  is 
not  struck  at  absolutely  by  the  words  which  pro- 
hibit associating  with  Anne  Robinson.  But  sup- 
posing that  the  Irish  lawyers  well  advised  these 
parties  that  they  had  the  power,  they  did  not 
exercise  it ;  they  did  not  allow  the  son  to  many 
Anne  Robinson ;  and  I  do  not  think  they  have 
any  right  to  give  condonation  after  the  marriage. 
They  have  not  given  him  the  property.  If  that 
had  been  the  case  it  would  have  raised  a  more 
difficult  question.  If,  with  their  eyes  open,  they 
had  decided  to  consent,  knowing  the  sort  of  mar- 
riage he  was  contracting,  I  should  have  been  of 
opinion  that  the  consent  was  sufficient.  But 
they  have  not  done  so ;  they  are  the  mere  victims 
of  misrepresentation j  and  there  are  circumstances 
which  raise  in  this  case  a  doubt  in  my  mind 
whether  there  is  not  a  more  serious  offence  com- 
mitted by  the  falsification  of  the  register.  For 
the  reasons  I  have  given,  I  shall  now  move  your 
Lordships  that  this  judgment  be  reversed  to  the 
extent  which  I  have  stated. 


Judgment  reversed. 


(A.)  It  may  be  doubted  whether  Bell  v.  Phyn  ought  to  be 
considered  as  a  case  in  which  "  and  "  is  construed  "  or."  The 
testator  in  that  case,  after  having  given  to  his  children  an 
absolute  estate  in  the  residue  of  his  personalty,  provides,  that 
"  in  case  of  the  death  of  any  of  his  children  without  being 
married  and  having  children,  the  share  of  such  child  so  dying 
shall  survive  to  the  others."  According  to  the  structure  of  this 
conditional  limitation,  both  events  must  concur  to  defeat  the 
preceding  estate  and  vest  the  limitation  over. 

If  a  child  should  die  without  having  been  married,  and  with- 
out having  had  children,  the  estate  of  that  child  would  be 
divested.  If  the  child  either  married  or  had  children  the  con- 
tingency becomes  absolute. 

The  marginal  note  in  B.  v.  P.  says  "  and "  is  construed 
"  or ;"  and  what  is  said  by  Grant,  M.  R.,  may  seem  at  first 
sight  to  warrant  that  abstract. 

But  what  that  learned  Judge  says  is,  that  "  dying  unmarried 
and  without  children*'  is  in  effect  only  one  contingency,  un- 
less "  and''  is  read  "  or."  The  substance  of  the  decision  in 
B.  v.  P.  turns  upon  the  construction  of  the  word  unmarried, 
upon  which  the  authority  of  Maberley  v.  Strode  is  followed, 
that  it  means  never  having  been  married.  The  other  point 
was  upon  the  construction  of  the  words  "  dying  without  hav- 
ing children,"  which  in  that  case  was  held  to  mean  without 
having  had  children,  and  that  the  estate  vested  upon  the  birth 
of  a  child. 
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Ordered  and  adjudged,  that  the  decree  complained  of  in        1830. 
appeal  be,  and  same  is  hereby  reversed ;  and  it  is  declared, 
that  the  ulterior  limitations  to  the  charitable  uses  in  the  decree 
mentioned  had  taken  effect ;  and  that  Thomas  St.  John  Dillon 
deceased  did  not  become  absolutely  entitled  to  the  said  per- 
sonal fortune  ;  and  that  the  Respondent  John  Robinson  is  not 
entitled  thereto  by  virtue  of  the  wills  of  Thomas  St.  John 
Dillon  and  Anne  Dillon  otherwise  Robinson.    And  it  is  fur- 
ther ordered,  that  the  cause  be  remitted  back  to  the  Court  of 
Exchequer,  to  do  therein  as  shall  be  just,  and  consistent  with 
this  judgment,  without  prejudice  to  such  claim  as  the  exe- 
cutors may  be  advised  to  make  to  an  allowance  in  their 
accounts  of  any  monies  paid  over  by  them  to  Thomas  St.  John 
Dillon  in  respect  of  the  said  property. 
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1830.  In  effect  the  case  of  Sell  v.  Phyn  did  not  call  for  the  ex- 

pression of  any  opinion  upon  the  question,  whether  a  and" 
should  be  construed  disjunctively  ?  The  facts  excluded  the 
question ;  for  the  party  to  whom  die  first  estate  was  given 
was  married  and  had  children ;  both  contingencies  had  hap- 
pened. The  observation  of  the  Judge,  that  the  contingency 
of  issue  comprehended  the  contingency  of  marriage,  and 
therefore,  to  give  a  meaning  to  the  contingency  of  marriage 
distinct  from  having  children,  it  was  necessary  to  construe 
"  and"  disjunctively,  was  an  extrajudicial  observation. 

The  reference  made  by  him  to  Maberky  v.  Strode  was  upon 
the  construction  of  the  words  "  dying  unmarried/0  in  the 
same  manner  as  he  referred  to  Pinbury  v.  Elkm*  1  P.  W. 
563,  for  the  construction  of  the  words  "  dying  without  having 
children;"  and  these  were  the  only  two  points  decided  by  the 
judgment. 


(B.)  Read  v.  Wedderburn  and  others.  This  case  arose  upon  a 
suit  in  Chancery,  commenced  in  the  year  1809,  and  the  question 
turned  upon  the  will  of  Colonel  Alexander  Read,  (who  had 
no  legitimate  issue,)  by  which  he  made  a  certain  provision 
for  the  education  and  outfit  of  his  son  (a  natural  child)  as  a 
merchant.  The  will  then  contained  the  following  declaration 
and  bequest : — "  His  education  as  a  merchant,  and  stipulated 
"  time  of  servitude,  being  completed,  I  shall  consider  him  as 
"  sufficiently  qualified  then  to  make  his  own  way  through  the 
*'  world  without  any  patrimony  or  pecuniary  aid :  that  shall 
"  nevertheless  be  held  out  to  him,  under  the  circumstances 
"  which  I  shall  here  mention.  Having  hitherto  acted  in  such 
"  a  manner  as  to  leave  doubts  with  me  regarding  his  future 
"  conduct  in  life,  I  have  resolved  that  his  receiving  any  further 
"  assistance  from  me  shall  depend  upon  the  character  he 
"  may  acquire  after  he  becomes  independent ;  and  pursuant  to 
"  this  determination,  I  request,  that  if  he  reside  in  England 
"  his  guardians  there  will  endeavour  to  procure  every  possible 
"  information  respecting  it  during  the  first  seven  years  of  his 
independence,  at  the  end  of  which  he  will  be  twenty-six 
years  of  age;  and  that  should  it  be  such  as  they  shall 
M  think  would  merit  my  entire  approbation,  they  will  award 
"  him  the  sum  of  10,000/.  sterling,  to  be  paid  him  upon  his 
"  setting  up  in  business,  or  entering  into  partnership  with 
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"  any  established  house,  provided  that  his  plan  be  approved  1830. 
"  of  by  them.  In  case  he  should  settle  in  India,  his  guardians 
".there  will  in  like  manner  inform  themselves  particularly  as  to 
"  his  character,  and  transmit  their  information  to  those  in 
"  England,  who  will  decide  accordingly  upon  the  point  in 
"  question  as  already  directed." 

In  a  suit  instituted  by  the  son,  claiming  this  sum,  and  a 
supplemental  suit  by  his  assignees,  upon  his  insolvency,  against 
the  executors  of  the  will  and  the  Crown,  an  inquiry  was  di- 
rected as  to  what  the  executors  had  done  or  were  desirous  of 
doing  in  exercise  of  the  discretion  reposed  in  them  by  the 
testator  in  respect  to  the  10,000/.  Upon  this  matter  of  inquiry 
the  Master  reported 

"  That  Sir  D.  Wedderburn,  the  surviving  executor,  declined 
"  saying  that  he  thought  the  conduct  of  the  plaintiff  William 
4(  A.  Read  was,  up  to  the  period  of  his  attaining  twenty-six 
"  years  of  age,  such  as  would  have  merited  the  entire  appro- 
44  bation  of  the  testator,  and  that  Sir  D.  Wedderburn,  by  his 
"  state  of  facts,  submitted  that  the  executors  of  the  testator 
"  had  not  exercised  any  discretion  respecting  the  legacy  of 
"  10,000& ;  but  he  stated,  that  if  the  power  was  still  with 
*'  him  as  executor,  he  was  willing  that  the  plaintiff  W.  A.  Read 
*'  should  have  the  benefit  of  the  legacy  or  sum  of  10,000&, 
"  provided  the  Court  was  of  opinion  that  he  could  consent 
"  thereto  with  safety,  regard  being  had  to  the  terms  of  the 
"  will." 

In  another  branch  of  the  cause  it  was  reported  that  the 
testator  was  illegitimate. 

Upon  these  reports  the  Vice-Chancellor  (Sir  J.  Leach)  held 
that  the  10,000/.  passed  to  the  Crown  as  part  of  the  residuary 
personal  estate. 
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.  (court  of  chancery.) 
Robert  Haig  Esq.        -  Appellant. 

Sir  William  Jackson  HoMANBart.,1 
Henry  Arabin,  Maria  Faviere  j 
Widow,  Louisa  Howse  Widow,  I 
Thomas  Parsons  Poe  and  Ger-  WW****- 
trude  his  Wife,  and  Anthony  I 

L'ESTRANGE  -  -  '  j 

If  a  leasehold  interest  is  assigned  by  way  of  mortgage,  the 
assignee,  unless  there  is  a  special  provision  to  the  contrary, 
takes  the  interest,  subject  to  all  the  covenants  and  obliga- 
tions of  the  original  lessee. 
B.  N.  having  an  interest  in  lands,   which  he  held,   subject 
to  head  rents,  under   the  see  of  Kilmore,  for  terms  of 
years,  renewable  periodically  on  the  payment  of  fines, 
granted  under-leases  at  certain  annual  rents,  and  subject  to 
fines  for  renewal ;  and  he  covenanted  with  the  sub-lessees 
to  renew  the  under-leases  as  often  as  he  should  obtain 
renewals  from  the  see  of  Kilmore,  the  sub-lessees  paying 
all  head-rents  and  renewal  fines. 
The  interest  in  these  under-leases  vested  in  R.,  who  assigned 
and  conveyed  to  a  trustee  his  interest  in  the  terms,  together 
with  other  lands,  to  secure  the  payment  of  annuities  which 
he  had  granted  to  F.    Hie  trust  as  to  the  leases  was  first  to 
pay  the  rents  and  fines,  and  then  the  annuities. 
The  interest  of  B.  N.  in  the  leaseholds  was  mortgaged  and  sold 
under  a  decree  of  foreclosure,  and  finally  assigned  to  H.  in 
August,  1814.    In  September,  1814,  the  interest  of  R.  in 
the  under-leases  was  assigned  to  H.,  as  purchaser,  under  a 
commission  of  bankrupt. 
In  1815,  the  annuitants  filed  a  bill,  praying  a  sale  of  the  lands 
charged  with  the  annuities,  and  payment,  subject  only  to 
the  head-rents;  and  afterwards,  upon  discovery  that  the 
leases  had  expired,  a  supplemental  bill  was  filed  against  H. 
praying  that  they  might  be  renewed  upon  reasonable  terms. 
Upon   a  reference   under  the  decree,  the  Master  having 
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found  that  the  rents  and  fines  paid  by  H.  and  the  lessees  1830. 
under  the  see  for  renewals,  were  a  charge  upon  the  lands 
prior  to  the  annuities,  his  report  was  in  this  respect  over- 
ruled by  the  Court,  upon  exceptions ;  and  Upon  a  second 
report,  the  Court  below  held,  that  the  annuities  were  a 
charge  prior  to  the  fines.  But  this  decree  was  reversed 
upon  appeal. 
In  such  a  case  the  covenant  does  not  run  with  the  land,  but 
is  personal,  and  the  right  under  the  lease  to  deduct  the 
rent  and  fines  is  not  merged  by  the  union  of  the  principal 
and  under-leases  in  the  same  person. 


BEFORE  the  year  1791,  the  lands  of  Upper  and 
Lower  Carnans,  parcel  of  an  estate  called  May- 
bolg,  together  with  the  lands  of  Killan,  in  the 
county  of  Cavan,  were  demised  by  the  Bishop 
of  Kilmore  to  Broughal  Newburgh  for  a  term  of 
twenty-one  years.  The  lease  was  renewed  from 
time  to  time  to  Broughal  Newburgh  and  his 
representatives  by  the  bishops  of  the  see  for  the 
time  being,  who  received  fines  for  the  renewals. 

In  the  year  1791  Broughal  Newburgh  executed 
an  underlease  of  the  lands  of  Maybolg  to  Charles 
Stewart,  for  a  term  of  twenty-one  years,  subject  to 
a  yearly  rent  of  115/.  5$.  Irish  currency,  and  cer- 
tain renewal  fines  payable  to  Newburgh  and  his 
assigns;  and  Newburgh  thereby  covenanted  to 
renew  the  lease  to  Stewart  and  his  assigns  as  often 
as  he  himself  should  renew  with  the  Bishop  of 
Kilmore,  upon  payment  of  all  rent,  and  of  the 
renewal  fine  therein  mentioned,  including  a  fine  of 
57/.  12$.  6rf.  Irish  currency  payable  every  five 
years  during  the  demise. 

Charles  Stewart's  interest  in  the  lands  under 
the  lease  afterwards  became  vested  in  Patrick 
Smith ;   and  Broughal  Newburgh,  in   the  year 
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1830.  1791,  entered  into  an  agreement,  by  letter  or 
article,  to  demise  the  lands  of  Killan,  containing 
about  one  hundred  and  thirty  acres,  to  Patrick 
Smith,  at  a  rent  of  26/.  annually,  of  like  currency, 
and  subject  to  renewal  fines ;  and  Newburgh 
thereby  agreed  to  renew  the  lease  as  often  as  he 
himself  should  renew  with  the  Bishop  of  Kilmore, 
upon  payment  of  all  rent  and  of  the  renewal  fines, 
including  a  fine  of  13/.  to  be  paid  to  Newburgh 
and  his  assigns  at  the  end  of  every  five  years 
during  the  demise ;  and  it  was  thereby  agreed 
that  for  every  50/.  which  Newburgh,  his  executors, 
administrators,  or  assigns,  should  be  obliged  to 
increase  and  advance  in  the  rent  or  fine  payable 
by  him  or  them  to  the  Bishop  of  Kilmore  or  his 
successors,  for  the  renewal  of  his  head  lease  of  the 
lands,  Patrick  Smith,  his  executors,  administrators, 
and  assigns,  should  advance  the  sum  of  Is.  in  the 
pound  for  all  such  rent  as  was  thereby  agreed  to 
be  paid  by  them  for  the  premises.  The  respective 
terms  in  the  lands  demised  by  the  two  leases  or 
articles  expired  at  Michaelmas  in  the  year  1811. 

The  interest  of  Patrick  Smith  in  the  lands  of 
Upper  and  Lower  Carnans,  and  in  the  lands  of 
Killan,  became,  upon  Patrick  Smith's  death,  vested 
in  James  Rawson,  who  married  one  of  his  daugh- 
ters and  co-heiresses  ;  and  he  being  also  seised  in 
right  of  his  wife,  under  a  deed  of  partition  made 
between  the  trustees  and  co-heiresses  of  Patrick 
Smith,  of  freehold  interests  in  other  lands  called 
Monaghanuse  and  Tullynaska,  situate  in  the 
county  of  Cavan,  &c,  subject  to  the  several 
head  rents  and  fines  for  renewal  payable  in  respect 
thereof,  in  the  year  1809  granted  two  annuities, 
one  of  300L  per  annum  and  the  other  of  200i,  to 
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Maximilian  Faviere,  for  the  lives  of  two  of  his  1880. 
daughters ;  and,  as  a  security  for  the  payment 
thereof,  Rawson  granted  and  conveyed  his  interest 
in  the  lands  of  Upper  and  Lower  Carnans  and  of 
Killan,  and  also  in  the  lands  of  Monaghanuse  and 
Tullynaska,  and  other  premises,  to  Edward  Shan- 
non, as  a  trustee  for  the  annuitant,  upon  trust,  in 
the  first  place,  out  of  the  rents,  issues,  and  profits 
thereof,  to  pay  the  head  rent  and  renewal  fines 
payable  thereout  under  the  lease  and  article're- 
spectively,  and  subject  thereto  to  pay  the'annuities 
to  Maximilian  Faviere  for  the  lives  of  his  daughters 
respectively. 

The  interest  of  Broughal  Newburgh,  under  his 
lease  of  the  lands  of  Carnans  and  Killan  under  the 
see  of  Kilmore,  was  conveyed  by  him  in  mortgage 
to  one  James  Cony,  in  security  of  a  large  debt, 
and  was  in  the  year  1812  sold  under  a  decree  of 
the  Court  of  Chancery  in  Ireland,  in  a  cause  then 
depending  for  the  foreclosure  of  the  mortgage,  and 
was  purchased  by  Cornelius  Gautier,  who  in  the 
year  1813  obtained  a  renewal  of  the  lessee's  interest 
in  the  lands  from  the  then  Bishop  of  Kilmore, 
upon  paying  all  arrears  of  rent  and  renewal  fines 
due  in  respect  thereof  from  the  expiry  of  the 
former  lease  in  1811  to  the  date  of  renewal,  which 
amounted  to  upwards  of  1,900/.  Gautier  after- 
wards sold  and  conveyed  his  interest  under  the 
renewed  lease  to  the  Appellant,  by  deed  bearing 
date  the  7th  August,  1814.  The  Appellant,  in 
1816,  renewed  the  lease  in  his  own  name,  and 
paid  to  the  Bishop  all  rent  and  renewal  fines  due 
in  respect  thereof  up  to  the  time  of  his  obtaining 
such  renewal,  to  the  amount  of  320/. ;  whereby  the 
Appellant  became  immediate  tenant  of  the  lands 
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and  premises  under  the  see  of  Kilmore,  and  as- 
assignee  of  Broughal  Newburgh's  interest  therein. 

A  commission  of  bankruptcy  having  issued 
against  James  Rawson  in  the  year  1810,  his  in- 
terest in  the  sub-lease  of  the  lands  of  Carnans  and 
Killan  was  set  up  for  public  sale,  along  with  other 
lands  held  in  fee  by  his  assignees,  and  was  pur- 
chased by  the  Appellant,  and  conveyed  to  him  by 
the  assignees,  by  deed  bearing  date  the  7th  Sep- 
tember, 1814;  on  which  occasion  it  was  provided 
by  the  terms  of  sale,  that  "  The  purchaser  was 
"  not  to  be  precluded  by  his  purchase  from  con- 
"  testing  the  validity,  if  he  shall  think  fit,  of 
"  any  of  the  annuities  or  incumbrances  affecting 
"  the  lands,  save  the  mortgage  for  1,500/.  to 
"  Messrs.  Briscoe  and  Dickson ;  and  a  good  legal 
"  title  was  to  be  made  to  the  purchaser." 

This  mortgage  for  1,500/.  the  Appellant  paid  off 
on  the  7th  of  September,  1814 ;  and  having  thus 
become  the  purchaser,  both  of  the  interest  of 
Broughal  Newburgh  as  lessee,  and  of  James  Raw- 
son  as  sub-lessee,  of  {he  lands  and  premises,  united, 
to  a  certain  extent,  the  character  of  landlord  and 
tenant  of  the  demised  premises  in  his  own  person. 

The  Respondents,  Sir  William  Jackson  Homan, 
Henry  Arabin,  Maria  Faviere  widow,  Louisa 
Howse  widow,  Thomas  Parsons  Poe  and  Ger- 
trude his  wife,  claiming  to  be  entitled  to  the 
annuities  of  300/.  and  200/.,  on  the  15th  of  May, 
1815,  filed  a  bill  in  the  Court  of  Chancery  in 
Ireland  against  the  Appellant  and  several  other 
Defendants,  among  other  things  charging,  that  by 
an  indenture  bearing  date  the  22d  of  June,  1809, 
and  made  between  James  Rawson  and  Rebecca 
his  wife  of  the  first  part,  Maximilian  Faviere  of 
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the  city  of  Dublin  of  the  second  part,  and  Edward  18S0. 
Shannon,  one  of  the  Defendants  to  the  bill,  of  the 
third  part,  it  was  among  other  things  recited,  that 
by  a  certain  deed  of  partition  dated  10th  May,  1809* 
and  made  between  the  parties  therein  named,  certain 
lands  therein  set  forth  were  conveyed  to  the  several 
trustees  therein  named,  to  or  to  the  use  of  James 
Rawson,  his  executors,  administrators,  and  assigns, 
or  upon  such  uses  and  trusts  as  should  be  declared 
respecting  the  same  by  any  deed  or  deeds  executed 
by  James  Rawson  and  Rebecca  his  wife. 

The  bill  also  charged  it  to  be  further  recited,  by 
the  indenture  of  the  22d  June  1809,  that  James 
Rawson  having  agreed,  for  the  considerations 
therein  mentioned,  to  sell  to  Maximilian  Faviere 
one  annuity  or  yearly  rent-charge  of  300L  a  year 
for  the  natural  life  of  Louisa  Howse,  Maximilian's 
eldest  daughter,  and  another  annuity  or  yearly 
rent-charge  of  200/.  a  year  for  the  natural  life  of 
Gertrude  Poe,  Maximilian's  second  daughter ;  and 
James  Rawson  having  agreed  to  convey  and  as- 
sign  to  Edward  Shannon  all  and  every  the  lands 
and  premises  of  which  he  was  seised  and  possessed 
under  the  deed  of  partition ;  and  James  Rawson 
and  Rebecca  his  wife  having  agreed  to  appoint  to 
the  use  of  Edward  Shannon  all  the  lands  and  pre- 
mises contained  in  the  deed  over  which  they  or 
either  of  them  had  any  power  of  appointment  by 
virtue  of  the  deed ;  James  Rawson,  by  the  inden- 
ture of  the  22d  June,  1809,  for  the  considerations 
therein  mentioned,  granted,  bargained,  and  sold 
unto  Maximilian  Faviere,  his  heirs  and  assigns,  for 
the  life  of  his  two  daughters,  the  two  annuities  of 
SOOL  and  200/. ;  and  James  Rawson  and  Rebecca 
his  wife  thereby  conveyed  the  lands  and  premises 

vol.  iv.  c  c 
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1830.  in  the  indenture  mentioned,  according  to  the  right 
and  interest  which  they  respectively  had  therein,  to 
Edward  Shannon,  as  a  trustee,  for  securing  the 
payment  of  the  two  annuities,  and  for  the  other 
purposes  in  the  indenture  specially  set  forth. 

The  bill  then  alleged,  that  the  indenture  of 
22d  June,  1809,  was  duly  registered ;  that  James 
Rawson  and  Rebecca  his  wife  had  full  power  to 
execute  the  same,  and  that  it  was  duly  executed 
by  them  and  the  other  parties  thereto ;  that  the 
annuities  were  in  arrear ;  and  that  the  Plaintiffs 
who  claimed  the  same  were  justly  entitled  thereto. 
The  prayer  was,  "  That  Robert  Haig  might  set 
"  out  what  title  deeds,  tenants9  leases,  or  counter* 
"  parts  of  tenants'  leases,  he  had  in  his  possession 
"  or  power ;  and  that  the  two  annuities  of  SOOL 
"  and  200/.  might  be  deemed  and  decreed  to  be 
"  charged  upon  the  several  lands  and  premises 
"  comprised  in  the  indenture  of  the  22d  of  June, 
"  1809 ;  that  an  account  might  be  taken  of  what 
"  was  due  to  the  Plaintiffs,  Sir  William  Jackson 
(C  Homan,  Henry  Arabin,  Maria  Faviere,  and 
"  George  Williamson,  on  foot  of  the  annuities  of 
"  300/.  and  200/. ;  that  the  trusts  of  the  deed  of 
"  the  22d  of  June,  1809,  might  be  carried  into 
"  execution  by  the  decree  of  the  Court ;  and 
"  that  the  two  annuities,  and  all  arrears  thereof, 
<f  and  all  growing  gales  thereof,  might  be  levied 
"  out  of  the  rents,  issues,  and  profits  of  the  lands 
"  and  tenements  comprised  in  the  indenture  of 
« the  22d  of  June,  1809,  or  might  be  raised  by 
"  demise,  sale,  or  mortgage  thereof,  or  of  a  com- 
petent part  thereof;  that  all  necessary  parties 
might  join  in  the  deeds  necessary  for  that  pur- 
pose ;   that  a  receiver  might  be  appointed  to 
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u  receive  the  rents,  issues,  and  profits  of  all  the  1830. 
"  several  lands,  tenements,  and  premises  in  the 
a  indenture  of  the  22d  of  June,  1809,  mentioned ; 
u  and  that  the  same  might  be  paid  and  applied, 
"  when  received,  in  payment  of  the  head  rents 
"payable  thereout  respectively,  and  afterwards 
"  in  payment  and  discharge  of  the  two  several 
"  annuities  of  300/.  and  200/.;  and  that  the  De- 
"  fendants,  or  such  of  them  as  should  acknowledge 
"  or  confess  to  have  in  their  possession  or  power 
"  the  title  deeds  of  the  said  lands  and  premises,  or 
any  of  them,  and  also  the  tenants'  leases  or 
counterparts  of  tenants'  leases  of  the  lands  and 
premises,  or  any  part  thereof,  might  be  ordered 
"  to  bring  in  and  deposit  the  same  in  the  Bank  of 
"  Ireland,  to  the  credit  of  the  cause." 

The  Appellant  was  absent  from  the  kingdom 
about  the  time  when  the  bill  was  filed ;  and  having 
neglected  to  enter  an  appearance,  or  put  in  an 
answer,  the  Respondents,  on  the  1st  of  February, 
1816,  obtained  a  conditional  decree  of  sequestra- 
tion against  the  Appellant,  which  was  afterwards, 
on  the  18th  of  November,  1816,  made  absolute. 
By  that  decree  "  it  was  referred  to  Stewart  King 
"  Esquire,  one  of  the  Masters  of  the  Court,  to  take 
"  an  account  of  what  was  due  to  the  Plaintiffs, 
*  Sir  William  Jackson  Homan,  Henry  Arabin, 
<*  Maria  Faviere,  and  George  Williamson,  on  foot 
"  of  the  two  several  annuities  of  300L  and  200/. ; 
"  and  also  to  take  an  account  of  all  charges  and 
"  incumbrances  affecting  the  lands  and  premises 
4<  prior  to  the  deed  of  annuity." 

On  the  24th  of  July,  1817,  the  Master  made  his 
report  in  the  cause,  setting  forth,  "  That  there 
"  was  due  to  the  Plaintiffs,  Sir  William  Homan, 
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1830.  "  Henry  Arabin,  George  Williamson,  and  Maria 
€C  Faviere,  on  foot  of  the  two  several  annuities  of 
"  300/.  and  200/.,  a  sum  of  1,250/.  sterling ;  and 
"  that  he  did  not  find  that  there  was  any  charge 
"  or  incumbrance  affecting  the  lands  and  premises 
"  prior  to  the  date  of  the  deed  of  annuity,  no 
"  claim  having  been  made  before  him." 

This  report  was  afterwards  confirmed $  and  no 
exception  having  been  taken  thereto,  on  the 
26th  of  January,  1818,  the  cause  came  on  to  be 
heard;  and  it  was  ordered  and  decreed,  "  that  the 
"  sum  of  1,250/.  reported  due  to  the  Plaintiffs,  Sir 
"  William  Jackson  Homan,  Henry  Arabin,  George 
"  Williamson,  and  Maria  Faviere,  together  with 
"  the  Plaintiffs'  costs  in  the  cause,  should  be 
"  decreed  a  charge  on  the  lands  and  premises  in 
"  the  pleadings  mentioned :  And  it  was  further 
"  ordered,  that  the  Defendant  Robert  Haig 
"  should,  within  six  calendar  months,  to  be  com- 
"  puted  from  the  date  of  the  decree,  pay  to  the 
"  Plaintiff  Maria  Faviere  the  sum  of  1,250/. 
"  reported  due,  together  with  the  Plaintiffs,  costs 
"  of  the  suit,  and  thereupon  the  Plaintiffs  should 
"  discharge  the  lands  therefrom ;  and  that  in 
"  default  of  the  Defendant  Robert  Haig  paying 
"  the  sum  of  1,250/.,  and  the  costs,  within  the 
"  time,  the  Master  should  set  up  and  sell  to  the 
"  best  bidder  the  trust-term  in  the  lands  in  the 
"  pleadings  mentioned,  or  a  competent  part 
u  thereof,  subject  to  the  payment  of  the  future 
<<  and  accruing  gales  of  the  annuities  of  300L 
"  and  200/.  in  the  pleadings  and  decree  men- 
« tioned,"  &c. 

The  Respondents  having,  subsequently  to  the 
date  of  this  decree,  discovered  that  the  term  in 
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the  original  leases  of  Upper  and  Lower  Car-  1830. 
nans  and  Killan  had  expired,  the  same  having 
never  been  renewed  by  J.  Rawson,  they,  on  the 
15th  of  April,  1823,  filed  a  supplemental  bill  in  the 
cause,  in  the  nature  of  an  original  bill,  against  the 
Appellants  and  other  parties ;  which  supplemental 
bill,  among  other  things,  set  forth,  "  that  they 
"  had  since  the  obtaining  of  the  decree  discovered 
"  that  several  persons  claim  to  be  entitled  to 
several  charges  and  incumbrances  upon  and 
affecting  the  lands  and  premises  mentioned  in 
u  the  indenture  of  the  22d  June,  1809,  and  to 
"  several  estates  and  interests  therein,  under  and 
€€  by  virtue  of  divers  deeds  and  conveyances  exe- 
"  cuted  by  James  Rawson  and  Rebecca  his  wife 
"  after  the  date  of  the  execution  of  the  indenture 
"  of  the  22d  of  June,  1809,  although  the  Plaintiffs 
submitted  that  their  rights  could  not  be  at  all 
prejudiced  or  impaired  by  such  deeds  or  con- 
4*  veyances." 

The  Plaintiffs  further  charged  in  the  supple- 
mental bill,  "  that  the  lands  of  Carnan  and  Killan 
"  and  Maybolg,  mentioned  in  the  indenture  of  the 
*  22d  of  June,  1809,  were  part  of  the  estate  of 
"  the  see  of  Kilmore,  and  were,  together  with  other 
"  parts  ofthe  lands  of  Carnan,  Killan,  and  Maybolg, 
"  at  the  time  of  the  execution  of  the  indenture  of 
"  the  22d  of  June,  1809,  held  by  William  Perrott 
Newburgh,  or  by  some  of  his  representatives, 
under  a  lease  thereof  from  the  Bishop  of 
Kilmore;  and  that  the  lands  of  Upper  and 
u  Lower  Carnan,  being  part  of  Maybolg,  had 
been  theretofore  demised  by  William  Perrott 
Newburgh,  or  by  some  person  under  whom  he 
**  claimed,  or  by  some  of  his  representatives,  to 
u  Patrick  Smith,  the  father  of  Rebecca  Rawson, 
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1830.       "  or  to  some  person  under  whom  he  claimed; 
"  and  that,  upon  his  decease,  the  lands  and  the 
"  interest  in  the  lease  became  vested  in  his  five 
"  daughters  and  their  respective   husbands,  and 
"  were  partitioned  and  divided  by  the  indenture 
"  of  the  10th  of  May  1809 ;  and  upon  this  parti- 
"  tion  James  Rawson  became  entitled  to  a  share 
"  or  proportion  of  the  lands,  subject  to  a  propor- 
"  tion  of  the  rents  and  fines  reserved  by  the  lease 
thereof;  and  in  which  lease  or  leases  made  by 
William  Perrott  Newburgh,  or  the  persons  under 
"  whom  he  claimed,  or  by  his  representatives, 
"  are  contained  covenants,  that  when  and  so  often 
"  as  the  therein  named  lessees  should  renew  the 
"  lease  or  leases  under  which  they  held  the  lands 
"  from  the  Bishop  of  Kilmore>  that  the  lessors 
"  should  grant  new  leases  thereof  to  the  therein* 
"  named  lessees,  or  to  their  representatives ;  and 
setting   forth,    that   Robert    Haig   the    elder 
purchased  that  part  of  the  lands  of  Carnan, 
"  Killan,    and   Maybolg    so   allotted   to   James 
"  Rawson,  and  held  by  lease  under  the  repre- 
€C  sentatives  of  William  Perrott  Newburgh,  from 
"  the  assignees  of  James  Rawson,  who  was  a 
bankrupt,  for  the  then  unexpired  term  in  the 
lease,  but  subject  to  the  charges  and  incum- 
brances affecting  the  same,  and  amongst  others 
"  to  the  two  annuities  of  300/.  and  200/L  granted 
to  Robert  Haig  the  elder  after  he  purchased 
"  the  lands,  renewed  the  lease,  and  obtained  a 
new  lease  thereof  from  the  representatives  of 
William  Perrott  Newburgh,   or  from    Joseph 
"  Dickson ;  and  also  that  he  paid  to  the  repre- 
sentatives of  William  Perrott  Newburgh,  or  to 
some  other  persons,  the  rent  and  quinquennial 
"  and  other  fines  reserved  and  made  payable  in 
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and  by  the  lease  under  which  the  lands  were  1S30. 
held ;  and  setting  forth,  that  the  last  renewal  or 
new  lease  of  the  lands  obtained  by  Robert  Haig 
"  the  elder,  from  the  representatives  of  William 
Perrott  Newburgh,  or  from  Joseph  Dickson, 
was  obtained  by  him  in  the  year  1812  or  in 
"  the  year  1813,  and  that  he  then  paid  to  the 
"  representatives  the  quinquennial  and  renewal 
"  fines  then  due  thereon.  And  the  Plaintiffs 
further  expressly  charged,  that  if  Robert  Haig 
the  elder  purchased  the  estate  and  interest  which 
the  representatives  of  William  Perrott  Newburgh 
had  in  the  lands,  he  purchased  the  same  subject 
"  to  the  lease  or  leases  thereof  under  which 
"  James  Rawson  had  held  the  same,  and  which 
"  had  been  assigned  to  Edward  Shannon ;  and 
"  that  the  Plaintiffs  had  lately  discovered  that  the 
representatives  of  William  Perrott  Newburgh 
or  Joseph  Dickson  from  time  to  time  renewed 
"  the  lease  or  leases  under  which  they  held  the 
"  lands,  and  had  obtained  one  or  more  new  leases 
€€  thereof,  after  the  execution  of  the  indenture  of 
"  the  22d  of  June,  1809,  and  before  any  assign- 
"  ment  thereof  to  Robert  Haig ;  and  further,  that 
"  Robert  Haig,  after  he  became  possessed  thereof, 
"  obtained  one  or  more  new  leases  thereof  from 
"  the  Bishop  of  Kilmore,  and  paid  large  fines  for 
"  the  renewal  thereof ;  but  that  Robert  Haig 
"  refused  to  discover  to  the  Plaintiffs  the  dates  of 
"  the  renewals.  And  the  Plaintiffs  further  charged, 
"  that  Robert  Haig  obtained  a  lease  of  that  part 
"  of  the  lands  of  Carnan,  Killan,  and  Maybolg, 
"  from  the  Bishop  of  Kilmore  :  He  obtained  it  in 
"  consequence  of  an  agreement  made  by  Joseph 
"  Dickson  with  the  several  persons  interested  in 
u  the  lands,  that  Joseph  Dickson  should  surrender 
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1 830.       "  his  lease,  and  should  permit  the  several  persons 
interested  in  the  lands  under  the  representatives 
of  William  Perrott  Newburgh  to  take  new  leases, 
each  of  their  own  share  or  proportion  thereof. 
And  the  Plaintiffs  charged,  that  the  several  per- 
"  sons  interested  in  the  lease  of  the  lands  from  the 
"  representatives  of  William  Perrott  Newburgh 
"  obtained  leases  from  the  Bishop  of  Kilmore, 
"  each  of  his  or  her  own  share  or  proportion,  at  a 
"  proportion  of  the  rent  under  which  the  lands 
"  had  been  theretofore  held ;  and,  amongst  others, 
u  that  Robert  Haig  the  elder,  in  consequence  of 
"  the  agreement,  obtained  from  the  Bishop  a  lease 
"  of  that  part  of  the  lands  of  Carnan  and  Maybolg 
cf  which    had   been    theretofore  held   by  James 
"  Rawson.    And  the  Plaintiffs  expressly  charged, 
that  Robert  Haig,  having  the  estate  of  the  repre- 
sentatives of  William  Perrott  Newburgh,  and 
"  having  a  renewal  thereof  from  the  said  Bishop 
€i  of  Kilmore,  was  bound  to  renew  the  lease  under 
"  which  James  Rawson  held  the  lands  for  the 
«  benefit  of  the  Plaintiff." 

The  supplemental  bill  then  prayed,  "  That  the 
"  decree  be  carried  into  full  and  effectual  execu- 
"  tion,  and  that  the  lands  and  premises  therein 
"  mentioned,  and  conveyed  to  Edward  Shannon, 
"  his  heirs,  executors,  and  administrators,  by  the 
«  indenture  of  the  22d  of  June,  1809,  or  a  com- 
"  petent  part  thereof,  might  be  set  up  to  be  sold 
u  by  one  of  the  Masters  of  the  Court ;  and  that  all 
"  proper  and  necessary  parties  might  join  in  a  con- 
* c  veyance  or  conveyances  to  a  purchaser  or  pur- 
"  chasers  thereof;  and  that  out  of  the  money  to  arise 
€€  by  the  sale  the  Plaintiffs  might  be  paid  so  much  of 
"  the  sum  of  1,250/.  in  the  decree  mentioned  as  still 
"  remained  unpaid  $  and  that,  if  necessary,  an  ac- 
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u  count  might  be  taken  of  how  much  was  due  to       1890. 

"  the  Plaintiffs  on  foot  of  the  sum  of  1,250/. ;  and 

"  that  an  account  might  be  taken  of  what  sum  or 

"  sums  of  money  had  accrued  due  to  Plaintiffs  on 

"  foot  of  the  two  annuities  of  300/.  and  200/.  since 

"  the  pronouncing  of  the  decree,  and  that  the 

"  same  might  be  paid  to  the  Plaintiffs  by  a  short 

"  day  to  be  named ;  or,  in  default  thereof,  that  a 

"  competent  part  of  the  lands  might  be  sold  for 

"  the  payment  thereof,  and  that  the  receiver  there* 

"  tofore  appointed  might  be  continued  to  receive 

<c  the  rents,  issues,  and  profits  of  the  lands  and 

<c  premises ;  and  that  all  such  new  leases  or  renew- 

"  als  of  leases  as  the  Defendants  might  have  ob-t 

"  tained  of  such  parts  of  the  said  lands  as  were 

"  held  under  the  see  of  Kilmore  might  be  declared 

f  to  be  held  by  them  in  trust  for  the  Plaintiffs, 

"  and  as  a  security  for  the  payment  of  the  two 

"  annuities." 

To  this  supplemental  bill  the  Appellant,  on  the 
13th  of  November,  1823,  filed  his  answer,  submit- 
ting, "  That  the  annuities  ought  not  to  be  charge* 
"  able  on  the  lands,  at  least  not  imtil  the  Plaintiffs 
respectively  have  contributed  to  defray  their 
proportion  of  rent  and  renewal  fines,  and  other 
"  expences  attending  the  securing  and  keeping 
(C  alive  the  interest  of  James  Rawson  therein  re* 
"  spectively,  in  case  they  shall  be  entitled  to  renew: 
"  That  he  claimed  to  hold  and  enjoy  the  lands  of 
"  Upper  and  Lower  Carnan  and  Killan,  in  the 
"  county  of  Cavan,  discharged  of  the  annuities 
"  granted  by  James  Rawson;  inasmuch  as  Rawson's 
"  interest  therein,  which  was  all  he  was  entitled  to 
"  charge,  had  expired  long  since,  and  the  Defen- 
"  danfs  title  was  derived  immediately  from  the 
41  representatives  of  William  Perrott  Newburgh, 
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1830.  «  and  was  paramount  to  that  of  Rawson,  by  virtue 
"  whereof  the  Defendant  held  the  same,  and  his 
"  interest  therein  is  as  immediate  tenant  under  the 
"  see  of  Kilmore ;  and  the  Defendant  insisted, 
"  that  before  the  Plaintiffs  could  claim  a  renewal 
"  of  the  interest  of  James  Rawson  in  the  premises 
"  from  the  Defendant,  even  supposing  that  they 
"  had  not  altogether  lost  and  forfeited  their  rights 
"  to  any  such  renewals,  Plaintiffs  or  their  trustee 
"  were  bound  to  account  with  and  pay  the  Defen- 
"  dant  the  full  amount  of  all  arrears  of  profit  rent, 
"  and  renewal  and  quinquennial  fines,  due  out  of 
"  the  premises  in  respect  of  the  interest  of  Rawson 
« therein,  and  their  full  proportion  of  all  other 
"  costs  and  expences  attending  the  obtaining  the 
"  renewals  obtained  by  the  interest  under  the  see 
"  of  Kilmore,  pursuant  to  the  covenants  and  sti- 
"  pulations  contained  in  the  original  lease  of  the 
"  premises  by  virtue  whereof  James  Rawson  held 
.    " the  same." 

The  Appellant  by  his  answer  then  stated  the 
original  grants,  and  certain  sales,  assignments,  and 
renewals  Of  the  leases ;  u  and  .that  the  Defendant 
paid  to  Gautier  the  full  sum  he  had  advanced 
by  the  renewal  fines  in  obtaining  the  leases, 
by  virtue  whereof  the  Defendant,  as  he  con- 
"  tended,  became  and  was  entitled  to  stand  in 
"  the  place  of  Newburgh  as  immediate  tenant 
"  thereof  under  the  bishop,  and  as  such  entitled 
u  to  receive  the  rent  and  fines  payable  by  the  re- 
"  presentatives  of  Rawson  and  wife,  or  whoever 
"  else  might  appear  to  be  the  representatives  of 
"  the  lessees  in  the  leases  of  the  3d  and  7th  of 
u  November,  179 1,  so  long  as  the  interest  there- 
"  under  should  be  considered  to  subsist  or  to  have 
"  subsisted ;  and  that  the  Defendant  had  accord- 
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"  ingly  obtained  a  conveyance  of  Gautier's  interest       1880. 

"  in  the  lands  to  his  own  use  on  or  about  the  7th 

"  of  August,  1814  :  That  James  Rawson  having 

"  become  a  bankrupt,    and  his  property  having 

"  vested  in  his  assignees,  and  having  been  set  up 

"  to  be  sold  by  them,  the  Defendant  became  the 

"  purchaser,  and  obtained  an  assignment  from  the 

assignees  of  all  the  reversion,  estate,  and  interest 

in  the  lands,  for  full  and  valuable  consideration, 

subject  to  such  claims  and  incumbrances  created 

by  James  Rawson  therein,  as  upon  investigation 

should  be  found  legally  valid  and  substantial, 

and  not  expressly  subject  to  the  annuities  in  the 

"  bill  mentioned :  That  the  annuities  claimed  by 

the  Plaintiffs  in  their  bill,  and  granted  to  or  in 

trust  for  Faviere,  appeared  fo  have  been  charged, 

not  only  on  ttye  lands  which  were  purchased  by 

"  the  Defendant,  but  also  on  the  other  real  estate 

"  of  James  Rawson  and  wife,  and,  amongst  others, 

on  the  lands  of  Monaghanoose  and  Tullynaskea, 

which  the  Defendant  submitted  ought  to  be  con- 

«« tributary  to  bear  the  charge,  if  the  same  should 

"  be  considered  then  in  force,  or  at  all  sustainable 

"  against  the  lands  and  interest  purchased  by  the 

"  Defendant  from  the  assignees  and  representatives 

of  Newburgh :    That  he,  neither  in  1812  nor 

1813,  nor  at  any  time,  obtained  any  renewal  of 

the  original  lease  of  the  lands  from  William 

Perrott  Newburgh,  or  from  Dickson,  or  any  other 

person,  or  at  any  time  paid  the  quinquennial  or 

any  fine  for  renewing  same,  Defendant  not  being 

under  any  necessity  of  renewing  the  same,  as 

"  he,  since  he  became  interested  in  the  lands, 

held  under  a  prior  title,  namely,  as  assignee  of 

William  Perrott  Newburgh,  and  not  by  virtue* 

of  the  title  of  Rawson  or  any  other ;  and  he 
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1830.  «  denied  that  he  purchased  the  estate  of  William 
€t  Perrott  Newburgh  in  the  lands,  subject  to  the 
"  lease  or  leases  under  which  Rawson  held  the 
"  same,  except  so  far  as  the  representatives  of 
"  Newburgh  were  themselves  bound  and  subject 
"  to  the  leases.  He  admitted  that  some  of  the 
"  assignees  or  representatives  of  Newburgh  had 
"  occasionally  renewed  their  own  interest  under 
"  the  bishop  after  the  execution  of  the  deed 
"  of  the  22d  of  June,  1809  ;  that  the  Defendant 
"  himself  renewed  the  same,  and  paid  large  re- 
"  newal  fines  on  so  doing  to  the  bishop  ;  that  he 
"  obtained  the  last  renewal  in  or  about  the  year 
"1816;  and  that  the  only  agreement  under 
"  which  the  Defendants  or  Dickson  obtained  a 
"  renewal  of  the  Newburgh  interest  in  the  lands, 
"  was  that  the  several  purchasers  of  the  several  lots 
«  or  parts  of  the  Newburgh  lease  or  leases  unto  the 
"  bishop  should,  on  payment  of  their  proportions 
"  of  the  renewal  fines  due,  obtain  separate  renew- 
"  als  of  their  several  shares  of  the  said  lands." 

A  further  supplemental  bill  was,  on  the  27th  of 
January,  1824,  filed  by  the  Respondents  against  the 
Appellant  and  others,  in  which  it  was,  among  other 
things,  charged ;  <c  That  Broughal  Newburgh,  by  a 
"  certain  lease,  bearing  date  on  or  about  the  3d  of 
"  November,  1791,  demised  the  lands  of  Killan  to 
"  Patrick  Smith  for  a  term  of  twenty-one  years,  at 
"  the  yearly  rent  of  26/. ;  and  that  thereby  Broughal 
€t  Newburgh,  for  himself,  his  executors,  admini- 
"  strators,  and  assigns,  covenanted  and  agreed,  that 
"  he,  his  executors,  administrators,  and  assigns, 
"  would,  as  often  as  he  or  they  should  renew  the 
"  leases  of  the  several  lands  and  premises  which 
«  they  held  or  might  hold  under  the  bishop  of 
u  Kilmore  or  his  successors,  for  ever  renew  his 
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"  or  their  term  of  the  demised  premises  to  Patrick  18S0* 
"  Smith,  his  executors,  administrators,  and  assigns ; 
"  Patrick  Smith  paying  all  arrears  of  rent,  and 
"  also  for  every  50/.  which  Broughal  Newburgh, 
"  his  executors,  administrators,  or  assigns,  should 
"  be  raised  or  advanced  by  the  bishop,  the  sum  of 
"  one  shilling  in  the  pound  for  all  such  rent  as 
u  Patrick  Smith  was  thereby  bound  to  pay  unto 
"  Broughal  Newburgh,  his  executors,  adminis- 
"  trators,  or  assigns ;  and  that  Patrick  Smith,  his 
"  executors,  administrators,  or  assigns,  should  also 
pay  to  Broughal  Newburgh  the  further  sum  of 
13L  sterling,  by  way  of  fine,  at  the  end  or 
expiration  of  every  five  years  during  the  demise. 
u  And  the  plaintiffs  further  charged,  that  the 
u  lands,  of  Upper  and  Lower  Carnan  were  held 
"  under  a  lease  bearing  date  on  the  7th  of  Novem- 
"  ber,  1791,  made  by  Broughal  Newburgh  to  one 
u  Charles  Stuart*  for  a  term  of  twenty-one  years, 
"  at  the  yearly  rent  of  115L  5s.9  payable  as  therein 
u  mentioned ;  in  which  lease  is  contained  a  cove- 
"  nant  by  Broughal  Newburgh,  for  himself,  his 
"  executors,  administrators,  and  assigns,  that  he 
"  and  they  would,  as  often  as  he  or  they  should 
"  renew  the  leases  of  the  lands  and  premises 
"  which  they  held  or  might  hold  under  the  Bishop 
"  of  Kilmore  or  his  successors,  for  ever  renew 
"  his  or  their  term  of  the  demised  premises  to 
"  Charles  Stuart,  his  executors,  administrators,  and 
assigns,  Charles  Stuart,  his  executors,  adminis- 
trators, and  assigns,  paying  all  arrears  of  rent 
"  then  due ;  and  also  that  Charles  Stuart  should 
"  pay  to  Broughal  Newburgh,  his  executors, 
"  administrators,  and  assigns,  the  further  sum  of 
i€  57/.  12$.  6d.  at  the  end  or  expiration  of  every 
"  five  years  during  the    demise ;    and  also,  as 
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1890.       «  plaintiffs  believe,  paying  some  further  renewal 
fine ;  but  plaintiffs  cannot  set  forth  the  particu- 
lars of  any  such  further  renewal  fine,  inasmuch  as 
"  the  lease  is  in  the  custody  or  possession  of 
"  Robert  Haig,  and  the  plaintiffs  had  no  copy/' 

"  That  by  a  deed  of  partition  of  the  10th  day  of 

"  May,  1809,  the  lands  of  Killan  were  assigned  to 

"  James  Rawson,  subject  to  the  rent  and  fines  in 

"  the  lease  of  the  10th  of  November,  1791,  men- 

"  tioned ;  and  that  one  fifth  part  of  the  lands  of 

Upper  and  Lower  Carnan  were  also  assigned  to 

James  Rawson*  subject  to  a  proportion  of  the  rent 

"  and  fines  mentioned  in  the  lease  of  the  7th  of 

"  November9  1791*  And  the  plaintiffs  charge,  that 

"  Rawson  remained  in  the  possession  of  the  lands 

"  of  Killan  and  Carnan,  from  the  execution  of  the 

deed  of  the  10th  of  May,  1809,  until  he  became 

a  bankrupt,  and  whilst  he  so  remained  in  pos- 

"  session  paid  the  proportion  of   the  rent  and 

"  renewal  fines  reserved  by  and  due  in  respect  of 

"  the  two  several  leases,  which  was  payable  out  of 

"  that  part  of  the  lands  allotted  to  James  Rawson 

"  as  aforesaid ;    and  that  after  James  Rawson 

became  a  bankrupt,  Joseph  Dickson  and  Michael 

Byrne,  his  assignees,  entered  into  possession  of 

the  lands  of  Killan  and  Carnan,  and  whilst  they 

"  remained  in  possession  thereof  paid  the  propor- 

"  tion  of  the  rent  and  fines  reserved  by  and  due 

in  respect  of  the  two  leases  of  the  3d  and  7th 

days  of  November,  1791#  which  were  payable 

out  of  the  part  and  portion  of  the  lands  allotted 

"  to  James  Rawson," 

"  That  after  James  Rawson  became  a  bankrupt, 

"  his  estate  and  interest  in  the  lands  of  Killan  and 

"  Carnan  were,  in  the  month  of  July,  in  the  year 

1814,  set  up  to  be  sold  by  auction  at  the  Royal 
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"  Exchange,  Dublin,  subject  to  the  several  charges,       1830. 

"  incumbrances,  and  annuities  affecting  the  same, 

"  and,  amongst  others,  subject  to  plaintiffs*  two 

"  annuities ;  and  that  Robert  Haig,  at  the  sale,  bid 

"  a  sum  of  3,500/.  for  the  same,  together  with  other 

"  lands    which  had  been  the  estate  of  James 

"  Raw  son,  and  was  then  declared  the  purchaser 

"  thereof;  and  that  by  deed  bearing  date  on  or 

"  about  the  7th  day  of  September,   1814,  the 

"  estate  and  interest  of  James  Rawson  in  the 

"  lands  of  Killan  and  Carnan,  under  and  by  virtue 

cc  of  the  two  leases  of  the  3d  of  November,  1791, 

*'  and  the  7th  of  November,  1791*  were  conveyed 

"  and  assigned  to  Robert  Haig,  and  that  Robert 

"  Haig  thereupon  entered  into  possession  of  the 

"  lands  and  premises,  and  paid  the  rent  and  fines 

"  for  the  same  to  Cornelieus  Gautier,  or  to  some 

"  other  person  having  the  estate  and  interest  of 

"  Broughal  Newburgh  therein." 

"  That  Cornelius  Gautier  afterwards,  by  deed, 
"  conveyed  and  assigned  all  his  estate  and  interest 
"  therein  to  Robert  Haig;  and  that  Robert  Haig 
"  thereupon  became  entitled  to  the  rents  and  fines 
"  reserved  and  payable  in  respect  of  the  leases 
"  under  which  James  Rawson  had  held  the  lands 
and  premises ;  and  that  Robert  Haig  was  then 
in  the  possession  of  the  lands  and  premises 
under  and  by  virtue  of  the  conveyance  or  assign- 
ment thereof  by  the  assignees  of  James  Rawson, 
"  as  hereinbefore  mentioned,  and  remained  in 
"  possession  thereof  until  the  appointment  of  a 
"  receiver  in  the  year  181 6." 

"  That  on  the  purchase  from  the  assignees  of 
James  Rawson,  Robert  Haig  was  allowed  credit 
out  of  the  purchase  money  for  rent  and  fines 
then  due  in  respect  of  the  leases  of  the  3d  and 
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1890.  «  7th  of  November,  1791,  or  that  the  lands  and 
"  premises  were  expressly  sold  subject  thereto,  or 
"  otherwise  that  the  rent  and  fines  had  been  there- 
u  tofore  paid  and  discharged  j  that  the  receiver 
"  in  the  cause  had  regularly  paid  the  rent  payable 
"  by  Robert  Haig  to  the  Bishop  of  Kilmore ; 
<c  and  that  the  Plaintiffs  had  no  notice  until  lately 
"  of  the  claim  of  Robert  Haig  to  any  further  rent 
"  or  fines j  and  that  Robert  Haig  refused  to  dis- 
€€  cover  to  the  Plaintiffs  the  particulars  of  the 
"  covenants  for  renewal  contained  in  the  lease  of 
« the  7th  of  November,  1791 ;  that  the  Plaintifls 
"  did  not  claim  to  be  entitled  to  the  interest  which 
"  Broughal  Newburgh  had  in  the  lands  of  Killan 
"  and  Carnan,  but  only  to  the  interest  which 
"  James  Rawson  had  therein  under  and  by  virtue 
"  of  the  two  leases  of  the  3d  and  7th  of  November, 
"  1791,  and  of  the  covenants  for  renewal  therein 
"  contained,  as  a  surety  for  their  two  annuities. 

"  That  Robert  Haig  obtained  a  renewal  or  new 
"  lease  of  the  lands  of  Carnan  and  Killan  from 
€S  the  Bishop  of  Kilmore  in  the  year  1816 ;  but 
"  that  Robert  Haig  never  gave  Plaintiff,  or  any 
"  of  the  persons  interested  in  the  lease  of  the  3d 
"  and  7th  of  November,  1791*  notice  to  renew. 

The  further  supplemental  bill  then,  among  other 
things,  prayed,  "  That  if  it  should  be  found  neces- 
sary, the  Defendants  might   severally  answer, 
when  required,  in  the  usual  way;    and  that 
Robert  Haig  might  set  forth  what  renewal  fines 
"  and  rent  he  claimed  in  respect  of  the  leases  of 
"  the  3d  and  7th  of  November,  1791,  and  the  par- 
"  ticulars  of  the  covenants  for  renewal  contained 
« in  the  lease  of  the  7th  of  November,  1791 ;  and 
«  that,  in  addition  to  the  relief  prayed  by  the  Plain- 
*'  tiffs  last-mentioned  bill,  it  might  be  decreed  that 
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*  the  Plaintiffs  were  entitled  to  a  renewal  of  thfe       1830. 

"  leases  of  the  3d  and  7th  of  November,  1791* 

"as  a  security  for  the  payment  of  the  said  two 

"  annuities,  upon  such  terms  as  should  be  fit  and 

"  reasonable  \  and  that  Robert  Haig  might  be  or- 

"  dered  to  execute  such  renewals  as  a  security  for 

"  the  two  annuities,  pursuant  to  the  covenants  in 

€t  the  leases  contained." 

By  the  answer  of  the  Appellant,  which  was  filed 
on  the  28th  of  April,  1824,  he  "  said  he  believed 
"  that  the  lands  of  Upper  and  Lower  Garnans  were 
"  held  under  a  lease  made  by  Broughal  Newburgh 
€t  to  Charles  Stewart,  for  a  term  of  years,  at  the 
«  yearly  rent  of  115/.  5s.9  and  that  there  was  in 
"  the  lease  contained  a  covenant  by  the  lessor,  for 
"  himself,  his  executors,  administrators,  and  as- 
"  signs,  for  the  renewal  thereof  as  often  as  he 
"  should  renew  his  lease  of  the  said  lands  with  the 
"  bishop  of  Kilmore  or  his  successors  for  ever,  on 
"  such  terms  as  in  the  lease  mentioned. 

"  That  by  deed  of  partition  of  the  date  in  the 
"  bill  mentioned  the  lands  of  Killan  were  assigned 
"  to  James  Rawson,  subject  to  the  rent  and  fines 
"  mentioned  in  the  article  of  the  Sd  of  November, 
"  1791 ;  and  that  one-fifth  part  of  the  lands  of 
"  Upper  and  Lower  Carnans  was  assigned  to  James 
"  Rawson,  subject  to  a  proportion  of  the  rent  and 
u  fines  mentioned  in  the  lease  under  which  the 
€i  same  were  held ;  and  that  James  Rawson  re- 
"  mained  in  possession  of  the  lands  of  Killan 
"  and  Carnans  from  the  execution  of  the  deed  of 
"  partition  until  he  became  a  bankrupt  He  ad- 
"  mitted,  that  after  James  Rawson  became  a  bank- 
"  rupt  his  assignees  entered  into  possession  of  the 
"lands  of  Killan  and  Carnans,  but  did  not  believe 
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1830.  «  that  while  they  were  in  possession  thereof  they 
"  paid  the  proportion  of  rent  and  fines  due  in  re- 
"  spect  of  James  Rawson's  interest  in  the  lands :" 
And  then,  after  setting  forth  the  manner  in  which 
the  interest  of  Broughal  Newburgh  came  to  be 
vested  in  Cornelius  Gautier,  and  the  renewal  fines 
in  respect  of  the  same  paid  by  Cornelius  Gautier 
to  the  bishop  of  Kilmore,  "  he  admitted  that 
"  Gautier,  after  he  obtained  such  renewal  of  the 
"leases  of  the  lands,  sold  his  estate  and  interest 
"  therein,  to  the  Defendant j  and  that  the  Defen- 
"  dant  paid  him  a  large  sum  of  money  for  the  same, 
"  distinct  from  the  amount  of  the  fines  for  renewal 
H  which  he  so  paid  to  the  bishop  for  renewing  the 
"  same,  and  which  the  Defendant  also  paid  to  him, 
"  amounting  to  1,908/.  19s.  yd. ;  but  he  said  that 
"  he  was  not,  at  the  time  when  he  so  purchased 
9 *  and  obtained  a  conveyance  of  Gautier's  interest 
"  in  the  lands,  as  the  immediate  tenant  of  the  see 
"  of  Kilmore,  in  possession  of  the  lands  under  a 
"  conveyance  by  the  assignees  of  Rawson  of  his 
M  derivative  interest  therein,  as  by  the  bill  sup- 
*'  posed,  Rawson's  interest  not  having  been  con- 
"  veyed  to  the  Defendant  at  the  time  when  he 
<c  purchased  the  interest  of  Gautier." 

"  He  denied  that,  in  making  the  purchase  from 
"  the  assignees  of  Rawson,  he  was  allowed  credit 
•'  out  of  the  purchase-money  for  the  rent  and  re- 
"  newal  fines  then  due  in  respect  of  the  article 
"  and  lease  under  which  Rawson  had  held  the 
"  same,  or  for  any  part  thereof  and  that  the  pre- 
"  mises  were  expressly  sold  subject  to  the  payment 
u  thereof  by  Defendant,  no  agreement  or  under- 
"  standing  on  the  subject  having  been  entered 
"  into  on  the  occasion  of  the  purchase,  and  he 
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"  denied  that  such  rent  or  fines  had  been  pre-       1830, 
€€  viously  paid.'9 

The  cause  was  heard  on  the  15th  of  February, 
1825,  when  it  was  declared,  "  That  the  Plaintiffs, 
"  Sir  William  Jackson  Homan,  Henry  Arabin, 
"  Maria  Faviere,  Louisa  Howse,  Thomas  Parsons 
"  Poe  and  Gertrude  his  wife,  as  against  the 
"  Defendant  Robert  Haig,  were  entitled  to  have 
"  the  lease  of  the  3d  of  November,  1791,  of  the 
"  lands  of  Killan,  and  the  benefit  and  advantage 
"  thereof;  and  also  the  lease  of  the  7  th  of  Novem* 
"  ber,  1791*  of  the  lands  of  Upper  and  Lower 
"  Carnan,  deemed  and  taken  to  have  been  renewed 
"  for  the  benefit  of  the  Plaintiffs,  and  as  a  security 
€€  for  the  two  annuities  of  300/1  and  200/.  a  year, 
"  and  of  the  arrears  thereof,  for  the  terms  re- 
"  spectively  of  twenty-one  years  from  the  date 
"  of  the  last  renewal  or  new  lease  of  the  lands 
"  and  premises,  obtained  by  the  Defendant 
"  Robert  Haig  from  the  Bishop  of  Kilmore. 
"  And  it  was  further  ordered,  adjudged,  and 
"  decreed,  that  the  trusts  of  the  deed  of  the  22d 
"  day  of  June,  1809,  be  carried  into  execution. 
"  And  it  is  referred  to  one  of  the  Masters  of  the 
"  Court  to  take  an  account  of  300/.  and  200L  ; 
"  and  that  in  taking  the  account,  &c,  the  Master 
"  to  take  an  account  of  all  debts,  charges,  and 
"  incumbrances  affecting  the  lands  and  premises  in 
€€  the  pleadings  mentioned,  prior  to  the  PlaintifPs 
"  annuities ;  and  also  an  account  of  all  debts, 
"  charges,  and  incumbrances  whatsoever  affecting 
"  the  estate  and  interest  of  James  Rawson  de- 
ceased, in  the  land  and  premises  in  the  pleadings 
mentioned,  and  their  priorities  in  respect  of 
"  each  other.     And  it  was  further  ordered,  ad- 
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1830.  "  judged,  and  decreed,  that  in  taking  the  accounts 
"  the  said  Master  do  inquire  and  report  particularly 
"as  to  the  rights  of  the  Defendant  Rebecca 
"  Rawson,  the  widow  of  James  Rawson,  and  her 
"  minor  son  Thomas  Rawson,  and  all  circum- 
"  stances  relating  thereto.  And  it  was  further 
"  ordered,  that  all  persons  having  any  debts, 
"  charges,  or  incumbrances  affecting  the  lands 
"  and  premises  in  the  pleadings  mentioned,  or 
"  any  part  thereof,  should  be  at  liberty  to  come 
"  in  and  prove  their  respective  demands." 

The   Master,  on  the  13th  of  January,   1826, 

among   other    things,    reported,     "  That  James 

€€  Rawson,  by  the  indenture,  conveyed  and  assured 

"  the  several  lands,  hereditaments,  and  premises 

H  in  the  pleadings  mentioned,   whereof  he  was 

"  seized  in  fee,  to  Edward  Shannon,  his  heirs  and 

"  assigns,  and  assigned  the  lands  and  premises  in 

"  the  pleadings  mentioned,  whereof  he  was  pos- 

"  sessed  for  terms  of  years,  to  Edward  Shannon, 

"  his  executors  and  administrators,  upon  trust,  iff 

"  the  manner  therein  mentioned,  to  secure  the 

"  payment  of  the  two  annuities ;  and  that  James 

"  Rawson   and    Rebecca  his   wife   did,   by  the 

indenture,  in  pursuance    and  execution   of  a 

certain  power  therein  recited,  limit  and  appoint 

unto  Edward  Shannon,  his  heirs  and  assigns, 

the  lands  of  Monaghanoose ;  and  did  also  limit 

and  appoint  to  Edward  Shannon,  his  executors, 

"  administrators,  and  assigns,  the  lands  of  Tully- 

"  naskea,  upon  trust,  to  secure  the  payments  of 

"  the  two  annuities ;  and  he  found  indorsed  on 

"  the  deed,  in  the  attestation  thereof,  the  following 

"  memorandum :  '  Signed,  sealed,  and  delivered,  it 

€€  f  being  first  agreed  upon  by  and  between  the 
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parties   hereto,    that  the  several   lands  and       1830. 
premises    bequeathed    to    Rebecca    Rawson 
under  the  will  of  Harriet  Smith,  her  sister, 
deceased,  shall  not  be  resorted  to  unless  the 
other  towns,  lands,  and  premises  herein  charged 
with  the  payments  of  the  annuities  of  800/. 
and  2O0L  to  Maximilian  Faviere,  his  heirs  and 
assigns,  shall  be  insufficient  to  pay  the  same, 
it  being  the  true  intent  and  meaning  of  the 
parties  hereto,   that  the  lands  and  premises 
of  James  Rawson  shall   always  in   the  first 
instance  be  resorted  to  for  payment  of  the 
annuities :  and  he  found  that  there  was  due 
and  owing  to  the  Plaintiffs,  Maria  Faviere, 
Louisa   Howse,     Thomas   Parsons  Poe  and 
Gertrude  his  wife,  on  foot  of  the  two  annui- 
ties of  300/.  and  200/.  a  year,  up  to  and  for 
the  1st  day  of  November,  1825,  the  sum  of 
2,305/.  lis.  9d.:  and  he  further  found,  that 
the    two    annuities    were    the    first    charge 
and  incumbrance  on  the  lands  and  premises 
in  the  pleadings  mentioned,   save  only  the 
arrears  of  rent  and  fines  therein-after  mention- 
ed to  be  due  to  the  Defendant  Robert  Haig ; 
and  save  also  the  legacy  therein-after  men- 
tioned to  be  due  to  the  Defendant  Rebecca 
Rawson,    administratrix  of  Patrick   Rawson 
deceased,  which  were  respectively  charged  on 
certain  parts  of  the  lands  and  premises  in  the 
pleadings  mentioned  prior  to  the   Plaintiff's 
demand/  " 
The  Master  also  found,  "  that  the  lands  of 
"  Killan  were  the  estate  in  fee  of  the   see  of 
"  Kilmore,  and  that  the  lands  were  held  in  the 
"  year  1791  by  Broughal  Newburgh,  as  immediate 
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1830.       "  tenant  to  the  then  Bishop  of   Kilmore ;   and 
"  that  by  certain    articles   of   agreement  made 
«c  under  the  seal  of  Broughal  Newburgh  of  the 
"  one  part,  and  Patrick  Smith  of  the  other  part, 
"  Broughal  Newburgh  demised  the  lands  of  Killan 
"  to  Patrick  Smith  for  a  term  of  twenty-one  years, 
"  at  the  yearly  rent   of   26/.   sterling,   payable 
"  half-yearly ;  and  that  Broughal  Newburgh,  for 
"  himself,  his  executors,  administrators,   and  as- 
"  signs,  covenanted  with  Patrick  Smith,  his  execu- 
"  tors,  administrators,  and  assigns,  that  so  often 
t€  as  he  or  they  should  for  ever  thereafter  renew 
"  the  lease  of  the  said  lands  and  premises  which  they 
"  then  held,  or  thereafter  might  hold,  from  the 
then  Bishop  of  Kilmore  or  his  successors,  that 
Broughal  Newburgh,  his  executors,  adminis- 
"  trators,  and  assigns,  would  renew  his  or  their 
"  term  of  demised  premises  to  Patrick  Smith,  his 
"  executors,  administrators,  and  assigns,  he  and 
"  they  paying  all  rent  and  arrears  of  rent ;  and 
"  also  for  every  50/.  which  Broughal  Newburgh, 
"  his  executors,  administrators,  and  assigns,  should 
"  be  raised  or  advanced  by  the  Bishop  of  Kilmore 
"  or  his  successors  in  the  rent  or  fines  of  the  said 
"  lands,  Patrick  Smith,  his  executors,  adminis- 
trators, and  assigns,  should  advance  the  sum  of 
one  shilling  in  the  pound  for  all  such  rent  as 
"  Patrick  Smith  was  thereby  bound  to  pay  to 
"  Broughal  Newburgh,  his  executors,    adminis- 
"  trators,  and  assigns,  and  also  should  pay  the 
"  further  sum  of  IS/,  by  way  of  a  fine,  at  the  end 
**  of  every  five  years,  during  the  demise.  He  found 
"  that  there  was  due  to  the  Defendant  Robert 
«  Haig,  for  rent  of  the  lands  of  Upper  and  Lower 
"  Carnan,  which  rent  has  accrued  due  since  the 
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"appointment  of  the    receiver  in  the  original       1830. 

"  cause,  the  sum  of  I67L  15s.  lOd.  which  had 

u  not  been  paid  by  the  receiver ;  which  sum  of  157/. 

"  15s.  10rf.,  together  with  the  renewal  fines  due 

"  to  Robert  Haig,  as  assignee  of  Broughal  New- 

"  burgh,  for  keeping  alive  the  interest  in  the  lands; 

"  with  interest  for  the  same  from  the  respective 

"  times  when  the  same  were  due  and  payable, 

"  the  Master  thereby  found  was  the  first  charge 

"  on  the  lands  of  Upper  and  Lower  Carnan." 

The  Master  also  found,  "  That  the  lands  of 
"  Killan,  under  which  Broughal  Newburgh,  the 
"  lessor  in  the  lease  of  the  3d  of  November,  1791* 
"  held  the  same,  had  been  from  time  to  time 
"  renewed;  and  that  the  estate  and  interest  of 
t€  Broughal  Newburgh  therein  had,  previous  to 
"  the  month  of  August,  1814,  come  to  and  vested 
"  in  Cornelius  Gautier;  and  that  Cornelius  Gautier, 
by  deed  bearing  date  the  17th  of  August,  1814, 
reciting  that  the  then  Bishop  of  Kilmore  had  by 
lease,  bearing  date  the  20th  of  December,  1812, 
"  demised  the  lands  of  Killan  to  him  for  a  term  of 
"  twenty-one  years,  from  the  1st  of  May  then  last, 
"  for  the  considerations  therein  mentioned,  convey- 
"  ed  and  assigned  the  lands  of  Killan  to  Robert 
"  Haig,  his  executors,  administrators,  and  assigns, 
"  for  the  then  residue  of  the  term  of  twenty-one 
"  years ;  and  he  found  that,  by  virtue  of  the  said 
c<  indenture,  Robert  Haig  became  possessed  of 
"  and  entitled  to  the  estate  and  interest  of 
<c  Broughal  Newburgh,  the  lessor  in  the  lease  of 
*  the  3d  of  November,  1791*  in  the  lands  of 
"  Killan  ;  and  that  he  was  also,  by  virtue  of  the 
"  sale  at  the  Royal  Exchange,  and  of  the  deed  of 
€€  the  7th  of  September,  1814,  possessed  of  and 
"  entitled  to  the  estate  and  interest,  and  benefit 
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1830.       "  of  renewal,  of  Patrick  Smith,  the  lessee  therein* 
"  in  one-fifth  part  of  the  lands  and  premises/9 

The  Master  also  found,  "  That  there  was  due 
u  to  Robert  Haig,  for  rent  of  the  lands  of  Kil- 
"  Ian,  the  sum  of  211/.  14$.  2tf.,  which,  together 
"  with  such  fines  as  Robert  Haig  was  entitled  to 
u  out  of  the  lands,  together  with  interest,  was  the 
"  first  charge  on  the  lands  of  Killan." 

The  Master  also  found,  "  That  there  were  no 
"  charges  or  incumbrances  on  the  lands  and 
"  premises  in  the  pleadings  mentioned  prior  to 
"  the  Plaintiff's  annuities,  save  the  said  sum  of 
"  167 U  15s.  lOd.  due  to  Robert  Haig  for  ar- 
"  rears  of  rent,  renewal  fines,  and  interest  out  of 
"  the  lands  of  Carnan ;  and  save  the  sum  of 
"  211/.  Us.  2d.  due  to  Robert  Haig  for  arrears  of 
"  rent,  renewal  fines,  and  interest  out  of  the  lands 
"  of  Killan ;  and  except  the  legacy  of  202/.  due  to 
"  Rebecca  Rawson  as  administratrix,  which  legacy 
"  is  a  charge  on  the  lands  of  Monaghanoose  and 
"  Tullynaskea.  And  he  found,  that  the  two 
"  annuities  of  300/.  and  200/.  granted  to  Maxi- 
"  milian  Faviere,  and  now  vested  in  the  Plaintiffs 
"  or  their  trustees,  is  the  first  incumbrance  on  the 
"  lands  and  premises  in  the  pleadings  mentioned, 
"  except  the  sums  due  to  Robert  Haig  and 
IC  Rebecca  Rawson." 

To  this  report  the  Respondents,  Maria  Faviere, 

Louisa  Howse,  Thomas  Parsons  Poe  and  Gertrude 

his  wife,  filed  the  three  following  exceptions  : — 

First  Exception.— For  that  the  said  Master 

has,  in  and  by  his  said  report,  reported  that  a 

certain  sum  of  I67/.  15s.  lOd.  therein  mentioned, 

together  with  the  renewal  fines  due  to  the  said 

Robert  Haig,  as  assignee  of  Broughal  Newburgb, 

"  for  keeping  alive  the  interest  in  said  lands,  with 
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interest  on  the  same  from  the  respective  times       1830. 

when  same  were  due  and  payable,  is  the  first 
"  charge  on  the  lands  of  Upper  and  Lower  Carnan 
"  in  the  pleadings  mentioned ;  whereas  the  said 
"  Master  ought  not  to  have  reported  that  any 
u  renewal  fines  were  due  to  the  said  Robert  Haig, 
"  as  assignee  of  Broughal  Newburgh,  for  keeping 
"  alive  the  interest  in  said  lands,  or  that  interest 
"  was  due  to  the  said  Robert  Haig  on  the  foot  of 
"  such  fines. 

"  Second  Exception. — For  that,  supposing  that 
"  said  Master  was  warranted  in  reporting  that  any 
"  fine  or  fines  was  or  were  due  to  said  Robert  Haig 

in  respect  of  said  lands  of  Upper  and  Lower 

Carnans,  said  Master  should  have  reported  such 

fine  or  fines  only  as  are  payable  under  and  by 
€€  virtue  of  the  said  lease  of  said  lands  of  the  7th 
€t  day  of  November,  1791,  in  the  pleadings  men- 
"  tioned,  and  of  the  covenants  therein  contained, 
"  to  be  due  to  the  said  Robert  Haig,  and  to  be  a 

charge  on  the  said  lands,  and  should  not  have 

reported  that  any  interest  was  due  or  payable  on 

or  in  respect  of  such  fines. 

Third  Exception.— For  that  the  said  Master, 
"  in  and  by  his  said  report,  has  reported  that  a 
"  certain  sum  of  211/.  14s.  2d.  therein  mentioned, 
"  together  with  such  fines  as  the  said  Robert  Haig 
"  is  entitled  to  out  of  said  lands,  together  with 
€€  interest  as  before  stated,  is  the  first  charge  on 
"  the  lands  of  Killan  in  the  pleadings  mentioned  ; 
"  whereas  the  said  Master  ought  not  to  have 
"  reported  that  any  interest  was  or  is  due  or  pay- 
"  able  to  the  said  Defendant  and  Robert  Haig  upon 
*  or  in  respect  of  any  such  fines." 

On  the  1st  of  March,  1826,  the  cause  was  heard 
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1830.  on  the  report,  exceptions,  and  merits,  when  it  was 
decreed,  so  far  as  relates  to  the  said  exceptions, 
"  That  it  be  referred  to  Roderick  Connor  Esquire 
"  to  vary  the  report,  pursuant  to  the  rules  made 
"  on  the  special  point  in  the  report,  and  on  excep- 
"  tions  taken." 

On  the  6th  of  June,  1826,  the  Master,  in  pur- 
suance  of  the  decree,  among  other  things,  reported, 
"  That  by  deed  of  the  22d  of  June,  1809,  made 
"  between  James  Rawson  and  Rebecca  Rawson 
"  otherwise  Smith  of  the  first  part,  Maximilian 
"  Faviere  deceased  of  the  second  part,  and  the  De- 
"  fendant  Edward  Shannon  of  the  third  part,  the 
"  said  James  Rawson,  for  the  consideration  therein 
"  mentioned,  granted,  bargained,  and  sold  to  Max- 
"  imilian  Faviere,  his  heirs  and  assigns,  an  annuity 
"  or  yearly  rent-charge  of  300/,  a  year  during  the 
"  natural  life  of  the  Plaintiff  Louisa  Howse  his 
"  daughter,  and  also  an  annuity  or  yearly  rent- 
€€  charge  of  200/.  for  the  natural  life  of  the  Plain- 
"  tiff  Gertrude  Poe  his  daughter,  and  thereby 
"  charged  the  said  two  annuities  on  the  several 
"  lands,  hereditaments,  and  premises  in  the  plead- 
"  ings  mentioned,  being  the  town  and  lands  of 
"  Aughnakee,  Shancrock,  Tullyvaltry,  and  Tony- 
"  fole,  and  also  upon  the  town  and  lands  of 
"  Upper  and  Lower  Carnan,  and  also  upon  the 
"  town  and  lands  of  Killan,  &c. ;  and  that  James 
"  Rawson,  by  the  said  indenture,  conveyed  and 
"  assured  the  lands  of  Aughnakee,  Shancrock, 
u  Tullyvaltry,  and  Tonyfole,  whereof  he  was 
"  seised  in  fee,  to  Edward  Shannon,  his  heirs  and 
"  assigns,  upon  trust,  to  secure  the  payment  of  the 
"  said  two  annuities ;  and  that  James  Rawson,  by 
"  the  said  indenture,  assigned  and  conveyed  the 
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-k:         «  lands  of  Upper  and  Lower  Carnan  and  Kill  an,       1830 
ens  "  whereof  he  was  possessed  for  terms  of  years,  to 

:i:l  "  Edward  Shannon,  his  executors,  administrators, 

and  assigns,  for  the  several  terms  therein  then  to 
come  and  unexpired,  and  for  all  future  renewals 
"  thereof,  upon  trust  to  secure  the  payment  of  the 
"  said  two  annuities ;  and  that  James  Rawson 
and  RebeccaRawson  his  wife,  by  the  said  inden- 
ture, in  pursuance  and  execution  of  a  certain 
"  power  therein  recited,  limited  and  appointed 
"  unto  the  said  Edward  Shannon,  his  heirs  and 
"  assigns,  the  lands  of  Monaghanoose ;  and  also 
"  limited  and  appointed  to  Edward  Shannon,  his 
"  executors,  administrators,  and  assigns,  the  lands 
"  of  Tullynaskea,  upon  trust,  to  secure  the  pay- 
"  ment  of  said  two  annuities ;  which  lands  of 
"  Monaghanoose  and  Tullynaskea  were  bequeathed 
"  to  Rebecca  Rawson  by  her  late  sister  Harriet 
«  Smith." 

The  Master  by  his  report  then  stated,  as  in  his 
former  report*,  "  a  memorandum  indorsed  on  the 
"  deed,  declaring  it  to  be  the  true  intent  and 
"  meaning  of  the  parties  that  the  lands  and  pre- 
"  mises  of  James  Rawson  should  be  always,  in 
«  the  first  instance,  resorted  to  for  payment  of  the 
"  the  annuities." 

The  Master  also  reported,  "  That  there  was 
"  due  and  owing  to  the  Plaintiffs,  Maria  Faviere, 
«  Louisa  Howse,  Thomas  Parsons  Poe  and  Gertrude 
*  his  wife,  on  foot  of  the  two  annuities  of  3O0L  and 
*'  200£  a  year,  up  to  the  1st  day  of  May,  1826,  the 
"  sum  of  2,555/.  lis.  9d. ;  and  that  the  said  two 
€i  annuities  were  the  first  charge  and  incumbrance 

♦  Ante,  pp.  404?,  5. 
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1830.  <<  on  the  lands  and  premises  in  the  pleadings  men- 
(C  tioned,  save  only  the  legacy  due  to  the  Defendant 
"  Rebecca  Rawson,  and  the  interest  thereof,  which 
"  legacy  was  a  charge  on  the  lands  of  Monaghan- 
"  oose  and  Tullynaskea  only,  prior  to  the  Plaintiff's 
"  demand. 

The  Master  also  reported,  "  That  on  the  22d 
"  of  June,  1809,  James  Rawson  was  in  possession 
"  of  the  lands  and  premises  in  the  pleadings  men- 
"  tioned  ;  and  that  he  remained  and  continued  in 
*c  possession  thereof  until  the  month  of  November, 
"  1810,  when  he  became  a  bankrupt,  and  that  a 
"  commission  of  bankruptcy  issued  against  him 
"  on  the  17th  day  of  November,  1810,  and  that 
"  Michael  Byrne  and  Joseph  Dickson  were  chosen 
"  assignees  of  the  estate  and  effects  of  James 
"  Rawson  under  the  commission ;  and  that  Michael 
u  Byrne  and  Joseph  Dickson,  as  such  assignees, 
"  entered  into  possession  of  the  lands  and  premises 
in  the  pleadings  mentioned ;  and  that  on  or  about 
the  day  of  July,  1814,  they  caused  the 

same  to  be  set  up  to  be  sold  at  the  Royal 
"  Exchange  in  the  city  of  Dublin,  and  that  the 
"  Defendant  Robert  Haig  became  the  purchaser 
"  thereof;  that  the  same  were  accordingly  con- 
"  veyed  to  him  by  indenture  bearing  date  the  7th 
"  day  of  September,  1814,  and  thereupon  Robert 
"  Haig  entered  and  remained  in  possession,  and  in 
41  receipt  of  the  rents  and  profits  thereof,  until  the 
"  1st  day  of  February,  18 16,  when  a  receiver  was 
"  appointed  in  the  original  cause,  and  that  such 
"  receiver  had  been  since  in  receipt  of  the  rents 
if  and  profits  thereof." 

The  Master  also  reported,  "  That  Robert  Haig, 
"  from  the  7th  September,  1814,  up  to  the  month 


« 

cc 


€4 
€€ 


Otf    APPEALS   AtfD    WRITS   OF   ERROR.  413 

"  of  February,  1816,  being  in  possession  of  the       1830. 

"  lands  and  premises,  received  the  rents  and  profits 

11  thereof,  and  applied  and  disposed  of  the  same  in 

"  discharge  of  part  of  the  arrears  due  to  the  Plain- 

"  tiffs  and  to  some  other  of  the  annuitants  ;  and 

*c  that  since  the  appointment  of  a  receiver  in  the 

u  original  cause  the  rents  and  profits  of  the  lands 

"  and  premises  had  been  paid  and  applied,  pur- 

t€  suant  to  orders  of  the  Court  from  time  to  time, 

"  made  in  the  original  cause." 

The  Master  also  reported,  "  That  the  lands  of 
€€  Upper  and  Lower  Carnan  were  part  of  the  lands 
"  of  Maybolg,  which  were  the  estate  in  fee  of  the 
if  see  of  Kilmore ;  that  in  the  year  1791  the  lands 
"  of  Carnan  were  held  for  a  certain  term  of  years 
byoneBroughal  Newburgh;  and  that  Newburgh, 
as  immediate  tenant  to  the  then  bishop  of  Kil- 
€i  more,  by  deed  bearing  date  the  7th  of  March, 
"  1791,  demised  the  same  to  one  Charles  Stewart 
"  for  a  term  of  twenty-one  years,  at  the  yearly  rent 
"  of  115/.  5s. ;  and  the  lease  contained  a  covenant 
€i  on  the  part  of  Broughal  Newburgh,  his  execu- 
tors, administrators,  and  assigns,  that  as  often 
as  they  should  renew  the  lease  of  the  lands  which 
they  held  or  might  hold  under  the  bishop  of 
"  Kilmore  or  his  successors,  they  would  renew  his 
"  or  their  term  of  the  demised  premises  to  Charles 
"  Stewart,  his  executors,  administrators,  and 
«  assigns,  he  and  they  paying  all  arrears  of  rent 
"  then  due ;  and  also  that  Charles  Stewart,  his 
"  executors,  administrators,  and  assigns,  should 
"  pay  to  Broughal  Newburgh,  his  executors, 
"  administrators,  and  assigns,  the  further  sum  of 
*•  57I.  125.  6rf.,  by  way  of  a  fine,  at  the  end  or  expi- 
ration of  every  five  years  during  the  demise;  and 
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1830.  "  also  the  sum  of  51.  on  every  SQL  which  the  bishop 
"  of  Kilmore  or  his  successors  should  increase  the 
"  fine  payable  by  Newburgh  to  the  bishop  or  see 
"  of  Kilmore/* 

The  Master  also  reported,  "  That  the  lands  of 
"  Maybolg,  and  the  estate  and  interest  of  Charles 
"  Stewart  therein,  by  virtue  of  the  lease,  vested 
<c  in  Patrick  Smith,  who  was  the  father  of  the 
"  Defendant  Rebecca  Rawson ;"  and  as  to  the 
lands  of  Killan  he  then  made  the  same  statement 
as  in  his  former  report. 

The  Master  also  reported,  "  That  by  a  deed  of 
"  partition  of  the  10th  of  May,  1809,  the  lands  of 
"  Upper  and  Lower  Carnan  were  allotted  and 
"  conveyed  to  James  Rawson,  as  and  for  his  fifth 
"  part  of  the  lands  of  Maybolg,  subject  to  the 
"  payment  of  one-fifth  part  of  the  annual  rent  of 
"  115/.  5s.,  and  to  the  fifth  of  the  quinquennial 
"  fine  of  57 L  12s.  6rf.,  and  also  to  the  fifth  of  the 
"  additional  or  increased  sum  of  51.  for  every  50L 
"  to  be  charged  by  the  bishop  of  Kilmore  or  his 
"  successors,  and  paid  by  Broughal  Newburgh, 
"  his  executors,  administrators,  and  assigns  ;  and 
"  that  the  lands  of  Killan  had  been  also  allotted 
and  conveyed  to  James  Rawson,  subject  to  the 
payment  of  the  yearly  rent  of  26/.  sterling,  and 
to  one  shilling  in  the  pound  for  every  50/.  of 
"  the  fine  of  the  lands  of  Killan  as  should  be 
"  raised  by  the  bishop,  and  to  the  further  sum 
"  of  IS/,  by  way  of  a  fine,  at  the  end  of  every  five 
"  years,  during  the  term  j  and  also  that  the  lands 
"  of  Monaghanoose  were  conveyed  to  William 
"  Corbett  and  William  Thomas  Briscoe  and  their 
"  heirs,  upon  trust,  for  such  uses  as  should  there- 
"  after  be  declared  of  and  concerning  the  same 
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"  by  any  deed  or  deeds  to  be  executed  by  James  1830. 
Rawson  and  Rebecca  his  wife,  notwithstanding 
her  coverture,  and  attested  by  two  credible 
subscribing  witnesses ;  and  in  default  of  such 
"  appointment,  and  subject  to  all  such  estate  and 
"  interest  as  should  be  created  in  pursuance 
"  thereof,  to  the  use  of  James  Rawson  and  Re- 
"  becca  his  wife,  and  the  survivor  of  them,  and 
"  to  the  heirs  and  assigns  of  Rebecca ;  and  that 
"  the  lands  of  Tullynaskea  were  by  the  said  deed 
"  assigned  and  conveyed  to  William  Corbett  and 
"  William  Thomas  Briscoe,  their  executors,  admi- 
"  nistrators,  and  assigns  for  the  residue  of  the 
"  term  of  years  thereof,  and  all  future  renewals 
"  thereof,  upon  trust  for  such  uses  as  should 
"  thereafter  be  declared  of  and  concerning  the 
"  same  by  any  deed  or  deeds  to  be  executed  by 
"  James  Rawson  and  Rebecca  his  wife,  notwith- 
"  standing  her  coverture,  and  attested  by  two 
"  credible  subscribing  witnesses ;  and  in  default  of 
"  such  appointment,  and  subject  to  all  such  estate 
"  and  interest  as  should  be  made  or  created  in  pur- 
"  suance  thereof,  to  the  use  of  James  Rawson  and 
"  Rebecca  his  wife,  and  the  survivor  of  them, 
"  and  the  executors,  administrators,  and  assigns 
"  of  James  Rawson." 

On  the  27th  of  June,  1826,  the  cause  was  heard 
on  the  Master's  further  report,  one  exception 
taken  thereto  by  the  Respondents,  and  also  on 
the  merits,  when  it  was  ordered  and  decreed, 
"  That  the  Defendants,  or  any  of  them,  do  pay  to 
"  the  Plaintiffs  the  amount  of  the  arrears  of  their 
"  annuities  as  reported  due  to  them,  together  with 
"  their  costs  in  this  cause,  as  directed  by  the  former 
"  decree,  and  the  costs  incurred  by  the  Plaintiffs 
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1830.       "  and  their  trustees  in  this  cause,  and    in  the 
"  causes  instituted  by  the  Defendants,  William 
"  Robinson  and  Elizabeth  his  wife,  and  Anthony 
"  L9  Estrange ;  and  in  default  of  the  same  being 
"  so  paid  in  six  calendar  months,  to  be  computed 
"  from  the  date   of  the   decree,  it  was  further 
"  ordered,  adjudged,  and  decreed,  that  the  Master 
"  in  the  cause  should  set  up  and  sell  to  the  best 
bidder  the  lands  and  premises  in  the  pleadings 
mentioned,  or  a  competent  part  thereof,  for  pay- 
"  ment  of  Plaintiff's  arrears  of  annuities  and  costs, 
"  as  directed  by  the  former  decree,  and  all  such 
"  arrears  and  costs  as  may  accrue  from  the  date 
"  of  the  report  of  the  6th  June,  1826,  subject  to 
"  the  Plaintiff's  two  annuities,  but  released  and 
"  discharged  from  the  subsequent  annuities  of 
"  the  Defendants,  Anthony  L'Estrange,  William 
"  Robinson  and  Elizabeth  his  wife,  and  Rebecca 
"  Rawson  ;  and  it  was  further  ordered,  that  the 
"  lands  and  premises  comprised  in  the  deed  of 
"  marriage  settlement  of  the  11th  day  of  March, 
"  1803,  executed  on  the  marriage  of  the  Defen- 
"  dant   Rebecca    Rawson   with    James  Rawson 
"  deceased,  be  in  the  first  instance  sold,  subject, 
"  as  aforesaid,  for  payment  of  the  arrears  of  Plain- 
"  tiff's  annuities  and  costs ;   and  if  the  sum  to 
"  arise  thereby  should  prove  insufficient  for  pay- 
"  ment  thereof,  it  was  further  ordered  that  the 
"  Master  should  set  up  and  sell  the  remaining 
"  lands  of  Monaghanoose  and  Tullynaskea,  to 
"  which  the  Defendant  Rebecca  Rawson  became 
ic  entitled  under  the  will  of  her  sister  Harriet 
"  Smith,  for  payment  of  the  arrears  of  the  Plain- 
"  tiff's  annuities  and   costs,  but  subject  to  the 
"  Plaintiff's  two  annuities :   And  it  was  further 


a 

<< 


For  the  Appellant. — Sir  E.  Sugden  and  Mr.  J. 
Miller. 

The  effect  of  the  decrees  and  orders  of  the 
Lord  Chancellor  of  Ireland,  dated  respectively 
the  15th  of  February,  1825,  1st  of  March,  1826, 
and  27th  of  June,  1826,  is  to  confound  together 
the  two  sorts  of  estates  and  interests  which  the 
Appellant  has  acquired  in  the  lands  of  Upper  and 
Lower  Carnan  and  Killan,  which  ought  to  be  care- 
fully kept  distinct  from  one  another,  and  thereby 
either  to  hold  the  Appellant  personally  liable  for 
the  payment  of  the  annuities  in  question,  or  to 
keep  on  foot  the  subleases  of  the  lands  out  of 
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€i  ordered,  that  all  proper  and  necessary  parties  1830. 
"  should  join  the  Master  in  proper  deeds  of  convey- 
"  ance  to  such  person  or  persons  as  should  become 
u  the  purchaser  or  purchasers  of  the  lands  and  pre- 
"  mises,  or  any  part  thereof;  and  after  payment 
"  of  the  arrears  of  the  Plaintiff's  annuities  and 
"  costs,  it  was  further  ordered,  that  the  several 
"  Defendants  should  be  at  liberty  from  time  to 
time  to  apply  to  the  Court  to  be  paid  out  of  the 
surplus  proceeds  of  such  sale  or  sales  the  sums 
reported  due  to  them,  together  with  their  costs, 
pursuant  to  the  former  decree,  and  according  to 
"  their  priority,  as  reported :  And  it  was  further 
"  ordered,  that  the  receiver,  heretofore  appointed 
«  over  the  lands  and  premises  in  the  pleadings 
"  mentioned,  should  be  continued,  for  payment  of 
"  the  accruing  gales  of  the  Plaintiff's  annuities, 
"  until  further  order." 

The  appeal  was  against  the  decrees  and  orders, 
respectively  dated  the  15th  February,  1825,  the 
1st  March,  1826,  and- the  27th  June,  1826. 
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1830.  which  they  are  payable,  while  at  the  same  time 
the  Appellant  is  not  allowed,  as  assignee  of 
Broughal  Newburgh,  to  exact  from  himself,  for 
keeping  on  foot  the  sublease,  those  rents  and 
renewal  fines  to  which  he  would  have  been  incon- 
testibly  entitled  if  the  sublease  had  been  in  the 
hands  of  a  stranger. 

The  Appellant,  by  the  deed  of  conveyance  of 
the  7th  of  August,  1814,  having  become  assignee 
of  the  interest  of  Broughal  Newburgh  in  the  lands 
so  demised  to  him  by  the  Bishop  of  Kilmore, 
paramount  to  the  interest  of  Rawson,  on  which 
alone  the  Respondent's  annuities  were  charged,  is 
entitled  to  stand  on  such  title,  and  to  claim  the 
benefit  of  every  right,  rent,  and  fines  for  renewal, 
which  Newburgh  could  himself  have  claimed  in 
ease  he  had  not  assigned  his  interest.  The 
Appellant  was  not  under  any  personal  obligation 
to  keep  on  foot  the  derivative  interest  which  had 
belonged  to  Rawson,  unless  the  persons  interested 
in  renewing  and  keeping  alive  such  sub-interest, 
or  their  trustee,  Edward  Shannon,  were  willing  to 
pay  the  rents  and  renewal  fines,  payable  to  the 
Appellant  as  assignee  of  the  interest  of  Broughal 
Newburgh,  more  especially  as  the  Appellant 
had  not  entered  into  any  covenant  or  engage- 
ment to  pay  the  annuities,  or  to  keep  in  force 
the  sublease  and  interest  on  which  they  were 
charged. 

The  first  trust  of  the  term  in  the  lands  created 
and  vested  in  Edward  Shannon  by  the  annuity 
deed  of  the  22d  June,  1809,  for  paying  and 
securing  the  annuities  to  Maximilian  Faviere,  was 
for  the  express  purpose  that  Edward  Shannon 
might,  in  the  first  place,  out  of  the  rents,  issues, 

14 


For  the  Respondent  U  Estrange. —The  Solicitor 
General. 

For  the  other  Respondents. — Mr.  Pemberton. 
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and  profits,  pay  and  keep  down  the  head-rent  and  1830. 
renewal  fines  payable  in  respect  of  James  Raw- 
son's  interest.  Such  rent  and  renewal  fines  were 
by  the  deed  made  and  agreed  to  be  a  paramount 
charge  upon  the  lands,  prior  to  any  claim  of  the 
annuitants,  and  independent  of  the  estate  and  claim 
of  the  Appellant,  as  assignee  of  Cornelius  Gautier, 
who  was  the  assignee  of  Newburgh.  The  arrears  of 
rent  and  renewal  fines  payable  in  respect  of  Raw- 
son's  estate  and  interest  ought,  consequently,  to 
have  been  decreed  to  be  paid  to  the  Appellant  as 
such  assignee  before  he  should  have  been  re- 
quired or  decreed  to  renew,  or  be  considered  as 
having  renewed  the  decree  for  the  benefit  of  the 
annuitants. 

The  annuities  granted  to  Faviere  were,  by  the 
deed  granting  the  same,  charged  upon  and  made 
payable  out  of  other  lands  belonging  to  James 
Rawson  and  his  wife,  as  well  as  the  lands  of  Car- 
nans  and  Killan ;  and  even  though  the  Appellant, 
as  the  assignee  of  Rawson,  should  be  held  bound 
to  keep  the  interest  in  the  lands  of  Carnans  and 
Killan  on  foot  for  the  benefit  of  the  annuitants, 
yet  the  Appellant  would  in  that  case  be  entitled 
to  have  the  rents  and  profits  of  the  other  lands 
applied,  pursuant  to  the  express  trusts  of  the  deed 
of  annuity,  to  pay  and  keep  down  a  proportional 
part  of  the  rent  and  renewal  fines  due  to  the 
reversioner  of  the  lands  of  Upper  and  Lower 
Carnans  and  Killan  in  respect  of  Rawson's  sub- 
interest  therein. 
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1830.  The  Appellant  is  in  the  same  situation  as  Raw- 

son  the  under-lessee.  He  could  not  have  thrown 
the  charge  upon  the  annuitants.  The  trustee  for 
the  annuitants  was  bound  to  pay  the  fines  and 
rents.  Rawson  could  never  have  contended  that 
the  annuitants  were  bound  to  pay  the  rents  and 
fines.  The  Appellant  took  the  property  from 
Rawson,  with  notice,  when,  in  1814,  he  being 
bankrupt,  his  interest  was  put  up  to  sale  and  pur- 
chased by  the  Appellant.  He  then  became  sub- 
lessee by  purchase ;  and  the  Respondents  acquired 
the  same  equity  as  they  had  before  against  Raw- 
son — to  require,  under  the  trust,  a  reversal  of  the 
lease,  and  to  have  the  fines  and  rents  paid.  The 
Appellant,  on  account  of  this  state  of  the  pro- 
perty, made  his  purchase  at  a  lower  price.  The 
contract  for  purchase  of  the  under-lease  was  in 
July,  1814.  In  August  the  Appellant  acquired 
the  title  of  head  landlord.  The  annuities  were 
paid  afterwards.  It  is  said  that  they  were  paid 
out  of  other  property.  That  is  immaterial ;  and  if 
true,  it  does  not  apply  to  L'Estrange,  whose  an- 
nuity was  charged  on  the  under-lease  only.  In 
the  deed  charging  the  annuities  there  was  a  cove- 
nant binding  Rawson,  and  therefore  binding  the 
Appellant,  his  assignee,  to  renew  the  lease  and 
pay  the  rents  and  fines.  The  difficulty  is  created 
by  the  conduct  of  the  Appellant  in  confounding 
the  interests  by  the  purchase.  He  therefore 
should  bear  the  inconvenience.  We  rest  our 
claim  on  the  decree  of  February,  1825. 

The  covenant  to  renew  runs  with  the  land,  and 
the  Appellant  cannot  be  in  a  better  situation  than 
Rawson.  Having  merged  the  lease  by  purchase 
of  the  reversion,  he  has  paid  no  fines  or  rents,  and 
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therefore  cannot  charge  the  Respondents.  The  1880. 
under-lease  is  subsisting  only  as  a  security  for 
their  benefit,  not  for  his.  The  point  has  been 
decided  in  Moody  v.  Mathews.*  If  any  right 
existed,  it  has  been  destroyed  by  merging  the 
interests,  which  is  the  act  of  the  Appellant.  The 
effect  is  the  same  as  in  the  case  of  a  devisee  of 
land,  subject  to  a  mortgage ;  if  he  pays  off  the 
mortgage  without  taking  an  assignment,  it  is  ex- 
tinguished. So,  if  a  surety  pays  off  a  bond,  taking 
no  assignment  from  the  obligee,  he  cannot  rank  as 
a  specialty  creditor.! 

For  the  Appellants,  in  reply. — If  the  decree  of 
1825  was  right,  the  lease  was  subsisting  under  the 
decree  of  1 8 1 4.  The  property  which  the  assignees 
had  to  sell  was  subject  to  its  fines  and  fees ;  after 
payment  of  those  incumbrances  the  annuitants 
were  entitled  ;  the  assignees  could  only  be  entitled 
to  the  equity  of  redemption  after  the  discharge  of 
the  incumbrances. 

To  suppose  that  there  is  any  merger  of  interests 
is  a  mistake  both  of  law  and  fact.  The  purchase 
was  in  1814 ;  the  Appellant  claims  by  a  deed 
executed  in  1809* 

This  is  not  a  covenant  running  with  the  land ; 
it  is  a  collateral  act.  If  a  purchase  is  made  sub- 
ject to  incumbrances,  the  purchaser  becomes  liable 
to  indemnify  the  vender  against  incumbrances ; 
but  it  is  not  so  in  the  case  of  a  purchase  under 
a  bankruptcy.     Fry  v.   Wilkins.\     The  purchase 

*  7  Ves.  174. 

f  Copis  v.  Middleton,  1  Turn,  and  Russ.  224-,  by  Lord  Eldon, 
reversing  the  judgment  of  Plumer,  M.  R.,  as  reported  2  Mad, 
410. 

t   1  Mer.  S44. 
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1 830.  having  been  made  in  1809,  all  difficulty  is  removed. 
The  lease  was  in  Shannon ;  he  was  the  party 
legally  entitled  to  renew ;  he  was  a  trustee  for  all 
the  parties  interested,  to  pay  the  fines  and  fees  on 
renewal,  to  discharge  the  annuities,  and  account 
for  the  trust  surplus  to  Rawson.  A  subsequent 
purchase  could  not  vary  the  right  of  the  parties. 

It  is  argued,  that  if  the  characters  and  interests 
were  distinct,  the  Appellant  could  not  enforce  this 
claim ;  but  the  Respondents  seeking  equity  as 
plaintiffs  must  do  equity,  the  case  of  Moody  v. 
Mathews  is  not  in  point ;  the  question  there  was 
between  the  incumbrancer  and  the  lessee  only. 

From  the  Master's  report  it  appears  that  nothing 
has  been  allowed.  The  Court  has  taken  the 
estate  and  administered  the  fund,  which  they  must 
do  according  to  the  law  administered  in  equity, 
that  is,  according  to  the  trust.  The  payment, 
therefore,  of  the  fines  and  fees,  must  precede  the 
annuities. 

The  Respondents  are  incumbrancers  claiming 
under  Rawson.  Shannon,  the  trustee  for  all  par- 
ties, was  bound  to  renew,  and  the  payment  of  the 
fines  and  rents  was  a  condition  precedent  to  the 
renewal.  How  could  there  be  any  merger  of  the 
trust  outstanding  in  Shannon  ?  The  Respondents 
in  their  cases  very  improperly  omit  to  notice  the 
existence  of  the  trust  term.  To  the  past  decree 
we  submit ;  there  was  no  need  of  appeal  from  it 
We  have  no  objection  to  the  sale  of  the  trust 
term;  but  the  last  decree  directs  a  sale  of  the 
lands.  The  Respondents,  the  annuitants,  by  their 
bill  only  claimed  that  interest  as  Rawson  had,  and 
disclaimed  all  interest  in  the  original  lease.  The 
interest  of  Rawson  was  subject  to  the  payment  of 
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the  renewal  fines  and  rents.  The  prayer  of  the  1830. 
bill  asks  for  an  account  of  those  fines  and  rents. 
To  what  end  or  for  what  purpose  but  to  satisfy 
them  ?  It  is  also  prayed  that  the  Appellant  may 
grant  an  underlease  upon  reasonable  terms,  pur- 
suant to  the  covenant.  That  must  be  on  payment 
of  fines  and  rent 

The  first  decreee  only  directs  that  the  trust  deed 
of  1809  should  be  carried  into  execution,  and  the 
consequent  accounts.  The  sale  of  the  lands  was 
directed  by  the  decree  of  1826.  The  decree 
should  have  directed  a  renewal  of  the  lease  to 
Shannon. 

In  the  course  of  the  argument  the  following 
observations  were  made  by 

The  Lord  Chancellor. — No  doubt,  Rawson  was 
liable  on  the  covenant ;  he  also  gives  a  security, 
not  upon  a  freehold,  but  a  leasehold  interest.  If 
the  lease  of  a  house  in  London,  subject  to  a  ground- 
rent,  were  given  as  a  security,  could  the  person 
to  whom  the  security  is  given  object  to  the  pay- 
ment of  the  ground-rent  ? 

The  Respondents  contend,  that  the  Appellant 
stands  in  the  place  and  condition  of  Rawson,  and 
that  he  is  therefore  liable  to  pay  the  annuities 
without  deducting  the  rents  and  fines.  But  when 
Rawson  pledged  the  lease  as  a  security  for  the 
payment  of  the  annuities,  did  he  do  more  than 
transfer  the  beneficial  interest  in  the  lease  ?  The 
covenant  does  not  run  with  the  land.  It  was  per- 
sonal to  the  covenantor. 

It  is  argued  that  the  decree  of  1825,  as  under- 
stood by  the  Master  according  to  his  first  report, 
was  right ;  but  that  on  the  second  reference  the 
Master  made  a  report  inconsistent  with  the  decree 
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1830.       of  1825,  and  then  the  Lord  Chancellor  of  Ireland 
makes  a  decree  according  to  the  second  report. 

The  decree  of  1825  declares  that  the  renewal 
of  the  lease  was  for  the  benefit  of  the  Respon- 
dents. If  they  obtain  further  security  by  means 
of  the  renewal,  can  they  have  that  benefit  without 
paying  the  renewal  fines  ? 

The  decree  of  1825  says  nothing  about  sale  of 
lands.  If  the  subsequent  decree  means  that  the 
Respondents  are  to  have  the  benefit  of  the 
renewed  leases  without  allowing  for  the  fines  and 
rents,  is  not  that  inconsistent  with  the  principle  of 
the  former  decree  ? 

It  is  the  nature  of  leasehold  security  to  be  sub- 
ject to  fines  and  rent 

If  the  decree  is  understood  to  be  for  a  sale,  not 
of  the  lands,  but  the  trust  term,  there  is  by  the 
trusts  an  express  provision  for  the  fines  upon 
renewal.  May  it  not  be  said  that  the  payment  of 
the  fines  and  rent  was  a  condition  precedent  to 
the  renewal  ? 

I  will  look  into  the  pleadings,  the  Master's  re- 
port, and  the  exceptions,  before  advising  upon  the 
judgment. 

If  the  decree  of  1826  is  to  be  reversed,  and  that 
of  1825  sent  back  to  be  set  right,  it  might  be  ex- 
pedient, to  save  expense,  that  some  direction  should 
be  given  to  restore  the  Master's  report,  which  was 
altered  upon  the  exceptions.  The  substance  of 
the  decision  would  then  be  to  set  up  the  first 
report. 


Dec.  4,  The  Lord  Chancellor. — This  case  involved  mat- 

1830.       ters  0f  considerable  difficulty,  requiring  a  minute 

attention  to  the  nature  of  the  pleadings.     The 


ON    APPEALS   AND    WRITS   OF   ERROR.  425 

case  turned  upon  the  pleadings  in  the  Court  of  1830. 
Chancery  in  Ireland,  from  which  the  appeal  is 
brought  Two  annuities  of  300/.  and  200/.  a 
year  had  been  granted  and  secured  upon  an 
under-lease  of  certain  leasehold  estates  in  Ireland, 
from  Broughal  Newburgh,  who  held  a  lease 
under  the  Bishop  of  Kilmore.  The  under- 
lease was  to  be  renewed  toties  quoties,  that  is  to 
say,  as  often  as  a  renewal  of  the  principal  lease 
should  become  necessary,  so  often  was  there  to  be 
a  renewal  of  the  under-lease  ;  and  this  interest  was 
conveyed  to  have  and  to  hold  to  Edward  Shannon 
and  his  executors,  administrators,  and  assigns  ;  but 
upon  the  trusts  therein-after  mentioned ;  and  those 
trusts  explicitly  provide  that  there  shall  be  first  of 
all  paid  the  rent  and  fines  (and  other  expenses  of  a 
nature  that  do  not  come  at  present  into  dispute,) 
and  then  the  annuities  in  question. 

The  Appellant  purchased  the  right  and  title 
of  Rawson,  who  granted  the  annuities.  He 
therefore  came  into  the  place  of  Rawson ;  and 
the  short  question  which  is  raised  for  the  deci- 
sion of  this  House  upon  these  very  complicated 
pleadings  in  which  it  was  involved  is  substan- 
tially this,  whether  or  not  this  security  to  the 
annuitants  can  be  made  available  as  a  prior  in- 
cumbrance, or  whether  or  not  the  rents  and  the 
charges  and  the  fines  must  take  the  precedence ; 
the  Court  of  Chancery  having  substantially,  by 
their  decree,  and  reference  back  to  the  Master 
who  dealt  with  the  case,  held  that  the  rents  and 
fines  were  not  to  be  paid  until  the  annuities  had 
been  satisfied.  That  is  substantially  the  question ; 
but  in  considering  that  question  it  is  material 
that  I  should  not  only  call  the  attention  of  your 
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1830.  Lordships  to  the  postponement  of  the  annuities  by 
the  plain  words  of  the  grant  until  the  rents  and 
fines  are  paid,  but  to  that  which  very  much 
furthers  the  argument  of  the  Appellant  in  this 
case,  the  particular  naturtf  of  the  bill  calling  for 
relief. 

The  prayer  of  the  bill  was,  that  the  two  annuities 
of  300/.  and  200/.  might  be  deemed  and  taken 
and  decreed  to  be  a  charge  upon  the  several  lands 
and  premises  in  the  said  therein  in  part  recited 
indenture  of  the  22d  of  June,  1809,  mentioned. 

These  lands  were  not  freehold  but  leasehold 
lands.  It  is  perfectly  clear,  therefore,  that  a 
charge  upon  the  land  must  be  subject  to  the  rents 
and  fines,  which  must  be  paid  in  order  to  preserve 
and  perpetuate  that  interest,  the  rents  and  fines 
being  the  first  and  prior  charge.  If  I  grant  an 
annuity  or  any  other  security  to  my  creditor,  and 
charge  it  on  a  leasehold  estate,  it  is  perfectly 
clear,  that  substantially,  generally  speaking,  the 
security  he  derives,  if  there  is  no  covenant  to  the 
contrary,  is  a  security  upon  the  beneficial  interest 
in  the  lease ;  that  is  to  say,  that  he  takes  the  lease 
and  comes  into  the  shoes  of  the  assignor,  and  pays 
the  rents  and  fines,  which  must  be  paid  in  order 
to  give  to  him  the  benefit  of  the  security.  By  a 
decree  of  the  15th  of  February,  1825,  following 
the  prayer  of  the  bill,  it  was  ordered,  that  the 
different  annuitants  or  their  representatives  should 
be  entitled  to  have  the  lease  of  the  3d  of  Novem- 
ber, 1791,  of  the  lands  of  Killan,  and  also  the 
lease  of  the  7th  of  November,  1791,  of  the  lands 
of  Upper  and  Lower  Carnan,  ,f  deemed  and  taken 
to  have  been  renewed  (which  they  never  were 
—  that  is  an  inaccuracy),  for  the  benefit  of  the 
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Plaintiffs;"  and  as  a  security  for  the  two  annuities  1&80. 
of  300/.  and  200/.  a  year,  and  of  the  arrears  thereof, 
for  the  terms  respectively  of  twenty-one  years  from 
the  date  of  the  last  renewal,  upon  a  new  lease  of 
the  lands  and  premise?  obtained  by  the  Defendant 
Robert  Haig  from  the  Lord  Bishop  of  Kilmore. 
And  it  was  further  ordered  and  decreed,  that  the 
trusts  of  the  deed  of  the  22d  of  June,  1809— that 
is,  the  annuity  deed — "should  be  carried  into 
execution,"  which  would  give  to  Shannon,  the 
Trustee  who  was  to  hold  for  the  annuitants  under 
that  clause,  a  right,  after  the  payment  of  the  rents 
and  fines,  and  charges. 

Upon  this  decree  being  pronounced,  it  was  re- 
ferred to  the  Master  to  see  what  sums  were  due, 
and  to  report  The  Master,  taking  the  decree  as 
the  ground  of  his  inquiry,  reported  the  matter, 
conformably  to  the  prayer  of  the  bill.  To  that 
report  exceptions  were  taken;  which  upon 
being  argued  were  allowed;  and  the  refer- 
ence then  made  to  the  Master,  it  is  agreed 
on  all  hands  was  a  reversal  of  the  principle 
on  which  the  Master  proceeded.  The  Mas- 
ter then,  according  to  the  new  view  which  he 
was  bound  to  take,  in  obedience  to  the  second 
reference,  found  that  the  annuities  were  the  first 
charge  and  incumbrance  on  the  lands  and  pre- 
mises in  the  pleadings  mentioned,  save  only  the 
legacy  thereafter  mentioned  to  be  due  to  the 
Defendant  Rebecca  Rawson,  administratrix  of 
Patrick  Rawson  deceased,  and  the  interest  there- 
of;  which  legacy  the  Master  reported  was  a  charge 
on  the  lands  of  Monaghanoose  and  Tilnas  Rea 
only,  "  that  is  to  say,  certain  freehold  lands  in  the 
pleadings  mentioned  prior  to  the  Plaintiff's  claim." 
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1830.  This  report  coming  back  afterwards  to  the  Court 
of  Chancery  a  general  decree  was  pronounced, 
containing  a  finding  altogether  different  from  the 
decree  of  1825,  and  from  the  view  taken  in  the 
Master's  first  report,  and  letting  in  the  grantees 
of  the  annuities  as  prior  incumbrancers,  and  per- 
sons entitled  to  take  the  benefit  without  paying 
the  rents  or  fines. 

I  have  stated  shortly  the  grounds  upon  which 
it  appears  to  me  that  it  is  impossible  to  support 
this  decree.  It  is  very  material  to  observe,  that 
in  the  second  supplemental  bill  there  is  an  express 
disclaimer  on  the  part  of  the  Plaintiffs,  the  pre- 
sent Respondents,  of  their  being  entitled  to  the 
interest  which  Broughal  Newburgh,  that  is  the 
original  lessee,  held  of  the  Bishop  of  Kilmore  in 
the  lands  of  Killan  and  Carnan,  except  on  such 
terms  as  should  be  fit  and  reasonable.  It  appears 
that,  on  the  27th  of  January,  1824,  the  Plaintiffs 
filed  an  amended  supplemental  bill  against  the 
Defendants  to  the  supplemental  bill,  praying 
"  that  the  Plaintiffs  might  be  decreed  entitled  to 
u  the  renewal  of  the  two  leases  of  the  3d  and  7th  of 
"  November,  1791,  and  the  covenants  for  renewal 
"  in  the  same,  as  a  security  for  the  payment  of  the 
"  said  two  annuities,  upon  such  terms  as  shall  be 
"  fit  and  reasonable."  The  Solicitor  General  dis- 
tinctly  admitted  that  this  bound  his  client.  It 
was  admitted  also  by  the  other  parties  who  ap- 
peared by  Mr.  Pemberton,  and  therefore  that  all 
recourse  under  the  liabilities  in  the  first  lease 
rested  on  these  parties. 

Now  these  two  decrees,  therefore,  are  perfectly 
inconsistent  with  each  other.  The  last  decree 
proceeds  on  a  ground  not  only  unlike,  but  directly 
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opposed  to  the  first  The  first  decree  most  accu-  l^BO. 
rately  and  most  correctly  followed,  and  was  a  com- 
pliance with  the  only  prayer  for  relief  contained 
in  the  bill.  It  is  therefore  quite  clear  that  these 
two  decrees  cannot  stand  together ;  and  it  appears 
to  me,  for  the  reasons  which  I  have  shortly  stated, 
that  the  first  decree  was  the  sound  one,  that 
the  first  decree  gave  that  which  alone  the  annui- 
tants had  a  right  to  ask,  namely,  to  come  in  as 
incumbrancers,  and  to  take  cum  onere  the  benefit 
of  the  security  :  that  they  came  in  as  under-lessees, 
and  under  the  toties  quoties  clause,  having  a  clear 
right  by  that  clause  to  the  benefit  of  renewal  to 
them  as  under-lessees  as  often  as  the  mesne  lessee 
obtains  his  renewal  from  the  Bishop.  To  that 
they  have  a  right,  and  to  no  more ;  they  have  come 
into  the  shoes  of  the  under-lessee  by  means  of 
their  security,  which  was  subject  to  the  payment 
of  the  rent  and  fines.  An  account  of  that  rent 
and  those  fines  must  therefore  be  taken  and  de- 
ducted from  what  they  are  to  receive  under  the 
leases  granted  to  Edward  Shannon,  he  being 
under  the  deed  constituting  the  securities,  the 
deed  of  1809,  a  trustee  for  the  payment  of  the 
annuities  after  the  incumbrances  shall  have  been 
discharged. 

My  proposition  will  be,  therefore,  that  the 
decree  of  the  27th  of  June,  1826,  be  reversed, 
and  that  the  decree  of  the  15th  of  February, 
1825,  be  altered  in  one  or  two  material  parti- 
culars. Much  litigation  has  unhappily  arisen  in 
this  case  from  the  ambiguity  of  the  expressions  of 
that  first  decree,  which  appears  to  have  misled  the 
counsel  below.  It  seems  to  have  misled  even  the 
Court  which  pronounced  that  decree,  and  it  cer- 
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1830.  tainly  has  misled  those  who  have  litigated  here, 
and  probably  has  gone  far  in  promoting  the  liti- 
gation which  has  taken  place.  There  is  no  doubt, 
when  you  come  to  examine  it,  what  the  real  mean- 
ing of  the  decree  was,  and  that  the  Appellant,  of 
that  decree,  if  rightly  construed,  had  no  reason 
or  interest  to  complain.  He  brought  it  under  re- 
view by  appeal,  rather,  I  apprehend,  on  account  of 
its  ambiguity  and  defects,  than  that,  rightly  under- 
stood, it  affected  his  interest.  It  follows  the  prayer 
of  the  bill,  and  gives  the  grantee  in  the  deed  of 
June,  1809,  that  to  which  alone  he  was  entitled. 
In  order  to  remove  the  ambiguity  of  that  decree, 
inasmuch  as  the  leases  are  said  to  have  expired, 
and  there  has  been  no  renewal,  and  inasmuch  as 
the  prayer  of  the  bill  is  for  the  renewal  of  leases 
under  the  toties  quoties  clause,  I  should  propose, 
after  the  words,  "  deemed  and  taken  to  have  been 
"  renewed  for  the  benefit  of  the  said  plaintiffs, 
"  and  as  a  security  for  the  two  annuities  of  300/. 
"  and  200/.  a  year,  and  of  the  arrears  thereof,  for 
"  the  terms  respectively  of  twenty-one  years  from 
"  the  date  of  the  last  renewal,"  to  add  this  clause : 
"  And  if  they  shall  not  have  been  renewed,  that 
"  the  said  leases  be  renewed  to  Edward  Shannon," 
(that  is  the  way  in  which  it  ought  to  be  done,  he 
being  the  trustee,  under  the  deed  of  June,  1809,) 
"  upon  the  trusts  of  the  deed  of  the  22d  of  June, 
"  1809,  in  the  pleadings  mentioned: — "And  it 
"  is  hereby  further  ordered  and  declared,  that 
"  the  trusts  of  the  said  deed  be  carried  into  full 
"  and  effectual  execution."  I  should  also  have 
proposed  to  refer  it  to  the  Master  to  carry  them 
into  execution,  which  would  have  given  rise  to  a 
tedious    and  expensive  operation  in   the   Mas- 
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ter's  office  ;  but  the  parties  have  agreed  to  what       1830. 
I  threw  out  for  their  consideration,  in  order  to 
save  this  delay  and  expense.     The  decree  of  1826 
being  reversed,  and  the  decree  of  1825  standing 
upon  the  reversal  of  that  of  1826,  implying  also 
a  reversal  of  the  second  reference  to  the  Master 
under  the  decree  of  1826,  according  to  the  prin- 
ciple of  that  decree  upon  which  he  altered  his 
last  report,   it  would   have   become    absolutely 
necessary  that    the    whole   operation  of  taking 
the  accounts  should  be  gone  through  once  more, 
at  a  very  considerable  expense  to  the  parties,  both 
of  time  and  money.    I  therefore  took  leave  to  ask 
the  learned  counsel  on  both  sides,  whether,  if  I 
should  be  of  opinion,  on  further  consideration  of 
these  points  on  which  the  court  decided,  that  the 
decree  of  1826    ought  to  be  reversed,  and  the 
decree  of  1825  set  up,   they  would  have  any 
objection  to  bind  themselves  by  their  consent, 
(without  which  it  could  not  be  done,)  to  allow  the 
first  report  of  the  Master  .to  be  restored.     No 
objection  to  that  report  being  sustainable,  that 
point  being  established,  they  at  once  agreed  to 
this,  which  was  evidently  a  proposition  very  bene- 
ficial to  all  parties ;  and  I  have  the  satisfaction  of 
proposing  to  your  Lordships  the  putting  an  end 
to  this  long  litigation-  by  reversing,  the  decree  of 
1826,  and  setting  up  the  decree  of  1825,  with 
this  addition,  that  the  orders  allowing  exceptions 
to  the  second  report  should  be  reversed,  with  the 
consent  of  all  parties,  and  with  the  like  consent 
of  all  parties,  that  the  first  report  be  confirmed. 
This  will  put  an  end  to  this  litigation  in  the  only 
way  in  which  it  is  possible  to  satisfy  justice. 
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Ordered  and  adjudged,  that  the  decree  of  the  15th  of  Feb* 
ruary,  1825,  be  varied,  by  striking  out  thereof  all  the  words 
from  "deemed  and  taken"  down  to  the  word  "execution" 
inclusive,  and  by  inserting  in  lieu  thereof  the  words  following, 
that  is  to  say, — "  if  they  have  already  been  renewed,  to  have 
"  been  renewed  for  the  benefit  of  the  said  Plaintiffs ;  and  as  a 
"  security  for  the  two  annuities  of  300&  and  2002.  a-year,  and 
of  the  arrears  thereof  for  the  terms  respectively  of  twenty- 
one  years,  from  the  date  of  the  last  renewal  or  new  lease  of 
"  said  lands  and  premises  obtained  by  the  said  Defendant, 
Robert  Haig,  from  the  Lord  Bishop  of  Kilmore ;  and  if  the 
same  have  not  already  been  reversed,  then  that  the  said 
leases  be  renewed  to  Edward  Shannon  upon  the  trusts  of  the 
deed  of  the  22d  of  February,  1809 ;"  and  by  adding  after  the 
words  "  prior  to  the  Plaintiff's  said  annuities"  the  words  follow- 
ing, that  is  to  say, — "  and  in  taking  such  account  declare,  that 
"  the  arrears  of  rent,  renewal  fines,  and  quinquennial  fines 
"  payable  under  the  said  leases  of  the  3d  and  7th  of  No- 
vember, 1791 ,  are  charges  upon  the  said  lands  and  pre- 
mises prior  to  the  Plaintiff's  said  annuities :"  And  it  is  further 
ordered,  adjudged,  and  decreed,  that  the  trusts  of  the  deed  of 
the  22d  of  June,  1809,  be  carried  into  full  and  effectual  execu- 
tion ;  and  it  is  by  consent  of  all  parties  further  ordered  and 
adjudged,  that  the  decretal  order,  bearing  date  the  1st  of 
March,  1826,  whereby,  &c,  be  and  the  same  is  hereby  dis- 
charged :  And  it  is  further  ordered  and  adjudged,  that  the 
decree,  bearing  date  the  27th  of  June,  1826,  be  and  the  same 
is  hereby  reversed :  And  it  is  further  ordered,  that  the  cause 
be  remitted  back  to  the  Court  of  Chancery  in  Ireland,  to  pro- 
ceed as  the  justice  of  the  case  may  require  consistently  with 
the  declarations  herein  contained. 
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ENGLAND. 

(COURT  OF   CHANCERY.)  mwmuu 

Alexander  Macdougall  -    -    -    Appellant. 
John  Vincent  Purrier      -    -    -    Respondent. 

The  Act  of  the  37th  Hen.  8.,  after  reciting  that  divers  variances, 
contentions,  and  strifes  had  grown  within  the  city  of  London, 
between  the  parsons,  vicars,  and  curates,  and  the  citizens 
and  inhabitants,  touching  the  payment  of  tithes,  oblations, 
and  other  duties,  for  appeasing  whereof,  as  well  the  said 
parsons,  vicars,  and  curates,  as  the  citizens  and  inhabitants, 
had  compromitted  and  put  themselves  to  stand  to  such  order 
and  decree  touching  the  premises  as  should  be  made  by  the 
archbishop  of  Canterbury  and  the  several  other  persons 
therein  named,  for  a  final  end  and  conclusion  to  be  had 
and  made  touching  the  premises  for  ever :  it  was  enacted, 
that  such  order  and  direction  as  should  be  made,  decreed, 
and  concluded  by  the  archbishop,  lords,  and  knights  in  the 
named,  or  any  six  of-  them,  before  the  1st  day  of  March 
then  next  ensuing,  concerning  the  payment  of  the  tithes, 
oblations,  or  other  duties  within  the  said  city  or  liberties, 
and  enrolled  in  the  King's  High  Court  of  Chancery  of 
Record,  should  stand  and  remain  and  be  as  an  Act  of 
Parliament,  and  should  bind,  as  well  all  citizens  and 
inhabitants  of  the  city  and  liberties  for  the  time  being, 
as  the  said  parsons,  vicars,  curates,  and  their  successors 
for  ever,  according  to  the  effect,  purport,  and  intent  of 
the  said  order  and  decree  so  to  be  made  and  enrolled. 

In  a  suit  instituted  by  the  impropriate  rector  of  the  parish  of 
Su  Helen's,  Bishopsgate,  against  the  occupier  of  a  house 
within  the  parish,  claiming  payment  by  way  of  composi- 
tion, as  under  a  decree  made  in  pursuance  of  the  Act,  it 
appeared  that  at  various  times,  from  the  date  of  the  Act 
to  the  time  of  filing  the  bill,  decrees  and  orders  had  been 
made  in  all  the  courts  of  Westminster  Hall,  and  in  the 
House  of  Lords,  upon  the  supposition  or  presumption 
that  a  decree  according  to  the  Act  had  been  made  and 
enrolled ;  but  no  proof  of  such  enrolment  was  produced  in 
the  cause ;  and  the  Defendants  to  the  suit  proved  that  the 
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1830.  records  had  been  searched,  and  that  no  such  enrolment 

was  to  be  found* 
Upon  these  pleadings  and  evidence  an  issue  was  directed  in 
puamiML  the  Court  below,  to  try  whether  the  decree  mentioned  in 

and  authorized  to  be  made  by  the  statute  was  duly  enrolled 
according  to  the  provision  in  the  statute. 
This  order  was  reversed  upon  appeal;  and  it  was  declared, 
that  if  to  give  effect  to  the  statute  it  was  necessary  that 
the  decree  should  be  enrolled,  it  ought  to  be  presumed 
that  the  decree  had  been  duly  enrolled. 

THE  Appellant,  on  the  24th  February,  1824, 
filed  a  bill  in  the  Court  of  Chancery,  stating,  that 
on  or  about  the  25th  day  of  March,  1822,  the 
Appellant  was  lawfully  seised  and  in  possession 
of  the  rectory  impropriate  of  the  parish  of  St. 
Helen's,  Bishopsgate,  in  the  city  of  London,  with 
the  rights  and  appurtenances  thereto  belonging, 
and  was  and  is  lawfully  entitled  to,  and  ought  to 
have,  receive,  and  enjoy  all  the  tithes,  and  rates 
for  tithes,  sums  of  money,  and  customary  pay- 
ments, and  all  other  dues  or  duties  due  and  pay- 
able to  the  rector  for  or  in  lieu  of  tithes,  which 
had  become  due  and  payable  from  the  inhabitants 
and  citizens  of  the  said  parish  for  all  and  every 
their  respective  houses,  shops,  warehouses,  cellars, 
and  stables,  and  other  buildings  and  tenements 
within  the  said  parish. 

That  by  a  certain  Act  of  Parliament  passed  in  the 
37th  year  of  the  reign  of  King  Henry  VIII.,  after 
noticing  and  reciting  an  Act  of  the  27th  of  the  same 
King,  and  an  order  or  decree  relating  to  the  pay- 
ment of  tithes  and  dues  in  the  city  of  London,  and 
reciting,  that  since  such  Act  divers  variances,  con- 
tentions, and  strifes  had  then  newly  risen  and 
grown  between  the  parsons,  vicars,  and  curates, 
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and  the  citizens  and  inhabitants,  touching  the       1830. 
payment  of  tithes,  oblations,  and  other  duties,  by 
reason  of  certain  words  and  terms  specified  in  the  «■ 

said  order,  which  were  not  so  plainly  and  fully  set 
forth  as  was  thought  convenient  and  meet  to  be ; 
for  appeasing  whereof,  as  well  the  said  parsons, 
vicars,  and  curates,  as  the  citizens  and  inhabitants, 
had  compromised  and  put  themselves  to  stand  to 
such  order  and  decree  touching  the  premises  as 
should  be  made  by  the  Archbishop  of  Canterbury 
and  the  several  other  persons  therein  named,  for 
a  final  end  and  conclusion  to  be  had  and  made 
touching  the  premises  for  ever :  therefore  it  was 
enacted,  that  such  order  and  direction  as  should 
be  made,  decreed,  and  concluded  by  the  before- 
named  Archbishop,  Lords,  and  Knights,  or  any 
six  of  them,  before  the  1st  day  of  March  then 
next  ensuing,  of,  for,  or  concerning  the  payment 
of  the  tithes,  oblations,  or  other  duties  within  the 
said  city,  or  liberties  of  the  same,  and  enrolled  in 
the  King's  High  Court  of  Chancery  of  Record, 
should  stand  and  remain  and  be'  as  an  Act  of 
Parliament,  and  should  bind,  as  well  all  citizens  and 
inhabitants  of  the  city  and  liberties  for  the  time 
being,  as  the  said  parsons,  vicars,  curates,  and  their 
successors  for  ever,  according  to  the  effect, purport, 
and  intent  of  the  said  order  and  decree  so  to  be 
made  and  enrolled.  That  in  pursuance  of  the  said 
Act  of  Parliament,  the  Right  Reverend  Father  in 
God,  Thomas,  then  Archbishop  of  Canterbury,  and 
certain  other  persons,  being  a  sufficient  number  of 
the  persons  in  the  said  Act  named,  did,  on  or 
about  the  34th  day  of  February  in  the  year  of 
our  Lord  1545,  duly  make  their  decree  touching 
the  matters  aforesaid,  whereby  it  was  ordered  and 
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1830.       decreed  that  the  citizens  or  inhabitants  of  the  city 
Vj>^-'      0f  London,  and  the  liberties  of  the  same  for  the 

•fACDOUGALL 

v  time  being,  should  yearly,  without  fraud  or  covin, 

for  ever  pay  their  tithes  to  the  parsons,  vicars, 
and  curates  of  the  said  city,  and  their  successors 
for  the  time  being,  after  the  rate  therein  and 
herein-after  mentioned  ;  (that  is  to  say,)  of  every 
10s.  rent  by  the  year  of  all  and  every  house  and 
houses,  shops,  warehouses,  cellars,  stables,  and 
every  of  them  within  the  said  city  and  liberty  of 
the  same,  \Q\d. ;  and  of  every  20*.  rent  by  the 
year  of  all  and  every  such  house  and  houses, 
shops,  warehouses,  cellars,  and  stables,  and  every 
of  them  within  the  said  city  and  liberties,  2$.  9<£» ; 
and  so  above  the  rent  of  20*.  by  the  year,  ascend- 
ing from  10s.  to  10*.  according  to  the  rate  afore- 
said :  And  further,  that  where  any  lease  was  or 
should  be  made  of  any  dwelling-house  or  houses, 
shops,  warehouses,  cellars,  or  stables,  or  any  of 
them,  by  fraud  or  covin,  reserving  less  rent  than 
had  been  accustomed,  or  was,  or  that  any  such 
lease  should  be  made  without  any  rent  reserved 
upon  the  same,  by  reason  of  any  fine  or  income 
paid  beforehand,  or  by  any  other  fraud  or  covin, 
then  and  in  every  such  case  the  tenant  or  farmer, 
tenants  or  farmers  thereof,  should  pay  for  his  or 
their  tithes  of  the  same  after  the  rate  aforesaid, 
according  to  the  quantity  of  such  rent  or  rents 
as  the  same  house  or  houses,  shops,  warehouses, 
cellars,  or  stables,  or  any  of  them,  were  last  letten 
for,  without  fraud  or  covin,  before  the  making  of 
such  lease:  And  further,  that  every  owner  or 
owners,  inheritor  or  inheritors,  of  any  dwelling- 
house  or  houses,  shops,  warehouses,  cellars,  or 
stables,  or  any  of  them,  within  the  said  city  and 
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liberties,  inhabiting  or  occupying  the  same  him-       1830. 
self  or  themselves,  should  pay  after  such  rate  or 
tithes  as  is  above  said,  after  the  quantity  of  such  ». 

yearly  rent  as  the  same  was  last  letten  for,  without 
fraud  or  covin :  And  further,  if  any  person  or 
persons  had  taken  or  thereafter  should  take  any 
mease  or  mansion-place  by  lease,  and  the  taker  or 
takers  thereof,  his  or  their  executors  or  assigns, 
did  or  should  inhabit  in  any  part  thereof,  and  had, 
or  had  within  eight  years  then  last  past  before  the 
said  order,  or  thereafter  would  or  should  let  out 
the  residue  of  the  same,  then  and  in  such  cases 
the  principal  farmer  or  farmers,  or  first  taker  or 
takers  thereof,  his  or  their  executors  or  assigns, 
should  pay  his  or  their  tithes  after  the  rate  afore- 
said according  to  his  or  their  quantity  therein,  and 
that  his  or  their  executors,  assignee,  or  assigns, 
should  pay  his  or  their  tithes  after  the  rate  above 
said,  according  to  the  quantity  of  their  rent  by  the 
year ;  and  that  if  any  person  or  persons  had  or 
should  take  divers  mansion-houses,  shops,  ware- 
houses, cellars,  or  stables  in  one  lease,  and  let  or 
should  let  out  one  or  more  of  the  said  houses, 
and  had  kept  one  or  more  in  his  or  their  own 
hands,  and  inhabit  in  the  same,  that  then  the  said 
taker  or  takers,  and  his  or  their  executors  or  as- 
signs, should  pay  his  or  their  tithes  after  the  rate 
above  said,  according  to  the  quantity  of  the  yearly 
rent  of  such  mansion-house  or  houses  retained  in 
his  or  their  hands,  and  that  his  assignee  or  assigns 
of  the  residue  of  the  said  mansion-house  or  houses 
should  pay  his  or  their  tithes  after  the  rate  afore- 
said, according  to  the  quantity  of  their  yearly 
rents :  And  further,  if  such  farmer  or  farmers,  or 
his  or  their  assignees,  of  any  mansion-house  or 
houses,  warehouses,  shops,  cellars,  or  stables,  had 
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*  jr"1L'      should  thereafter  let  over  all  lie  said  mansion- 
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*  house  or  houses  contained  in  his  or  their  lease  to 

one  person  or  to  divers  persons,  that  then  the 
inhabitants,  lessees,  or  occupiers  of  them,  and 
every  of  them,  should  pay  their  tithes  after  the 
rate  of  such  rents  as  the  inhabitants,  lessees,  or 
occupiers,  and  their  assignee  or  assignees,  had 
been  or  should  be  charged  withal,  without  fraud 
or  covin :  And  further,  if  any  dwelling-house 
within  eight  years  then  last  past  was  or  should  be 
thereafter  converted  into  a  warehouse  or  store- 
house, or  such  like,  or  if  a  warehouse,  store-house, 
or  such  like,  within  the  said  eight  years,  was  or 
should  thereafter  be  converted  into  a  dwelling- 
house)  that  then  the  occupiers  should  pay  tithes 
for  the  same  after  the  rate  above  declared  of 
mansion-house  rents:  And  further,  that  every 
principal  house  or  houses,  with  quay  or  wharf 
belonging  to  the  same,  should  pay  after  the  like 
rate  of  their  rents  as  aforesaid,  the  third  penny 
abated ;  and  that  other  wharfs  belonging  to  houses 
having  no  crane  or  gibbet  should  pay  for  his 
tithes  as  should  be  paid  for  mansion-houses  in 
form  aforesaid:  And  further,  that  where  any 
mansion-house,  with  a  shop,  stable,  warehouse, 
wharf,  with  crane,  timber-yard,  tenter-yard,  or 
garden  belonging  to  the  same,  or  as  parcel  of  the 
same,  was  or  should  be  occupied  together,  that  if 
the  same  should  be  thereafter  severed  and  divided* 
or  at  any  time  within  eight  years  then  last  past 
were  severed  and  divided,  that  then  the  fanner  or 
farmers,  occupier  or  occupiers  thereof,  should  pay 
such  tithes  as  is  above  said  for  such  shops,  stables, 
warehouses,  wharfs,  with  crane,  timber-yard, 
tenter-yard,  or  garden  aforesaid,  so  severed  and 
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divided,  after  the  rate  of  their  several  rents  there-  1880. 
upon  reserved :  And  further,  that  the  said  citizens  *^JL!~' 
and  inhabitants  should  pay  their  tithes  quarterly,  ___* 
that  is  to  say,  at  the  Feast  of  Easter,  the  Nativity 
of  St  John  the  Baptist,  the  Feast  of  St  Michael 
the  Archangel,  and  the  Nativity  of  our  Lord,  by 
even  portions :  And  further,  that  every  house- 
holder paying  10*.  rent  and  above  should,  for  him 
or  herself,  be  discharged  of  their  four  offering 
days ;  but  his  wife,  children,  servants,  or  others 
of  their  family,  taking  the  rights  of  the  Church  at 
Easter,  should  pay  2tf.  for  their  four  offering  days 
yearly ;  and  it  was  thereby  provided  and  decreed, 
that  if  any  house  or  houses  that  then  had  or 
thereafter  should  be  let  for  10s.  rent  by  the  year, 
or  more,  be,  or  had  within  eight  years  then  last 
past,  or  thereafter  should  be  divided  and  leased 
into  small  parcels  or  members,  yielding  less  yearly 
rent  than  10s.  by  the  year,  that  then  the  owner 
or  owners,  if  he  or  they  dwell  in  any  part  of  such 
house,  or  else  the  principal  lessee  or  lessees,  if  the 
owner  or  owners  do  not  dwell  in  some  part  of  the 
same,  should  thenceforth  pay  for  his  or  their 
tithes  after  such  rate  of  rent  as  the  same  house 
was  accustomed  to  be  let  for  before  such  division 
or  dividing  into  parts  or  members,  and  the  under- 
farmer  or  farmers,  lessee  or  lessees,  to  be  dis- 
charged of  all  tithes  for  such  small  parcels,  parts, 
or  members  rented  at  less  yearly  rent  than  10*. 
by  the  year,  without  fraud  or  covin,  paying  2rf. 
yearly  for  four  offering  days  :  And  it  was  thereby 
provided  that  the  decree  should  not  extend  to 
houses  of  great  men,  or  noblemen  or  noblewomen, 
kept  in  their  own  hands,  and  not  letten  for  any 
rent  which  in  times  past  had  paid  no  tithes,  so 
long  as  they  should  so  continue  unletten,  nor  to 
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1830;  any  halls  of  crafts  or  companies  so  long  as  they 
should  be  kept  unletten,  so  that  the  said  halls  in 
*m  times  past  had  not  used  to  pay  any  tithes :  And 
it  was  thereby  decreed,  that  where  less  sum  than 
after  l6jrf.  in  the  10s.  rent,  or  less  sum  than 
2;.  9d.  in  the  20*.  rent,  had  been  accustomed  to 
be  paid  for  tithes,  that  then  in  such  cases  the  said 
citizens  and  inhabitants  should  pay  but  only  after 
such  rate  as  had  been  accustomed :  And  it  was 
thereby  also  provided  and  decreed,  that  if  any 
person  or  persons  should  take  any  tenement  for  a 
less  rent  than  it  was  accustomed  to  be  letten  for, 
by  reason  of  great  ruin  or  decay,  burning,  or  such 
like  occasions  or  misfortunes,  that  then  such 
person  or  persons,  his  executors  or  assigns,  should 
pay  tithes  only  after  the  rate  of  the  rent  reserved 
in  his  or  their  lease,  and  none  otherwise,  as  long 
as  the  same  lease  should  endure. 

The  bill  further  stated,  that  the  decree  was 
sometime  after  the  making  thereof,  or  must  at 
this  distance  of  time,  and  after  the  same  had  been 
since  the  making  thereof  acted  upon,  be  presumed 
to  have  been  duly  enrolled  in  the  Court  of 
Chancery ;  for  the  bill  stated,  that  ever  since  the 
passing  and  making  of  the  said  last-mentioned  Act 
of  Parliament  and  decree,  the  same,  or  the  direc- 
tions of  the  said  decree,  had  been  observed  and 
obeyed  by  the  citizens  and  inhabitants  of  the  said 
city  of  London,  and  in  particular  by  the  inhabi- 
tants and  occupiers  of  houses  and  tenements 
within  the  said  rectory  and  parish  of  St  Helen's, 
Bishopsgate,  aforesaid,  or  the  titheable  places 
thereof;  and  that  the  said  citizens  and  inhabitants 
of  the  city  of  London  had,  conformably  thereto 
or  in  pursuance  thereof,  paid  their  tithes  at  or 
after  the  rate  in  the  said  decree  mentioned,  except 
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in  those  cases  in  which  such  citizens,  inhabitants,       1830. 
or  occupiers  were  thereby  specially  declared  to 

be  exempted,  or  liable  to  a  different  sum  or  rate     » 

in  respect  of  tithes,  or  in  cases  where,  by  agree- 
ment, a  less  sum  than  2*.  9d.  in  the  pound  has  been 
accepted  and  paid.  The  bill  then  stated,  that  by 
virtue  of  the  Act  of  Parliament  and  the  decree  the 
rector  for  the  time  being  of  the  parish  of  St  Helen's 
became  and  was,  and  that  the  Appellant  as  such 
present  rector  then  was  entitled  to  receive  and  be 
paid  all  money  due  and  payable  for  and  in  respect 
of  the  tithes,  oblations,  and  dues  arising  and 
payable  by  the  inhabitants  and  occupiers  of  houses, 
shops,  warehouses,  cellars,  stables,  edifices,  build- 
ings, wharfs,  and  quays  within  the  said  parish  of 
St  Helen's,  Bishopsgate,  at  and  after  the  rates  ex- 
pressed and  directed  to  be  paid  in  and  by  the  said 
decree ;  (that  is  to  say,)  for  every  10s.  rent  by  the 
year  of  all  houses,  shops,  warehouses,  cellars,  and 
stables  within  the  said  parish,  16£</.,  and  for  every 
20$.  rent  by  the  year  of  all  houses,  shops,  ware- 
houses, cellars,  and  stables  within  the  said  parish, 
2s.  9tf.,  subject,  however,  to  certain  particular  abate- 
ments in  the  said  decree  mentioned  and  specified, 
and  particularly  to  an  abatement  of  every  third 
penny  respectively,  as  to  certain  principal  houses 
with  quay  and  wharf,  having  any  crane  or  gibbet  be- 
longing to  the  same,  situate  within  the  said  parish. 
The  bill  then  proceeded  to  state  that  the  Respon- 
dent John  Vincent  Punier  had,  since  the  25th  of 
March,  1822,  up  to  and  until  the  25th  day  of  March 
then  last  past,  been  in  the  possession  or  occupation 
of  a  messuage  or  dwelling-house,  hereditaments  and 
premises,  situate  at  a  place  now  called  St  Helen's 
Place,  within  the  said  rectory  and  parish,  at  and  under 
a  certain  yearly  rent,  or  reservation  in  the  nature  of 
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1830.  rent,  which  had  been  or  was  formerly  or  thereto- 
fore, or  at  some  time  or  times,  paid  or  reserved  or 
»•  "  made  payable  for  and  in  respect  of  the  said  mes- 
suage or  dwelling-house,  hereditaments,  and  pre- 
mises, or  of  some  other  houses,  edifices,  or  build- 
ings, which  formerly  or  theretofore  were  erected 
and  stood  upon  the  site  of  the  said  messuages  or 
dwelling-houses,  hereditaments,  and  premises  then 
in  the  possession,  occupation,  or  holding  of  the 
said  Respondent,  or  upon  the  same  piece  or  parcel 
of  land  or  ground  on  which  the  said  messuage  or 
dwelling-house,  hereditaments,  and  premises  had 
been  since  erected  or  built,  or  then  stood,  and 
therefore  during  the  time  the  said  messuage  or 
dwelling-house,  hereditaments,  and  premises  were 
in  such  occupation  or  possession  of  the  said  Re- 
spondent, the  tithes,  or  payments  in  lieu  of  tithes, 
were  and  the  same  then  were  payable  by  him  to 
the  Appellant  as  such  impropriate  rector  of  the 
said  parish  of  St.  Helen's,  Bishopsgate,  as  afore* 
said,  for  and  in  respect  of  the  said  messuage  or 
dwelling-house,  hereditaments,  and  premises,  in 
manner  directed  by  the  said  decree,  and  in  pro- 
portion to  the  rent  then  paid  or  payable  for 
the  same,  or  the  payment  made  in  the  nature 
or  in  lieu  of  rent  for  the  same  during  such  time. 
The  bill  further  stated  that  the  Respondent  had 
himself,  and  all  former  owners  and  occupiers  of 
the  messuage  or  premises  then  occupied  by  him 
or  the  messuages  erected  and  built  upon  the 
site  thereof,  and  upon  the  piece  or  parcel  of 
land  or  ground  on  which  the  same  messuage  and 
premises  had  been  since  erected  and  built  and 
then  stood,  always,  or  at  various  times  since  the 
said  last-mentioned  Act  of  Parliament  and  decree 
were  made,  and  conformably  to  or  in  pursuance 
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and  by  virtue  thereof,  paid  to  the  former  rectors       1890 
for  the  time  being  tithes  or  tithe  rate  for  the  said 

messuages  and  premises,  at  the  rate  in  the  said     * 

decree  and  therein-before  mentioned,  or  at  some 
less  rate,  either  by  agreement  or  by  the  indulgence 
of  such  rector,  in  discharge  and  satisfaction  of 
and  for  the  tithe  or  rate  in  the  said  decree  men- 
tioned ;  and  that  the  sums  of  money  accrued  and 
become  due  and  payable  for  or  on  account  of  the 
said  tithe  or  dues  of  or  in  respect  of  the  said  mes- 
suage or  dwelling-house,  hereditaments,  and  pre- 
mises in  the  occupation  or  possession  of  the  said 
Respondent  had  not,  nor  had  any  part  thereof  since 
Lady-day,  1 822,  been  paid  to  the  said  Appellant, 
or  to  any  person  by  his  order,  or  to  his  use,  and 
there  was  then  a  sum  of  money  in  respect  of  seven 
quarterly  payments  of  tithes  of  the  said  messuage  or 
dwelling-house,  hereditaments,  and  premises  due 
and  owing  to  the  said  Appellant  by  the  said  Re- 
spondent ;  that  the  Appellant  had  applied  to  the 
said  Respondent,  and  requested  him  to  account  for 
and  to  pay  to  the  Appellant  the  money  due  to  him 
in  respect  of  the  said  tithes  or  dues,  and  requested 
him  to  disclose  the  yearly  and  other  rents  paid  by 
him  the  said  Respondent  for  the  messuage  or  dwel- 
ling-house, hereditaments  and  premises,  which 
then  were,  or  since  March  25th,  1822,  had  been  in 
possession,  occupation,  or  holding  of  him  the  said 
Respondent j  and  in  case  no  rent  was  paid  or  pay- 
able by  him  the  Respondent  for  or  in  respect  of 
the  said  premises,  then  to  set  forth  and  discover 
at  and  under  what  yearly  and  other  rents  the  same 
were,  and  when  last  possessed  and  occupied,  and 
to  account  to  the  Appellant  for  and  pay  to  him 
what  was  justly  due  from  the  Respondent  for  such 
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1830.       tithes  and  dues,  but  that  the  Respondent  had  re- 
fused so  to  do. 
«•_  The  bill  charged  (amongst  other  things)  that 

the  tithes  or  dues  were  payable,  and  that  the 
amount  of  the  several  sums  to  be  paid  by  the  Re- 
spondent ought  to  be  calculated  and  computed 
after  the  rate  and  in  manner  directed  by  the  said 
decree,  according  and  in  proportion  to  the  present 
improved  or  last  known  rent  or  rents  or  value  of 
the  said  messuage  or  dwelling-house,  hereditaments, 
and  premises,  and  not  otherwise  or  in  any  other 
manner :  And  the  bill  further  charged,  that  there 
was  not  and  were  not  any  customary  or  prescriptive 
sum  or  sums  of  money  due  and  payable  for  the 
said  messuage,  dwelling-house,  hereditaments,  and 
premises,  other  than  and  according  to  the  rate 
in  the  said  decree  mentioned.  The  bill  further 
charged,  that  the  Respondent  previously  to  the 
25th  of  March,  1822,  and  that  the  former  oc- 
cupiers of  the  messuage  or  dwelling-house,  heredi- 
taments, and  premises  then  in  the  occupation  of  the 
said  Respondent,  always  or  at  many  times  since  the 
passing  of  the  said  Act  of  Parliament  and  making 
the  said  decree,  and  in  pursuance  thereof,  rendered 
and  paid  to  the  rector  for  the  time  being  of  the 
said  parish  of  Saint  Helen,  Bishopsgate,  tithes  or 
tithe  dues,  calculated  at  2&  9d.  in  the  pound,  on 
the  then  yearly  rent  of  the  said  messuage  or  dwel- 
ling-house, hereditaments,  and  premises,  or  made 
or  paid  a  compensation  for  the  same.  The  bill 
alleged  that  the  Respondent  pretended  that  the 
decree  never  was  enrolled,  and  was  therefore  not 
binding  on  him  or  any  of  the  citizens  and  inhabi- 
tants of  the  city  of  London,  and  that  the  decree 
never  had  been  confirmed  or  recognized  as  law  in 
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any  court  of  justice,  and  had  never  been  enforced,  1830. 
acted  upon,  and  complied  with  in  any  manner  what- 
ever j  whereas  the  Appellant  charged  that  the  de-  ~™  •• 
cree  was  duly  enrolled,  and  that  by  some  accident 
which  could  not,  at  this  distance  of  nearly  three 
hundred  years,  be  accounted  for  or  ascertained,  the 
said  original  decree  and  the  enrolment  thereof  had 
been  destroyed  or  lost,  and  the  said  original  decree 
or  the  enrolment  thereof  could  not  then  be  found 
or  produced. 

The  Appellant  further  charged,  that  the  Act  of 
Parliament  and  decree  had  at  all  times  since  the 
making  thereof  been  accepted,  recognized,  en- 
forced, and  acted  upon  as  the  established  and  exist- 
ing law  and  custom  relating  to  tithes,  or  dues  relating 
thereto,  to  be  paid  by  the  citizens  of  London,  and 
by  persons  holding  or  occupying  houses,  mes- 
suages, and  premises  within  the  said  city  and  its 
liberties,  and  in  particular  in  the  said  parish  of 
St  Helen,  Bishopsgate ;  and  that  ever  since  the 
making  and  passing  the  said  Act  of  Parliament  and 
decree  the  same  had,  and  then  had,  the  force  and 
effect  of  an  Act  of  Parliament,  and  that  the  said 
Respondent  ought  to  pay  his  tithes  accordingly. 

The  bill  further  charged,  that  the  Act  of  Parlia- 
ment and  decree  were,  at  some  short  time  after  the 
making  of  the  decree,  duly  entered  and  copied  in 
a  register  book  kept  by  Bonner,  then  Bishop  of 
London,  wherein  the  rights  and  property,  affairs 
and  transactions,  of  and  relating  to  the  see  of 
London,  and  the  deeds  and  papers  relating  thereto 
from  the  year  1539  to  the  year  1559,  were  re- 
gistered, and  which  book  was  then  deposited  and 
preserved  in  the  Cathedral  Church  of  St.  Paul  in 
the  city  of  London ;  and  that  it  appeared  by  the 
copy  of  an  indorsement  on.  the  decree  copied  an£ 
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1880.       entered  in  the  same  book,  and  that  the  fact  was, 
w*w     that  the  decree,  duly  signed  and  sealed  by  the  per- 
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••_  sons  who  made  the  same,  was  on  the  25th  day  of 
the  said  month  of  February,  1545,  delivered  to 
Bishop  Bonner  by  the  Archbishop  and  the  other 
persons  who  made  the  same,  and  that  the  Bishop  on 
the  25th  day  of  February,  1545,  delivered  the  said 
decree  to  his  registrar  for  safe  custody,  and  that  the 
same  was  accordingly  so  kept  and  preserved. 

The  bill  further  charged,  that  the  Bishop,  as  the 
head  and  superintendent  of  the  clergy  of  the  city  of 
London,  was  the  proper  person  to  have  the  custody 
of  the  decree ;  and  that  the  decree  had  been  con- 
stantly printed  by  the  King's  printers  along  with  the 
existing  statutes  of  this  realm,  and  as  forming  part 
of  the  said  Act  of  Henry  VIIL,  and  as  having  been 
duly  made  in  pursuance  of  the  said  Act ;  and  that 
the  decree  had  been  uniformly  received  and  acted 
upon  in  the  courts  of  justice  in  this  kingdom,  and 
considered  by  the  King's  Judges  in  all  times  since 
the  making  thereof  as  a  valid  and  existing  decree, 
and  as  having  been  duly  made  and  enrolled,  and 
as  having  the  force  and  effect  of  an  Act  of  Par- 
liament; and  that  many  decrees  and  orders  of 
the  King's  court  of  justice  had  been  made  and 
founded  on,  pursuant  to  the  said  Act  of  Parlia- 
ment and  decree ;  and  that  the  citizens  and  inha- 
bitants of  the  city  of  London  had  been  ordered, 
decreed,  and  adjudged  to  pay  their  tithes  at  and 
after  the  rate  of  2s.  9<L  in  the  pound,  calculated 
on  the  yearly  rate  and  value  of  the  houses  and 
premises  in  their  occupation  respectively,  accord- 
ing to  the  decree  and  the  true  intent  and  meaning 
thereof;  and  that  the  citizens  and  inhabitants  of  the 
city  of  London  had  paid  their  tithes  accordingly 
pursuant  thereto,  except  in  certain  parishes  within 
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the  liberty  of  the  said  city,  which  were  exempted       1830. 
by  Act  of  Parliament  after  the  fire  of  London.  uIodowam* 

The  Appellant  further  charged,  that,  except  by  «• 

force  of  the  said  Act  of  Henry  VIII.  and  decree, 
the  clergy  of  London  had  not  received  and  were 
not  entitled  to  receive  any  tithes  or  any  payment  in 
repect  of  tithes :  And  the  bill  further  charged,  that 
a  prior  Act  of  the  27th  year  of  King  Henry  VIIL, 
relating  to  the  tithes  in  the  city  of  London,  had 
been  held  to  have  been  repealed  by  the  said  Act 
of  the  S7th  of  Henry  VIIL ;  and  that  the  said 
Act  of  the  27th  of  Henry  VIIL  had  never,  since 
the  passing  of  the  said  Act  of  the  37th  of  Henry 
VIIL  and  the  making  the  said  decree,  been  in 
any  manner  acted  on  or  observed,  and  been  deemed, 
taken,  or  considered  to  be  a  valid  and  subsisting 
Act,  as  it  would  have  been  in  case  the  said  decree 
had  not  been  duly  made  and  enrolled. 

The  Appellant  further  charged  and  insisted  that 
it  was  not  necessary  at  that  distance  of  time  to  pro- 
duce or  prove  the  actual  enrolment  of  the  said  de- 
cree, but  that  such  enrolment  ought  to  be  pre- 
sumed ;  and  if  the  same  were  not  actually  enrolled, 
yet  the  said  decree,  having  been  so  recognized, 
acted  upon,  adopted,  and  received,  ought  to  be 
treated  and  considered  of  the  same  force  and  effect 
as  if  the  actual  enrolment  were  extant  and  produced : 
And  the  bill  charged,  that  the  Respondent  had  in 
his  possession  or  power  books,  accounts,  and  docu- 
ments by  which  the  matters  in  the  bill  might  appear, 
but  which  he  refused  to  produce. 

The  bill  therefore  prayed  that  an  account  might 
be  taken,  under  the  direction  and  decree  of  the 
Court,  of  all  sums  of  money  due  and  owing  to  the 
Appellant  from  the  Respondent  for  or  in  respect 
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1830.       of  the  said  tithes  or  dues  on  account  of  the  mes- 
macdougall  suage  or  dwelling-house,  hereditaments,  and  pre- 
*  mises,  held  or  occupied  by  the  Respondent  within 

the  said  rectory  or  parish,  or  the  titheable  places 
thereof,  from  and  since  the  25th  of  March,  1822, 
after  the  rate  of  2$.  9d.  in  the  pound  of  the  present 
rent  or  value  of  the  said  dwelling-house  and  pre- 
mises, or  at  such  other  rate  as  the  Appellant  should 
be  found  to  be  justly  entitled  to ;  and  that  the 
Respondent  might  be  decreed  to  pay  to  the  Ap- 
pellant what,  on  the  taking  of  the  said  account, 
should  be  found  to  be  justly  due  to  the  Appellant 
for  or  in  respect  of  such  tithes,  the  Appellant 
waiving  penalties  in  the  usual  manner. 

To  this  bill  the  Respondent  filed  his  answer  on 
the  17th  of  March,  1825,  by  which  he  stated  that 
the  Appellant  was  not,  to  his  belief,  seised  of  or 
entitled  to  the  rectory  impropriate  of  the  parish  of 
St  Helen,  nor  entitled  to  any  of  the  rights  there- 
unto belonging,  nor  entitled  to  the  tithes  or  other 
dues  claimed  in  the  bill,  inasmuch  as  the  Respon- 
dent said,  he  was  informed  and  believed  that  the 
said  church  was  not  at  any  time  appropriated  to 
any  religious  house  or  body;  and  as  evidence 
thereof  he  said,  he  was  informed  and  believed 
that  an  ancient  convention  touching  the  said  church 
had  been  entered  into  many  centuries  ago,  to  the 
following  effect,  as  translated  from  the  Latin ;  (that 
is  to  say,)  "  This  is  the  convention  between  the 
Chapter  of  St  Paul's  and  Ranulph  and  Robert 
his  son j  that  Ranulph  and  Robert  grant  to  the 
Canons  of  St  Paul  the  church  of  St  Helen  for 
their  joint  lives,  to  render  yearly  12tf.;  but  upon 
their  deaths  any  third  person  of  their  kindred 
whom  they  shall  choose  shall  hold  the  aforesaid 
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church,  rendering  2s.  per  annum  to  the  same       1830. 
"  brothers ;    but   such  third  person    being  also 

u  deceased,  the  same  church  shall  remain  to  the      » 

"  Canons,  discharged  of  all.  incumbrances,  quietly 
"  and  free." 

The  Respondent  further  said,  he  was  informed 
and  believed  that  in  the  year  1181  the  Canons  of 
St.  Paul's  were  rectors  of  the  church  of  St.  Helen, 
and  that  the  said  church  paid  12rf.  for  synodals  and 
12d.  for  diaconals ;  and  that  a  great  many  years  ago, 
when  one  Alured  was  Dean  of  St  Paul's,  another 
convention  or  agreement  was  made  between  the 
then  Dean  and  Chapter  of  St  Paul's  and  William  the 
son  of  William  the  goldsmith,  patron  of  the  church 
of  St  Helen's,  and  the  Prioress  and  Nuns  of  the 
late  priory  of  St.  Helen's,  to  the  following  effect : 
"  Know  all  men  by  these  presents,  that  I,  Alured, 

Dean  of  St  Paul,  and  the  Chapter  of  the  said 

church,  have  granted  to  William  the  son  of 
"  William  the  goldsmith,  the  patron  of  the  church 
"of  St  Helen's,  London,  that  he  may  constitute 
"  in  the  same  church  nuns  there  for  ever  to  serve 
u  God,  and  that  he  may  confer  the  right  and 
"  patronage  of  the  said  church  which  was  granted 
"  to  him  by  our  predecessors  to  the  nunnery 
"  established  there  ;  but  it  should  be  confirmed  to 
u  the  nunnery  in  such  manner,  that  whoever  shall 
"  administer  there  under  the  appointment  of  the 
"  prioress,  after  her  election  shall  have  been  made 
"  by  the  said  collegiate  body  of  nuns,  he  may  be 
«c  presented  to  the  Dean  and  Chapter,  as  well  for 
"  the  aforesaid  church  itself,  also  for  the  paymeftt 
"  of  half  a  mark  annually  within  eight  days  of 
"  Easter,  and  for  the  nonalienation  of  the  right 
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1830.       "  of  patronage,  and  for  the  nonsubjecting  them- 
*-**"*-'     u  selves  to  the  jurisdiction  of  any  other  collegiate 

MACDOUGALL  •*  *  ,  i 

*  "  body j    we  grant  also,  as  far  as  we  have  the 

rvRRua.  H  power,  that  the  nunnery  there  established  may 
u  convert  to  their  own  use  all  the  obventions  of 
"  the  above-mentioned  church,  except  the  afore- 
said pension  ;  also,  that  the  said  Nunnery  shall 
bear  all  episcopal  burthens  belonging  to  the  said 
"  church ;  but  if  in  the  place  aforesaid,  by  some 
"  unforeseen  event,  there  could  cease  to  be  the 
"  present  abode  and  establishment  of  nuns,  we 
"  have  granted,  that  the  religious  men  shall  be 
"  there  established  without  any  let  or  hindrance, 
"  according  to  the  manner  which  has  been  above 
"  expressed  concerning  the  establishment  of  the 
"  nuns,  and  that  they  may  be  held  bound  in  a 
"  similar  manner  to  the  Dean  and  Chapter  of 
<«  St.  Paul's." 

The  Respondent  by  his  answer  further  stated, 
that  he  was  informed  and  believed  that  the  Dean 
and  Chapter  of  the  Cathedral  Church  of  St  Paul's 
then  and  for  many  centuries  had  the  right  of 
patronage  and  advowson  of  the  said  church,  or  if 
the  same  should  have  been  legally  appropriated 
to  the  vicarage  thereof,  and  if  it  should  be  estab- 
lished that  the  said  church  had  been  duly  appro- 
priated, or  that  a  vicarage  had  been  fully  endowed, 
the  Respondent  said,  that  inasmuch  as  he  was 
advised  that  the  rectors  of  all  parishes  in  which 
vicarages  were  endowed  were  of  common  right 
entitled  to  the  advowson  of  such  vicarages,  he 
submitted  to  the  judgment  of  the  Court,  that  the 
Dean  and  Chapter  of  St  Paul's  were  such  rectors ; 
and  he  alleged  that  the  Rev.  James  Blencairne 
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was,  on  the  22d  of  March,  1822,  and  had  ever       .1830. 
since  been,  the  minister  or  incumbent  of  the  said      *^?J!r' 
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parish,  and  had  officiated  in  the  cure  of  souls,  and  »• 

was  then  commonly  called  the  vicar  of  the  said 
parish  of  St  Helen's,  and  that  the  said  James 
Blencairne  paid  the  sum  of  half  a  mark,  or  6$.  8cL 
to  the  Dean  and  Chapter  of  St  Paul's, 

The  Respondent  by  his  answer  further  stated, 
that  James  Blencairne  was  entitled  to  a  suitable 
income  as  the  incumbent,  and  that  he  did  not 
receive  on  an  average  for  three  years  prior  to 
July,  1822,  (exclusive  of  monies  for  sermons  and 
voluntary  gifts  or  offerings  from  the  parishioners,) 
more  than  from  15/.  or  20/.  a  year;  that  the 
parishioners  had  proposed,  in  the  year  1822  and 
1823,  to  give  the  sum  of  100/.  a  year,  to  be  raised 
by  a  rate,  and  that  he,  the  Respondent,  acquiesced 
in  such  arrangement,  and  paid  his  share  of  the 
said  sum  of  100/.,  and  1002.  for  the  two  years 
ending  Easter  or  July,  1823  ;  and  the  Respondent 
insisted  that  James  Blencairne  received  such 
several  sums  in  lieu  of  all  dues  to  which  he,  as  the 
ecclesiastical  parson  or  vicar  of  the  said  parish, 
was  entitled ;  and  that  the  Appellant,  being  a  lay- 
man, (even  if  he  was  rector  of  the'  said  parish,) 
was  not  on  the  25th  of  March,  1822,  or  at  any 
time  since,  entitled  to  any  Easter  or  other  offerings, 
or  ecclesiastical  dues,  payable  ratione  aUaris  of 
the  said  church  of  St  Helen's  aforesaid ;  and  the 
Respondent  said,  he  was  informed  and  believed 
that  the  Appellant  had  no  seizin  of  the  church  or 
the  chancel  of  the  church,  nor  any  glebe  in  the 
parish,  and  was  not  liable  to  the  repairs  of  the 
chancel ;  for  the  Respondent  said,  he  was  informed 
that  other  persons  claimed  to  receive  certain  cus» 
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1830.       ternary  payments  in  lieu  of  tithes  in  the  said  parish; 
v-""v*;     not  as  the  Appellant's  agent  or  collector,  but  in 

VACDOUGALL  **  ° 

v.  their  own  right. 

The  Respondent  denied  that  the  Appellant 
was  entitled  to  receive  or  enjoy  the  tithes,  rates 
for  tithes,  or  customary  payments  alleged  by  the 
bill  to  be  due  and  payable  by  the  citizens  and 
inhabitants  of  their  respective  houses  and  premises 
within  the  parish,  according  to  the  Act  of  Parlia- 
ment in  the  bill  mentioned;  but  whether  the 
Appellant  was  or  not  entitled  to  any  of  the  cus- 
tomary payments  payable  in  the  parish  he  did  not 
know. 

The  Respondent  said,  he  had  been  informed 
and  believed  that  the  Act  of  Parliament  of  the 
37th  year  of  the  reign  of  Henry  VIII.  had  been 
made,  but  he  did  not  know,  and  could  not  set 
forth  as  to  his  belief  or  otherwise,  whether  such 
decree  as  in  the  said  bill  mentioned  was  made 
pursuant  to  the  said  Act  of  Parliament,  save  as  he 
had  heard  statements  made  in  relation  to  such  a 
decree  having  been  made,  but  how  far  such  state- 
ments were  accurate  he  was  unable  to  set  forth ; 
however,  he  said,  that  according  to  the  best  of  the 
information  he  had  been  able  to  obtain  on  the 
subject,  such  decree,  if  ever  made,  was  not  duly 
or  otherwise  enrolled  in  this  Coui  t  of  Record ;  and 
that  after  diligent  search  had  been  made  for  the 
same,  no  decree  to  such  purport  or  effect  could 
be  found  enrolled  in  the  King's  Court  of  Chancery. 

The  Respondent  submitted,  that  the  enrolment 
of  record  in  the  High  Court  of  Chancery  of  the 
decree  or  order  contemplated  by  the  said  Act 
was  provided  in  order  to  prevent  any  surreptitious 
order  or  decree  being  imposed  upon  the  citizens 
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and  inhabitants  of  London  under  and  by  virtue  of       1830. 
the  said  Act,  by  reason  that  the  laws  of  the  land 

and  usages  of  the  said  court  required,  that  before     »■ 

any  such  decree  could  be  enrolled,  the  same  being 
to  be  an  instrument  under  the  hand  and  seal  of 
certain  subjects  of  his  then  Majesty,  the  signature 
and  seal  of  one  at  least  of  the  parties  signing  and 
sealing  the  said  contemplated  decree  would  be  by 
such  laws  and  usages  required  to  be  acknowledged 
and  proved  before  the  Master  of  the  Rolls  or  one 
of  the  Masters  of  the  said  Court ;  and  that  such 
decree  being  an  instrument  to  be  under  the  hand 
and  seal  of  subjects  would,  had  it  been  enrolled 
pursuant  to  the  said  Act,  then  be  enrolled  on 
certain  rolls  or  enrolments  of  the  said  Court  called 
the  close  rolls  of  the  Chancery,  which,  from  the 
time  of  their  commencement  to  the  present  time, 
were  kept  in  the  Tower  of  London  or  in  the  Rolls 
Chapel ;  and  which  rolls  were,  as  the  Respondent 
was  informed  and  believed,  then  extant,  uncan- 
celled, and  undefaced  in  their  regular  order  and 
series  from  the  time  of  their  commencement  to 
this  time;  and  an  inventory  and  index  to  the 
said  Rolls,  coeval  with  the  same,  and  containing 
the  parties  names  and  description  of  every  instru- 
ment there  enrolled,  were  also,  as  the  Respondent 
was  informed  and  believed,  then  extant,  uncan- 
celled, and  undefaced,  and  in  regular  order  and 
series  -,  and  he  therefore  submitted  and  insisted, 
that  such  alleged  decree  could  not  be  presumed 
to  have  been  enrolled,  and  the  enrolment  lost  or 
destroyed;  and  he  submitted,  that  inasmuch  as 
such  decree  had  not  been  enrolled,  this  Court 
would  not  presume,  entirely  contrary  to  the  fact, 
that  it  had  been  enrolled. 
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1830.  The  Respondent  by  his  answer  further  said,  he  did 

v-*r*/  not  believe  that  since  the  making  of  said  alleged 
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«•  _  decree,  or  during  any  part  of  the  time  since  the 
said  Act,  the  directions  of  the  said  alleged  decree 
had  been  observed  and  obeyed  by  the  citizens  and 
inhabitants  of  the  said  city  of  London,  although 
he  said  he  had  heard  that  in  some  few  instances 
such  a  decree  had  been  insisted  on  of  late  years  as 
a  binding  decree ;  but  he  denied,  to  the  best  of 
his  knowledge  and  belief,  that  the  inhabitants  of 
the  parish  of  St  Helen's  had,  in  conformity  to  and 
in  pursuance  of  the  said  alleged  decree,  paid  their 
tithes  at  and  after  the  rate  therein  mentioned,  ex- 
cept as  the  said  alleged  decree,  or  any  other  pay- 
ment in  lieu  of  tithes,  as  therein-after  mentioned, 
and  in  the  schedule  thereto  annexed,  set  forth. 

The  Respondent  stated,  that  in  case  the  said 
decree  had  been  duly  enrolled  and  was  binding, 
the  same  would  not  have  been  submitted  to,  nor 
have  been  applicable  to  nor  binding  on  the  said 
parish  of  St  Helen's  ;  for  he  said,  it  appeared,  by 
the  said  Act  and  alleged  decree,  that  the  same  was 
meant  to  apply  to  parishes  of  which  only  one  per- 
son as  parson,  vicar,  or  curate  had  the  cure  of  souls, 
and  was  entitled  to  all  the  tithes,  oblations,  and 
other  dues,  and  therefore  the  parishes  wherein 
all  the  tithes  and  oblations,  obventions,  offerings, 
and  altarages  were  the  property  of  the  parson  or 
vicar  or  other  person  having  the  cure  of  souls, 
which  was  not  the  case,  as  the  Respondent  believed, 
in  the  said  parish,  if  the  said  rectory  had  been 
appropriated. 

The  Respondent  said,  he  commenced  tenant  of 
a  certain  messuage,  situate  at  No.  14,  St  Helen's 
Gate,  Bishopsgate-street,  and  an  area  and  yard 
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thereunto  belonging,  on  the  25th  of  March,  1822,       1880. 
at  the  yearly  rent  of  130/.,  and  that  at  the  time  of 
filing  the  said  bill  he  continued  tenant  at  that  rent.  «. 

He  said,  that  no  rent  or  reservation  in  the  way  of  *U*WM# 
rent  was  formerly  paid  or  reserved  in  respect  of  the 
said  messuage  or  area,  or  of  or  in  respect  of  any 
other  houses,  edifices,  or  buildings  alleged  by  the 
said  bill  to  have  been  formerly  erected  and  stand- 
ing on  the  site  of  the  said  messuage  or  dwelling- 
house  ;  because  Respondent  said,  he  was  informed 
and  believed  that  no  messuage  or  dwelling-house 
or  other  building  was  ever  before  built  or  standing 
upon  the  site  of  the  said  messuage  prior  to  the 
year  1822,  and  that  the  site  of  ground  or  soil  on 
which  the  said  messuage  was  built,  and  of  which 
the  area  and  yard  thereof  was  composed,  was  for- 
merly a  court,  garden,  curtilage,  close,  or  inclosure, 
parcel  of  the  glebe  of  the  church  of  St.  Helen's, 
or  otherwise  was  parcel  of  the  possessions  of  the 
said  prioress  and  nuns  who  built  the  said  church, 
who,  if  the  same  was  duly  appropriated,  were  the 
rectors  of  the  said  church,  and  the  piece  or  parcel 
of  land  on  which  the  said  Respondent's  house  was 
built  was,  as  he  was  informed  and  believed,  in  the 
hands  and  manurance  of  the  said  prioress  and  nuns 
at  the  time  of  the  dissolution  of  the  said  priory, 
which  was  a  greater  priory,  and  dissolved  by  the 
Act  of  the  31st  of  Henry  VIII. ;  and  the  same 
ground  or  soil  there  would  be,  by  reason  of  the 
unity  of  possession,  and  ever  since  the  said  Act 
of  the  37th  of  Henry  VIII.  until  the  building  of 
the  same,  exempt  or  discharged  from  the  payment 
of  tithes,  or  composition  or  rates  in  lieu  of  tithes. 
The  Respondent  further  stated,  that  the  said 
site  of  land  so  exempt  and  exempted  from  the 
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1880.  payment  of  tithes,  as  he  was  informed  and  believed, 
was  granted  and  conveyed  in  fee  to  some  lay  per- 
*.  __  son  and  his  heirs  by  some  former  King  or  Queen 
of  England ;  and  by  divers  mesne  conveyances  and 
assurances,  the  same,  together  with  the  adjoining 
land  and  the  site  of  the  said  priory,  did,  in  the 
reign  of  King  Edward  VI.  or  Queen  Elizabeth, 
become  vested  in  the  leather-sellers  company  or 
some  other  person,  for  or  subject  to  certain  chari- 
table uses  or  trusts,  with  a  condition  that  in  case 
of  any  breach  of  the  trusts  the  said  premises  should 
vest  in  the  mayor  and  commonalty  of  the  city  of 
London,  subject  to  the  said  charitable  uses  or  trusts. 
And  he  believed  that  the  deeds  and  muniments 
which  would  prove  the  exemption  from  tithes  were 
in  the  hands  of  the  said  warden  and  company  of 
leather-sellers ;  that  he  had  applied  for,  but  could 
not  obtain  the  same,  and  was  therefore  unable  to  set 
forth  more  particularly  how  he  made  out  that  the 
said  premises  were  always  lawfully  exempt  from 
the  demand  of  the  Appellant  and  all  other  persons 
for  or  in  respect  of  the  payment  of  any  tithes. 

The  Respondent  denied  that  to  his  knowledge 
and  belief,  during  the  time  the  said  messuage 
or  dwelling-house  and  premises  had  been  in  his 
occupation,  the  tithes,  or  yearly  payment  in  lieu 
of  tithes,  were  payable  by  him  to  the  Appellant, 
as  such  impropriate  rector  of  the  parish  of  St  Helen, 
Bishopsgate,  for  or  in  respect  of  the  said  messuage 
or  premises  in  the  said  alleged  decree  mentioned, 
or  otherwise,  or  that  the  same  were  payable  by  the 
Respondent  in  proportion  to  the  rent.  And  he 
denied  that  he  had  at  any  time,  or  that  any  former 
owner  or  occupier  had,  to  the  best  of  his  knowledge 
and  belief,  always  or  at  any  times  or  time  (save  as 
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therein  appeared)  since  the  said  alleged  decree,  and       1830. 
conformably  to  and  in  pursuance  and  by  virtue   U^^1A 
thereof,  paid  to  the  former  rector  or  pretended      _j* 
rector  of  the  said  parish  any  tithes  or  payment  for 
the  said  messuage  and  premises  at  the  ratein  the  said 
alleged  decree  mentioned,  or  at  any  less  rent  or 
proportion.  However,  the  Respondent  said  he  had 
been  informed  and  believed  that  a  Mr.  Borrodaile, 
who  occupied  the  said  premises  in  1821,  or  some 
prior  years  or  year,  did  pay  some  sums  or  sum  of 
money  to  the  Rev.  Mr.  Cooke,  who  called  himself 
rector  of  the  said  parish,  he  having  demanded  the 
same,  and,  as  the  Respondent  had  been  informed 
and  believed,  threatened  (if  the  same  was  not  paid) 
to  file  a  bill  in  Chancery  to  recover  2$.  9d.  in  the 
pound  on  the  rack-rent  of  the  said  house ;  and 
the  Respondent  believed  that  the  said  Mr.  Cooke 
did  actually  file  a  bill  in  equity  against  an  inhabi- 
tant of  the  said  parish  of  the  name  of  Cooper,  for 
the  tithe  of  his  house,  after  the  rate  claimed  by  the 
said  Appellant's  bill ;  but  the  Respondent  said  he 
was  informed  and  believed  that  the  said  bill  was 
dismissed  with  costs,  and  he  believed  that  the  said 
Mr.  Cooke  did  by  similar  means  induce  some  other 
parishioners  of  the  said  parish  to  pay  sums  of 
money  for  tithe  of  their  houses  not  anciently  or 
legally  due  for  the  same. 

The  Respondent  admitted  that,  under  the 
circumstances  in  his  answer  stated,  he  had  not 
made  to  the  Appellant  any  payment  for  or  on 
account  of  the  messuage  or  premises  in  his  the 
Respondent's  occupation,  and  he  believed  there 
-were  not  any  payments  due  to  the  Appellant  on 
account  thereof;  however,  he  said  he  had  been 
informed  and  believed,  that  before  the  filing  the 
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1830.       Appellant's  bill  of  complaint,  a  person,  who  stated 
xAcsouoAu.  himself  to  be  agent  to  the  Appellant,  did  demand 

* of  the   Respondent's  partners  or  clerks  at  the 

counting-house  in  St  Helen's  Place  some  sum 
of  money  (he  believed  ten  guineas)  as  for  a  year's 
tithes  of  the  said  messuage  and  premises  :  And 
the  Respondent  said,  he  was  informed  and  be- 
lieved that  such  person  was  told  by  the  Respon- 
dent's partners  or  clerk,  that  if  such  person  would 
state  such  demand  to  the  Respondent's  legal 
adviser  (whose  address  was  given),  and  produce 
the  title  of  the  said  Appellant  to  demand  the 
same,  and  such  legal  adviser  was  of  opinion  the  de- 
mand was  lawful,  the  demand  would  be  imme- 
diately paid* 

The  Respondent  further  said,  he  believed  that 
the  parish  consisted  of  115  dwelling-houses  or 
thereabouts,  and  in  the  year  1814  consisted  of 
112  dwelling-houses  or  thereabouts,  exclusive  of 
the  messuages  situate  in  Crosby-square  in  the 
said  parish ;  and  he  said,  he  was  informed  and 
believed  that  the  several  sums  of  money,  or  cus- 
tomary payments  in  lieu  of  tithes  therein-after 
mentioned,  were  only  legally  due  and  payable  in 
the  said  parish  for  and  in  lieu  of  all  tidies  arising 
in  the  said  parish,  and  that  a  list  or  rental  of  the 
several  persons  liable  to  pay  tithes  in  the  said 
parish,  and  the  sums  payable  by  them,  appeared 
to  have  been  by  an  order  of  vestry  of  the  said 
parish,  in  or  about  the  year  1814,  made  out  and 
written  on  parchment,  and  hung  up  in  the  vestry, 
with  a  view  to  perpetuate  the  evidence  thereof; 
and  that  he  had,  in  a  schedule  to  the  said  an- 
swer, set  forth  a  copy  thereof,  and  which  custo- 
mary payments  were  a  payment  in  the  aggregate 


FUARISB. 


ON   APPEALS   AND   WRIT8  OF   ERROR.  4i59 

amounting  to  the  same  sum,  as  he  was  informed       1880. 
and  believed,  was  at  the  passing  of  the  statute  of      w\**/ 
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the  37th  of  Henry  VII L,  and  ever  since  had  been  __  ». 
payable  to  the  person  or  persons  then  and  now 
being  rector  or  rectors  of  the  said  parish,  or  the 
vicars  thereof,  or  the  person  or  persons  lawfully 
entitled  to  the  sums  of  money  mentioned  in  the 
said  table  or  rental,  in  lieu  of  all  tithes  arising  in 
the  said  parish  from  the  persons  now  occupying 
the  sites  of  the  houses  and  premises  then  in  the 
occupation  of  the  several  persons  in  the  said 
rental  named,  except  such  of  the  said  payments 
as  had  since  been  lawfully  released  or  conveyed, 
by  the  person  or  persons  having  title  thereto,  to 
the  owner  of  the  said  messuages  and  tenements. 

The  Respondent  said,  he  believed  that  the 
ecclesiastical  person  having  the  cure  of  souls  was, 
in  the  S7th  year  of  the  reign  of  Henry  VIII.,  and 
had  ever  since  been,  and  that  the  said  Rev.  James 
Blencairne  then  was  as  such  entitled  to  all  obla- 
tions, obventions,  altarages,  Easter  offerings,  and  all 
other  ecclesiastical  dues  payable  in  the  said  parish 
by  the  inhabitants  and  occupiers  of  houses ;  and  the 
Respondent  submitted,  that  such  customary  pay- 
ments covered  or  protected  all  messuages  within 
the  said  parish,  whether  built  at  the  time  of  or 
subsequent  to  the  said  Act  of  Parliament ;  and, 
except  as  aforesaid,  he  did  not  know  of  any  cus- 
tomary payment  or  payments  for  or  in  lieu  of 
tithes  or  dues  in  respect  of  the  messuages  or  pre- 
mises in  the  said  parish. 

The  Respondent  said,  that  (save  as  in  his  said 
answer  appeared)  he  did  not  believe  that  previous 
to  the  25th  of  March,  1821,  any  former  owner 
or  occupier  of  the  said  messuage  and  premises 


MACDOUGALL 
PUMMSB. 


460  CA8ES  IN  THE   HOUSE   OF  LORDS 

1830.       at  any  time  since  the  passing  of  the  said  Act  of 
Parliament,  and  making  the  said  alleged  decree, 

* and  in  pursuance  thereof,  did  render  and  pay  to  the 

impropriate  rector  or  rectors  for  the  time  being  of 
the  said  parish  any  tithes  or  tithe  dues  calculated 
at  2s.  9d.  in  the  pound,  or  at  any  other  rate  on  the 
then  yearly  rent  of  the  said  premises,  or  make  any 
compensation  or  satisfaction  for  the  same;  and 
the  Respondent  said,  he  believed  that  the  said  Act 
of  Parliament  and  alleged  decree  had  not  at  all 
times  since  making  the  said  alleged  decree,  or  at 
any  times,  except  in  some  comparatively  recent 
instances,  and  then  only  under  the  mistaken 
notion  that  the  same  was  duly  enrolled,  been 
accepted,  recognized,  enforced,  and  acted  upon 
as  the  established  and  existing  law  and  custom 
relating  to  the  tithes  or  dues  relative  thereto,  to  be 
paid  and  payable  by  the  citizens  and  by  the  inhabi- 
tants of  the  city  of  London,  and  other  persons 
occupying  houses  and  tenements  in  the  said  city 
and  its  liberties:  And  the  Respondent  denied 
that  the  alleged  decree  had  then  the  force  and 
effect  of  an  Act  of  Parliament,  inasmuch  as  the 
authority  of  the  same  was,  (and  he  believed  very 
generally,)  disputed ;  and  he  submitted,  that  he 
ought  not  to  pay  any  tithe  or  dues  according  to 
the  said  alleged  decree. 

The  Respondent  by  his  answer  further  stated, 
that  he  did  not  know,  nor  could  he  set  forth, 
as  to  his  belief  or  otherwise,  whether  the  said 
Act  of  Parliament  and  alleged  decree,  or  either 
of  them,  were  or  was  or  not  duly  entered  or 
copied  in  a  register,  or  any  other  book  kept  by 
Bonner,  then  Bishop  of  London,  or  any  other 
person  for  him ;  nor  whether  the  aflairs  and  trans- 
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actions,  and  deeds  and  papers,  or  any  of  them,  18B0. 
of  and  relating  to  the  see  of  London,  its  rights 
and  property,  between  the  years  1539  and  1559,.  m* 
had  been  registered  or  preserved  in  such  register 
or  book ;  nor  whether  such  book  was  or  is  depo- 
sited and  preserved  in  the  cathedral  church  of 
St  Paul  or  any  other  place ;  nor  whether  it  did 
or  not  appear  by  the  copy  of  an  enrolment  on 
the  said  decree,  copied  and  entered  in  the  same 
alleged  book ;  nor  whether  the  fact  was,  that  the 
said  decree  was  duly  signed  and  sealed  by  the 
persons  who  made  the  same,  was  at  any  time  deli- 
vered by  Bishop  Bonner  to  the  Archbishop  in  the 
bill  mentioned,  nor  any  other  persons ;  nor  whe- 
ther the  said  Bishop  did  or  not,  on  the  25th  day  of 
February,  1545,  or  at  any  other  time,  deliver  the  said 
alleged  decree  to  his  registrar  or  any  other  person 
for  safe  custody ;  and  he  said,  he  did  not  know  whe- 
ther the  said  alleged  decree  had  or  not  been  con- 
stantly or  at  any  times  printed  by  the  King's  printer 
along  with  the  existing  statutes  of  this  realm. 

The  Respondent  further  said,  he  admitted  that 
the  said  Act  of  the  37th  Henry  VIII.  would  have 
been  and  then  was  useless  and  nugatory  unless 
taken  and  acted  on  or  in  connexion  with  the  said 
alleged  decree,  or  some  other  decree  made  by  pro* 
per  persons  and  duly  enrolled  as  the  Act  required j 
but  the  Respondent  said,  he  believed  that  some 
decree,  touching  tithes  in  London,  has  been  acted 
on  in  some  of  the  courts  of  justice  in  this  king- 
dom, and  considered  by  the  King's  judges  as  a 
valid  and  subsisting  decree,  but  under  a  mistaken 
notion,  as  the  Respondent  believed,  that  the  same 
had  been  duly  enrolled ;  and  he  insisted,  that 
unless  the  Appellant  produced  the  enrolment  of 
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1880.       the  record  in  the  Court  of  Chancery,  or  proving 

mac^ouoall  ^e  same  to  have  been  casually  lost  or  destroyed, 

* and  produced  evidence  of  its  contents  to  the  effect 

in  the  said  bill  set  forth,  the  Appellant  could  not  be 
permitted  to  go  into  or  give  any  secondary  evidence 
of  the  contents  of  the  decree  alleged  to  have  been 
made  pursuant  to  the  Act  of  the  37th  Henry  VIII. ; 
however,  the  Respondent  said,  he  did  not  know, 
nor  could  he  set  forth,  as  to  his  belief  or  otherwise, 
whether  many  or  any  decrees  or  orders  in  some 
or  any  of  the  King's  courts  of  justice  had 
been  made,  founded  on  or  pursuant  to  the  said 
Act  of  Parliament  and  alleged  decree ;  nor  whe- 
ther the  citizens  and  inhabitants  of  the  city  of 
London,  or  any  of  them,  had  been  ordered  and 
adjudged  to  pay  their  tithes  at  and  after  the  rate 
of  2$.  9d.  in  the  pound,  or  any  other  rate  on  the 
rent  or  value,  according  or  with  reference  to  the 
said  Act  or  alleged  decree ;  nor  whether  the  clergy 
of  London  had  received  or  (save  as  aforesaid)  were 
entitled  to  receive  any  tithes  or  payments  in  respect 
of  tithes,  except  by  force  and  effect  of  the  said 
Act  and  alleged  decree. 

He  said,  he  believed  that  a  prior  Act  of  the  27th 
Henry  VIII.  did  pass,  relating  to  tithes  in  the  city 
of  London,  but  he  submitted  to  the  Court  whether 
such  Act  was  or  had  been  held  to  have  been  re- 
pealed by  the  said  Act  of  87th  Henry  VIII.  and  the 
said  alleged  decree ;  and  he  believed  that  the  said 
Act  of  the  27th  Henry  VIII.  had  been  very  lately 
insisted  upon  by  some  or  one  of  the  clergy  of  Lon- 
don as  a  valid  and  subsisting  Act  of  Parliament,  in 
the  event  of  the  said  decree  not  having  been  duly 
enrolled ;  and  the  Respondent  submitted  to  the 
judgment  of  the  Court,  whether  the  said  Act  of 
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27th  Henry  VIII.  ought  not  to  have  been  deemed,       1830. 
taken  to  be,  and  considered  as  a  valid  and  sub-      *jr-^' 

sisting  Act,  in  case  the  said  alleged  decree  had     * 

not  in  fact  been  duly  made  and  enrolled ;  and  the 
Respondent  insisted  it  was  necessary,  at  that 
distance  of  time,  to  produce  the  actual  enrolment 
of  the  said  decree,  which  was  the  only  evidence 
of  the  existence  thereof  that  could  be  admitted, 
so  as  to  bind  the  Respondent,  and  that  such 
enrolment  ought  not  to  be  presumed,  inasmuch  as 
such  presumption,  if  made,  would  be,  as  the 
Respondent  believed,  entirely  contrary  to  the 
fact ;  and  he  said,  that  under  the  circumstances 
therein  appearing  he  submitted  and  insisted,  that 
even  if  the  said  decree  had  been  acted  upon, 
recognized,  and  adopted,  as  in  the  bill  alleged,  it 
ought  not  to  be  treated  and  considered  as  of  the 
same  force  and  effect  as  if  the  actual  enrolment 
was  extant  and  produced. 

To  this  answer  the  Appellant  replied,  and  wit- 
nesses were  examined  on  his  behalf,  but  no 
witnesses  were  examined  nor  any  evidence  given 
on  the  part  of  the  Respondent. 

The  Appellant  proved  by  his  witnesses  the  several 
deeds  and  instruments  showing  his  title  to  the  said 
rectory ;  and  further,  that  between  Lady-day  and 
Michaelmas,  1822,  and  after  he  had  become  the 
purchaser  of  the  said  rectory,  the  Appellant's  agent 
accompanied  the  Rev.  Edward  Cooke,  the  former 
rector,  in  his  collection  of  the  tithes  and  payments 
in  lieu  thereof  at  Lady-day,  1822,  and  that  the 
Appellant's  agent  was  introduced  by  the  said 
Edward  Cooke  to  the  several  residents  and  occu- 
piers as  the  person  to  whom  they  were  in  future 
to  pay  such  tithes  or  payments. 
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1880.  The  Appellant  also  proved  the  actual  receipt  oy 

hacdouo/l'll  h*m  M  8UC^  rector  (through  his  agent)  of  such  tithes 
*_  or  dues,  and  that  he  had  since  continued  to  collect 
and  receive  such  payments ;  and  he  proved  by  the 
evidence  of  Mr.  Borradaile,  the  former  owner  and 
occupier  of  the  house  and  premises  then  in  posses- 
sion of  the  Respondent,  that  he,  Mr.  Borradaile, 
had  occupied  the  said  premises  about  four  or  five 
years  ago,  and  that  he  paid  a  certain  sum  of 
money  during  his  occupation  to  the  lay  or  impro- 
priate rector  of  the  said  parish,  or  his  agent,  as 
tithes,  or  in  lieu  of  tithes,  amounting  to  about  ten 
or  twelve  guineas;  and  the  Appellant  further 
proved  by  the  Reverend  H.  B.  Owen,  who  had 
been  rector  of  the  parish  of  St.  Olave,  Hart-street, 
in  the  city  of  London,  for  thirty  years  and 
upwards,  and  was  then  such  rector,  that  he  had 
always  considered  himself  entitled  to  be  paid  at 
the  rate  of  2s.  9d.  in  the  pound  on  the  rack-rent 
of  houses  occupied  in  his  parish,  by  or  in  the 
nature  of  tithes,  under  the  said  statute  of  37th 
Henry  VIII. 

The  same  witness  proved  that  the  East  India 
Company  had  for  many  years  past  paid,  and  were 
then  paying  to  him  (die  witness)  as  such  rector, 
2s.  9d.  in  the  pound  on  the  estimated  annual 
value  of  the  premises  occupied  by  them  within 
the  parish,  and  that  the  King's  Excise  Office  also 
made  a  similar  payment  to  him,  and  that  the  New 
Corn  Exchange  Company  had  agreed  to  make  him  a 
similar  payment ;  and  that  he  had  at  various  times 
since  he  became  rector  of  the  said  parish  claimed 
and  received  from  many  other  inhabitants  living 
in  the  said  parish  2s.  9d.  in  the  pound  on  the  rack- 
rent  of  the  respective  houses  and  premises  ;  and  he 
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mentioned  two  instances  in  which  some  of  his      .1830. 

parishioners  resisted  the  payment,  in  consequence 

of .  which  he  caused  a  bill  in  equity  to  be  filed      _   »- 

against  them,  upon  which  they  submitted,   and 

paid  him  such  rate  accordingly  on  the  rack-rent 

of  their  respective  houses. 

The  Appellant,  in  further  support  of  his  case, 
produced  the  office  copy  of  the  record  of  the 
Court  of  King's  Bench  in  an  action  at  law, 
Hallam  against  Adams,  Hil.  Ter.  23  Car.  I.  Roll 
1834,  brought  for  false  imprisonment  under  a 
warrant  for  not  obeying  an  order  of  a  magistrate 
for  the  payment  of  the  small 'tithes,  or  money  in 
lieu  thereof,  within  the  said  parish,  and  in  which 
the  question  of  .  enrolment  of  the  said  decree 
was  in  issue,  and  a  verdict  was  found  for  the 
enrolment 

The  Appellant  also  produced  various  printed 
cases  of  proceedings  in  suits  and  actions  in  the 
High  Court  of  Chancery,  in  the  Court  of  King's 
Bench,  in  the  Court  of  Common  Pleas,  in  the 
Court  of  Exchequer,  and  in  the  House  of  Lords, 
at  various  times  for  upwards  of  two  centuries, 
in  which  decrees,  judgments,  and  orders  were 
made  for  payment  of  tithes  in  the  city  of  London, 
founded  on  the  fact  or  assumption  that  the  said 
decree  had  been  duly  enrolled.  Books  of  the 
statutes  of  the  realm  were  also  produced,  con- 
taining  the  decree  printed  at  the  end  of  the 
statute. 

The  cause  was  heard  before  the  Master  of  the 
Rolls,  who  by  his  decree  or  order  bearing  date 
April  29,  1828  (which  has  been  since  enrolled), 
ordered  that  the  parties  should  proceed  to  a  trial 
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1830.       in  the  Court  of  Common  Pleas  on  the  following 
issue:    Whether  the  decree   mentioned  in  and 
«>•  authorized  to  be  made  by  the  Statute  37th  of 

Henry  VIII.  c.  12,  was  duly  enrolled  according 
to  the  provision  in  that  statute,  and  he  reserved 
the  consideration  of  all  further  directions,  and 
of  the  costs  of  the  suit,  until  after  the  trial  of  the 
issue.+ 

The  appeal  was  against  this  order. 

*  Upon  the  hearing  of  the  cause,  the  Respondent,  having 
obtained  an  order  for  the  purpose,  was  prepared  to  give  in 
evidence  the  pleadings,  proofs,  and  decree  in  a  cause  insti- 
tuted by  the  Appellant  in  the  Court  of  Exchequer,  in  which 
cause  the  Appellant  was  the  Plaintiff,  as  rector  impro- 
priate of  the  parish  of  St.  Helen,  Bishopsgate,  and  the 
wardens  and  society  of  the  mystery  and  art  of  the  leather- 
sellers  of  the  city  of  London  were  the  Defendants,  which 
suit  was  for  an  account  and  payment  of  tithes,  according 
to  the  statute  37th  Henry  the  Eighth  and  the  decree  in 
question,  in  respect  of  the  whole  or  the  greater  part  of  the 
premises  to  which  the  present  suit  relates ;  it  was  insisted 
by  the  answer  filed  in  that  cause,  that  the  decree  had  not  been 
enrolled;  and  amongst  other  witnesses  who  were  examined 
in  the  cause  on  the  part  of  the  Defendants  was  Francis 
Henry  Rich,  of  the  King's  Remembrancer's  Office,  gentleman, 
who  deposed,  that  in  or  about  the  month  of  June,  1826,  he  made 
diligent  search  for  an  enrolment  of  the  decree  in  the  pleadings 
mentioned  to  have  been  made  in  pursuance  of  the  Act  of  Par- 
liament of  the  37th  year  of  the  reign  of  Henry  the  Eighth,  in 
the  pleadings  mentioned,  amongst  the  records  and  instruments 
enrolled  in  the  High  Court  of  Chancery ;  and  that  he  made 
such  search  in  the  office  of  the  Chapel  of  the  Rolls,  in 
Chancery-lane  in  the  city  of  London,  the  place  where  such 
decree  ought  to  have  been  found  in  case  the  same  had  been 
enrolled  in  the  said  court ;  and  that  he  searched  the  Parlia- 
ment Rolls,  the  Decree  or  Judgment  Rolls,  the  Patent  Rolls, 
and  the  Close  Rolls,  for  the  37th  and  38th  years  of  the  reign 
of  King  Henry  the  Eighth,  and  also  the  Calendars  or  Indices 
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For  the  Appellant. — The  Solicitor  General,  Sir       1830. 
Edward  Sugden,  (and  Mr.  RoupelL*)  ^^^^ 

There  was  sufficient  evidence  to  show  that  the  ». 

award  of  the  Archbishop  of  Canterbury  and  the 
other  persons,  or  a  competent  number  of  them, 
mentioned  in  the  Act  37th  Henry  VIII.  had  actually 
been  made  of  the  tenor  and  to  the  effect  stated  in 
the  Appellant's  bill ;  and  although  the  actual  en- 
rolment of  the  award  is  not  now  to  be  found  or 

thereof;  but  that  he  did  not  find  any  enrolment  of  such 
decree  upon  any  or  either  of  the  above-mentioned  Rolls,  nor 
any  reference  to  the  same  in  the  Calendars  or  Indices  afore* 
said ;  nor  did  he  discover  any  trace  or  note  or  mark  of  any 
such  decree  or  order  ever  having  been  enrolled  or  deposited 
in  the  High  Court  of  Chancery  of  record ;  and  that  the  said 
Parliament  Rolls  contain  enrolments  of  all  Acts  of  Parliament 
passed  in  each  meeting  or  session  of  Parliament ;  and  that 
the  said  Patent  Rolls  comprise  the  enrolment  of  instruments 
and  grants  under  the  great  seal  of  England  only ;  and  that  the 
Decree  or  Judgment  Rolls  contain  only,  so  far  as  he  had 
observed  and  believed,  the  enrolment  of  all  judgments  and 
decrees  pronounced  in  causes  depending  between  the  suitors 
in  the  said  court ;  and  that  the  said  Close  Rolls  contain  enrol- 
ments of  deeds  and  instruments  under  the  hands  and  seals  of 
subjects ;  and  that  he  was  informed  by  the  principal  clerk  at 
the  Rolls  Chapel  Office,  and  believed,  that  the  said  Close  Rolls 
were  the  proper  Rolls  upon  which  such  an  instrument  as  the 
said  decree  ought  to  have  been  found ;  and  that  he  did  not 
believe  such  decree  was  enrolled  in  the  High  Court  of  Chan- 
cery, pursuant  to  the  said  Act  of  Parliament ;  and  that  if  the 
same  ever  had  been  enrolled,  it  would  still  appear  and  be 
found  upon  one  of  the  aforesaid  Rolls,  the  membranes  of  the 
said  Parliament  Rolls  being  regularly  numbered  at  the  right- 
hand  corner  of  each  membrane,  each  separate  instrument  on 
the  said  Close  Rolls  being  also  regularly  numbered,  and  each 
judgment  or  decree  likewise  being  regularly  numbered ;  and  he 
verily  believed  that  the  record  of  enrolment  of  any  instrument 
could  not  have  been  lost,  withdrawn,  or  destroyed,  the  said 

*  Since  appointed  one  of  the  Masters  in  Chancery. 
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1830.  ^  accounted  for,  yet,  after  a  lapse  of  nearly  three 
hundred  years,  positive  evidence  of  the  formal  act 
and  ceremony  of  enrolment  ought  to  have  been 
and  must  be  presumed. 

The  presumption  of  enrolment  is,  under  the 
circumstances,  and  after  so  great  a  lapse  of  time, 
a  presumption  of  law,  and  not  a  mere  presumption 
of  fact  to  be  found  by  a  jury. 

A  jury  can  have  no  better  or  other  means  of 


rolls  in  which  he  made  such  search  as  aforesaid  clearly  and 
distinctly  showing,  by  their  present  state,  that  they  could  not 
have  contained  any  instruments  not  then  appearing  therein, 
inasmuch  as  the  loss,  withdrawance,  or  destruction  thereof 
would  have  left  a  chasm  or  interval  in  the  series,  which,  as 
before  stated,  was  perfect,  as  were  likewise  the  Calendars  or 
Indices.  The  cause  came  on  to  be  heard  before  the  Lord 
Chief  Baron  of  the  Court  of  Exchequer  on  the  16th  day 
of  July,  1827,  whereupon  it  was  decreed  that  it  should 
be  and  it  was  thereby  referred  to  a  trial  at  law  upon  the 
following  issue,  to  wit,  whether  the  Plaintiff  in  that  cause 
(being  the  Appellant  in  this  cause),  as  rector  impropriate  of 
the  parish  of  St.  Helens,  Bishopsgate,  within  the  city  of 
London,  was  or  had  been  since  the  25th  day  of  March,  1822, 
entitled  to  receive  from  the  Defendants,  the  said  leather- 
sellers  company,  tithes  in  respect  of  the  hall,  hereditaments, 
and  premises  in  the  pleadings  of  the  said  cause  mentioned, 
in  the  occupation  of  the  said  defendants,  at  and  after  the  rate 
of  2*.  9df.  for  every  20*.  rent  or  value,  and  at  the  rate  of  16|t£ 
for  every  10*.  rent  or  value  by  the  year,  and  so  above  the 
rent  or  value  of  20*.  by  the  year  ascending  from  10*.  to  10*. 
at  the  rate  aforesaid. 

The  Respondent  was  also  prepared  to  show,  that  in  all  or 
most  of  the  cases  in  which  decrees  had  been  made  for  tithes 
claimed  under  or  by  virtue  of  the  said  statute  and  decree, 
the  question,  whether  the  decree  had  or  not  been  enrolled, 
had  not  been  raised  ;  and  that  evidence  had  not  been  gone 
into  in  such  suits,  to  prove  that  the  decree  had  not  been 
enrolled. 
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forming  a  judgment  on  the  question  sent  to  them       1690. 
than  the  Court  had ;  there  can  be  no  parol  evidence 
on  the  case  on  which  a  jury  could  be  required  to  » 

decide  with  reference  to  the  character  or  credit  of 
conflicting  witnesses. 

The  existence  of  the  law,  and  the  usage  of  the 
city  of  London  derived  from  the  statute  37th 
Henry  VIIL,  and  the  award,  and  the  judgments 
and  decisions  of  the  several  courts  of  law  and 


The  following  is  an  extract  from  the  third  volume,  folio 
999,  of  the  statutes  of  the  realm,  printed  by  command  of 
His  Majesty  King  George  the  Third,  in  pursuance  of  an 
address  of  the  House  of  Commons  of  Great  Britain,  from 
original  records  and  authentic  manuscripts. 

"  A.  D.  1545,  87th  Henry  Eighth,  c.  12. 
"  This  decree  is  not  inserted  in  the  earliest  printed  copies 
"  of  the  statute  of  this  year.  It  does  not  form  part  of  the 
"  Act  as  entered  on  the  enrolment  of  the  statute  in  Chancery, 
*'  nor  has  it  been  found  in  anywise  enrolled  in  Chancery, 
"  nor  is  it  now  annexed  to  the  original  Act  preserved  at  the 
"  Parliament  Office.  It  appeared  in  the  alphabetical  collec- 
"  tion  of  statutes,  printed  under  the  name  of  Rastall,  so  early 
"  as  1579,  and,  being  afterwards  inserted  in  the  collection  of 
"  statutes  edited  by  Pulton  in  1618,  has  been  continued  in  sub- 
"  sequent  editions  to  the  present  time.  It  was  printed  from  an 
"  entry  in  a  register  book  of  the  Bishop  of  London,  preserved 
«<  in  St.  Paul's  Cathedral  (Bonner,  A.  D.  1539  to  1559,  folio 
*«  lxxxix.),  immediately  after  an  entry  of  the  Act  of  Parlia- 
"  ment  to  which  it  refers,  by  the  following  marginal  note, — 
"  '  Decretu  interpoitu  intuitu  actus  predicti.'  From  the  copy 
"  of  an  indorsement  on  the  decree,  also  entered  in  the  same 
"  register,  it  appears  that  the  decree,  signed  and  sealed,  was 
"  delivered  on  the  25th  of  February,  the  day  after  the  date 
"  thereof,  to  Bonner,  then  Bishop  of  London,  by  the  Arch- 
"  bishop,  &c.  whose  signatures  appear  to  the  decree  ;  and 
«« that  the  bishop,  on  the  same  25th  day  of  February,  delivered 
"  it  to  his  register,  to  be  safely  kept  in  the  registry.  The 
"  original  instrument,  however,  has  not  been  found." 
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1830.       equity,  recognizing  the  law  on  the  subject,  are 
MA^^ix  matters  of  pubUc  notoriety. 


FOTUUBK. 


*.—  *^or  ^e  Respondent — The  Attorney  General, 

Sir  Charles  WethereU,  (and  Mr.  Koe.) 

The  Appellant  not  having  proved  that  the 
decree  has  been  enrolled,  nor  any  facts  from 
which  such  enrolment  can  be  presumed,  he  was 
only  entitled  to  an  order  giving  him  an  opportunity 
of  trying  the  fact. 


nth  D.C  us©.      The  Earl  qfEldon.— The  Appellant  in  this  cause 

filed  his  bill  in  the  Court  of  Chancery,  stating,  that 
he  was  lawfully  seised  and  possessed  of  the  impro- 
priate rectory  of  St  Helen's,  Bishopsgate,  and  in 
that  character  he  claims  the  tithes  of  that  impro- 
priate rectory ;  and  if  he  has  a  legal  title  to  those 
tithes,  I  apprehend  there  can  be  no  dispute  he  is 
entitled  to  have  an  account  of  what  is  due  to  him 
from  the  Respondent  on  the  score  of  that  legal 
title.  He  filed  his  bill  in  the  Court  of  Chancery, 
praying,  as  I  understand,  that  an  account  might 
be  taken  of  all  sums  of  money  due  to  him  from 
the  Respondent  for  tithes,  the  title  to  which 
he  stated  himself  to  have  derived  as  I  have 
mentioned* 

The  cause  was  originally  heard  before  the  pre- 
sent Master  of  the  Rolls,  who  ordered  the  trial 
of  an  issue,  which  order  on  the  part  of  the  Master 
of  the  Rolls,  directing  that  issue,  has  brought 
this  case  before  your  Lordships,  the  Appellant 
insisting  that  no  such  order  ought  to  have  been 
pronounced. 

It  is  perfectly  clear,  and  cannot  be  questioned 
now,  that  if  it  is  a  case  depending  upon  a  mixed 
question  of  law  and  equity,  the  judge  in  equity  has 
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himself  a  right  to  decide  upon  the  circumstances       1830. 
which  raise  that  question  ;  but  I  am  very  ready  to 
agree,  that  in  a  very  great  many  cases  it  would  be  very  » 

wise  to  send  an  issue  to  a  court  of  law,  in  order  that 
the  judge  in  equity,  who  is  to  judge  of  the  equity  arid 
the  law,  may  have  his  conscience  better  informed, 
and  be  better  able  to  apply  the  law  to  the  facts  and 
circumstances  of  the  case.  This  being  an  appeal 
to  your  Lordships  as  a  court  of  equity,  (for  you  are 
sitting  here  to  decide  upon  the  same  principles  as 
the  Lord  Chancellor  ought  to  decide  upon  the 
law,)  I  take  it  to  be  extremely  clear  that  you  ought 
to  send  an  issue  to  be  tried,  if  you  are  satisfied  it 
is  that  species  of  case  which  requires  such  a  pro- 
ceeding, upon  the  view  of  the  whole  circumstances 
of  the  case ;  but,  on  the  other  hand,  if  you  are 
perfectly  satisfied  that  the  plaintiff  has  made  out 
his  title,  and  that  you  cannot  act  against  that  title 
without  overturning  a  long  series  of  decisions,  in 
my  humble  judgment,  in  that  case,  you  ought  not 
to  send  to  a  court  of  law,  but,  as  judges  of  the  law, 
you  should  decide  the  law,  applying  the  law  to  the 
facts  and  the  evidence. 

Now,  it  is  admitted  that  the  Appellant  is  lay 
impropriator  of  the  tithes  of  the  parish.  He 
shapes  his  title  upon  the  Act  of  the  37th  Henry 
VIII.,  and  the  question  for  you  to  decide  is,  whe- 
ther, after  all  that  appears  to  have  been  done  upon 
a  careful  search,  and  after  all  that  is  to  be  found 
as  having  been  pronounced  by  the  courts  of  law 
upon  the  subject,  you  feel  yourselves  satisfied  that 
the  Appellant,  founding  his  title  upon  the  Act 
S7th  Henry  VIII.,  is  entitled  to  your  decree  in 
the  first  instance  ;  or  whether,  on  the  other  hand, 
you  shall  send  the  impropriator  to  get  better  evi- 
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1880.       dence,  if  there  can  be  better  evidence,  before  a 

kacdouoau.  Jury»  an<*  afterwards  decide  whether  that  jury  have 
•• come  to  a  right  conclusion. 

When  this  case  came  before  the  House  the  other 
day,  the  nature  of  it  was  not  immediately  under- 
stood, and  therefore,  being  a  case  of  importance, 
a  noble  friend  of  mine  thought  it  proper  that  the 
judges  should  be  called  upon  to  assist  your  Lord- 
ships with  their  advice ;  but  when  we  came  to  see 
the  nature  of  the  case,  it  was  clear  there  was  no 
question  that  could  be  properly  submitted  to  the 
judges  for  their  consideration,  because  it  does  not 
depend  upon  a  question  of  common  law,  but  how 
the  Court  of  Chancery  ought  to  exercise  its  juris* 
diction  in  applying  the  law  to  the  fact. 

When  I  have  stated  that  this  gentleman  repre- 
sents himself  as  the  impropriator,  I  have  gone 
some  length  to  show  that,  considering  what  have 
been  the  decisions  in  courts  upon  the  subject  of 
this  Act  of  Parliament  and  the  enrolment  of  this 
deed,  it  is  clear  that  an  impropriator  may  sue  and 
has  sued  with  effect  under  this  Act.  The  decisions 
of  our  courts  of  justice,  that  an  impropriator  under 
this  Act,  whether  there  be  a  producible  deed  or 
not,  has  a  right  to  sustain  such  a  suit  as  this,  is  of 
itself  an  indication  (if  there  was  no  other)  that  our 
courts  below  have  held  that  this  Act,  notwith- 
standing the  objections  that  have  been  made  to  it, 
is  an  Act  of  Parliament  in  force  under  which  an 
impropriator  may  recover ;  and  if  an  impropriator 
may  recover,  it  does  not  appear  to  me  that  the 
objection  I  am  about  to  mention  is  an  objection 
that  could  be  pressed  with  effect  against  him,  and 
it  cannot  be  pressed  against  any  other  persons  who 
claim  a  title  under  the  Act.     In  reading  the  Act 
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37th   Henry  VIII.  you  will  find  that  it  recites       1880. 
that  there  had  been  various  strifes,  contentions, 

and  differences  between  the  clergy  of  the  city     »• 

of  London  and  their  parishioners ;  those  very 
strifes,  contentions,  and  differences  the  Parliament 
endeavoured  by  the  statute  37th  Henry  VIII.  to 
allay  and  appease ;  unfortunately  they  have  not 
effected  their  purpose. 

I  will  here  state  a  circumstance  that  occurred 
in  ecclesiastical  history.  After  there  had  been  a 
settlement  of  what  were  the  sums  to  be  paid  to 
the  clergy  of  the  city  of  London,  the  benefices  in 
the  city  of  London  were  augmented  by  means 
which  were  extremely  singular.  The  clergy  of 
the  city  were  to  be  paid  by  some  kind  of  offering, 
to  be  made  upon  a  certain  day  in  the  week,  and 
also  upon  every  saint's  day  in  the  year ;  the  Pope 
thought  proper  to  introduce  into  the  calendar  a 
large  number  of  saints  in  addition  to  those  that 
stood  in  the  calendar,  and  by  that  innovation  the 
clergy  received  from  the  inhabitants  a  larger  sum 
than  was  originally  intended ;  so  matters  continued 
till  the  37th  Henry  VIII.,  when  it  was  referred 
to  certain  dignitaries  and  authorities  to  make  a 
decree,  which  decree  was  for  ever  to  settle  that 
which  was  to  be  claimed  on  the  one  hand  and  paid 
on  the  other. 

These  men  (very  many  of  them  eminent 
men)  did  certainly  make  such  a  decree,  and  the 
question  in  the  cause  is,  whether  that  Act  of 
Parliament  has  made  it  necessary  that  in  all  future 
times,  at  the  distance  of  three  centuries  or  five 
centuries,  you  should  be  able  to  prove  by  de- 
monstration that  there  was  an  enrolment  of  that 


474  CASES   IN   THE   HOUSE   OF  LORDS 

1830.       decree*    Upon  looking  at  the  whole  of  the  Act 
WvW     I  am  very  far  from  saying  that  I  think  the  enT 

MACDOUGALL  J  J        ° 

» rolment  was  not  made  necessary  by  the  Act  of 

Parliament  I  think  it  probable,  after  all  that 
has  passed,  that  the  enrolment  was  made  neces- 
sary ;  and  then  comes  the  question,  whether,  be- 
cause at  this  day,  within  a  very  few  years  I  think 
of  three  centuries,  that  enrolment  cannot  be  found, 
you  are  to  say  that  the  Act  is  good  for  nothing ; 
or  whether,  on  the  other  hand,  you  are  not  jus- 
tified,  in  point  of  law,  in  presuming  that  there 
was  an  enrolment,  although  it  is  not  producible 
at  this  day. 

It  has  been  intimated  intelligibly  at  the  bar, 
with  respect  to  what  may  or  may  not  be  pre* 
sumed,  that  I  had  observed,  upon  a  doctrine 
which  fell  from  one  of  the  greatest  men  that  ever 
sat  in  Westminster  Hall,  that  whoever  said  that 
judges  and  juries  might  presume  even  an  Act 
of  Parliament  was  mad.  I  desire  to  disclaim  ever 
having  made  such  an  observation  upon  such  a 
great  name  and  character  as  that  which  was 
alluded  to.  The  fact  was,  that  in  the  case  to  which 
the  allusion  was  made  a  presentation  to  a  Crown 
living  had  been  made  by  a  private  individual,  and 
Lord  Mansfield  seems  to  have  entertained  the  opi- 
nion that  that  presentation  was  a  ground  to  infer 
that  the  Crown  had  granted  the  right  by  patent,  or 
some  particular  species  of  conveyance,  and  that 
you  might  presume  that  as  well  as  you  might 
presume  an  Act  of  Parliament  The  expression 
did  not  fall  from  me ;  but  I  do  recollect,  that  when 
I  was  arguing  a  case  in  the  Court  of  Exchequer,  as 
counsel,  the  then  Lord  Chief  Baron  Eyre  did  use 
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this  expression  —  he  said,  "  If  that  is  the  case,  we  1880. 
may  just  as  well  have  no  statutes/'  Another  learned 
judge  in  my  recollection  stated,  he  thought  it  m* 
infinitely  too  strong.  But  if  you  may  not  presume 
to  that  extent,  nobody  will  dispute,  that  if  there 
has  been  a  species  of  enjoyment  of  property  for 
a  very  long  series  of  years,  which  species  of 
enjoyment  never  could  have  obtained  without 
a  legal  origin,  we  must  presume  it  had  a  legal 
origin. 

No  time  runs  against  a  demand  for  tithes.  In 
many  cases  estates  have  been  enjoyed  in  which  no 
tithes  have  been  rendered ;  and  courts  of  equity, 
since  I  have  had  the  honour  of  being  at  the  bar, 
have  held,  that  if  that  case  only  was  made  out, 
it  would  not  operate  as  an  exemption,  but  if 
there  had  been  for  a  very  long  period  of  time  no 
payment  of  tithes,  under  circumstances  which 
make  it  probable  that  there  might  have  been 
originally  a  title  to  those  tithes,  courts  of  equity 
have  left  the  claimant  to  make  out  his  title  at  law. 
A  vast  length  of  time  might  have  a  different 
effect :  there  are  cases  in  which  courts  have  held** 
that  possession  for  250  years  might  be  the  ground 
for  presuming  that  title  deeds  had  been  lost, 
which  title  deeds,  if  producible,  would  have  given 
effect  to  a  claim.  This  is  a  sort  of  doctrine  I 
am  very  sorry  to  mention.  I  know  that  the  pre- 
judice which  exists  against  tithes  has  brought 
to  light  many  title  deeds  that  were  not  before 
known  to  exist 

With  respect  to  the  evidence  of  enrolment  in 
this  Case,  I  observe,  first,  that  from  the  time  when 
this  Act  of  Parliament  passed  to  the  present  time, 
which  is  now  nearly  300  years,  cases  have  occurred 
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1880.  again  and  again,  in  every  one  of  which  the  judg- 
ment has  been  founded  upon  the  idea  that  an 
*m  enrolment  must  be  presumed ;  and  when  the  ques- 
tion arises  whether  an  impropriator  is  within  the 
Act,  am  I  to  presume,  when  judges  of  that  day, 
one  after  another,  have  decided  that  an  impro- 
priator was  entitled,  that  there  was  no  enrolment, 
if,  according  to  the  true  construction  of  the  Act, 
enrolment  was  necessary  ? 

I  go  further.  What  is  to  become  of  that  large 
class  of  cases  in  which  issues  have  been  directed, 
not  to  try  whether  an  impropriate  rector  under 
this  Act  of  Parliament  was  entitled  to  this  pay- 
ment of  2s.  9d.y  but  whether  there  was  a  payment 
less  than  £&  9d.  in  the  pound  that  deprived  him 
of  the  right  to  call  for  that  2s.  9d*  in  the  pound  ? 
What  would  that  signify  if  this  objection  of  the 
non-production  of  the  enrolment  is  a  valid  objec- 
tion ?  If  its  not  being  capable  of  being  produced 
at  the  end  of  300  years  was  fatal,  what  would 
it  signify  to  have  tried  the  various  cases  in  which 
the  question  has  been,  whether  certain  persons 
were  or  not  exempt  from  that  Act  of  Parliament  ? 
I  recollect  in  one  case  there  was  a  question, 
whether  the  Dean  of  St  Paul's  was,  liable  to  be 
called  upon  for  payment  under  this  Act  of 
Parliament;  the  judges  held  he  was  liable, 
and  I  dare  say  they  would  not  have  so  held 
unless  they  had  felt  they  were  bound  to  ad* 
here  to  the  Act  of  Parliament,  and  decide  that 
he  was  not  a  great  man,  for,  according  to  the 
provisions  of  the  Act,  no  one  is  exempt  from 
the  payment  of  tithes  but  noblemen  and  great 
men ;  but  whether  he  was  a  great  man  or  other- 
wise was  not  in  the  smallest  degree  material  if 


MACDOUOAJLl 

V. 

PUERIBB. 


ON    APPEALS   AND    WRITS    OF   ERROR.  4/JJ 

the  non-production  of  that  enrolment  would  have       188& 
put  an  end  to  the  claim. 

So,  what  are  we  to  say  of  cases  where  land-      ». 

lords   have  taken  fines,  and  then  let  the  estate 
for  a  diminished  rent?    And  the  question  was, 
whether  the  value  of  the  fine  was  to  be  taken 
into  the  estimate  of  rent  in  order  to  calculate 
the  value  of  the  tithes,  or  whether  it   was  to 
be  taken  upon  the  amount   of  the   actual  rent. 
How  could  such  a  question  arise,  or  how  could 
the  claim  of  the  clergyman  to  have  the    tithe 
augmented  with  regard  to  the  fine  be  material, 
if  the  non-producibleness  of  the  enrolment  put 
an  end  to  the  claim  made  and  all  question  of 
calculation  ?     In  the  cases  argued  in  the  Court  of 
Exchequer  the  point  has  been  decided  over  and 
over  again,  and  no  objection  made  to  the  juris- 
diction.   The  statute  gives  a  jurisdiction  to  the 
Mayor ;    and  if  he  does  not  decide  the  question 
between   the   parties,    it   gives   it  to   the  Lord 
Chancellor,  not  the  Court  of  Chancery.     There 
have    been   several   cases    of   decisions    in    the 
Court  of  Exchequer,   which  would  have  (been 
absurd  if  the  objection  to  the  non-production  of 
the  enrolment  is  an  objection  that  ought  to  be 
fatal.     The  non-producibleness  would  also  apply 
to  a  great  many  questions  of  the  same  nature  in 
the  Court  of  Chancery.     Over  and  over  again  the 
question  has  arisen,  whether  the  Court  of  Chancery 
had  jurisdiction.    It  was  said  that  the  Act  having 
given  a  special  jurisdiction  to  the  Lord  Mayor, 
and  a  special  jurisdiction  to  the  Chancellor,  the 
Court  of  Chancery  had  nothing  to  do  with  it ; 
but  the  Court  said,  "  Here  is  a  matter  of  account ;" 
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1830.       and  the  Chancellor  in  Chancery  is  entitled  to 
compel  an  account  although  no  enrolment  was 
*^_      produced,  and  it  forced  the  party  to  account, 
according  to  the  terms  of  the  Act  of  Parliament. 

There  are  an  infinite  number  of  other  cases, 
and  you  would  be  taking  it  for  granted  that  all 
the  judges  in  the  land  had  been  acting  against 
the  law  of  the  land,  if  this  objection,  that  the 
enrolment  cannot  now  be  produced  at  the  end  of 
300  years,  is  to  be  sustained  as  a  valid  objection. 

There  is  another  circumstance  which  appears 
to  me  likewise  deserving  of  very  great  weight 
You  have  heard  at  the  bar  that  the  enrolment 
was  made  upon  such  a  day,  and  was  of  such  a 
date.  You  have  heard  likewise,  although  not  given 
regularly  in  evidence,  that  certain  persons  filed  bills 
in  Chancery,  stating  that  there  was  no  enrolment, 
but  still  contending  there  were  tithes  due,  and 
calling  for  an  account.  I  mention  this  only  as 
another  species  of  strong  opinion  upon  the  effect 
of  the  enrolment  or  non-enrolment  of  any  deed. 

What  are  we  to  say  to  the  fact,  that  in  the 
memory  of  all  living  men,  the  citizens  of  London 
have  paid  tithes  under  this  Act  ?  Are  the  citizens 
of  London  so  fond  of  paying  tithes,  and  so  liberal 
as  not  to  take  advantage  of  their  non-liability 
to  pay  tithes?  Do  they  differ  from  all  other 
persons  not  liable  to  render  tithes  ?  The  fact  of 
these  circumstances  existing  for  two  or  three 
centuries  is  enough  to  enable  us  to  presume  that 
there  was  an  enrolment,  although  the  enrolment 
cannot  be  produced  at  this  time  of  day.  I  have 
myself,  in  another  situation  which  I  formerly  held 
in  the  profession,  had  occasion  in  some  causes  to 
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discuss  the  rights  of  the  clergy  under  this  Act,       1830« 
and  I  can  never  believe  that  the  men  before  whom      *Jt*~* 
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I  argued  those  cases  were  not  aware  that  there     •• 

was  no  enrolment  under  that  Act  of  such  a  deed. 
Sir  Jas.  Mansfield  was  in  opposition  to  me  in  those 
suits,  and  to  do  him  justice  he  never  neglected  an 
objection  upon  which  he  fairly  thought  he  could 
stand ;  1  must  also  do  him  the  justice  to  say,  that 
he  never  pertinaciously  adhered  to  an  objection 
which  he  did  not  think  well  founded.  In  all 
those  cases  the  judges,  counsel,  and  every  body 
were  satisfied,  from  the  long  train  of  decisions  and 
this  long-connected  usage,  from  the  payments 
made  by  those  liable  to  pay,  and  who  had  paid, 
during  the  existence  of  the  Act,  that  at  the  end  of 
three  centuries  it  ought  to  be  presumed  that  the 
deed  was  enrolled.  If  you  are  to  go  back  to  that 
distance  of  time  to  inquire  into  the  origin  of  every 
thing  done  in  courts  of  justice  and  out  of  courts 
of  justice,  to  inquire  whether  deeds  or  decrees  are 
to  be  found,  it  would  shake  to  the  foundation 
most  of  the  titles  to  property  of  any  value  that  we 
have  in  this  country. 

It  is  therefore  upon  these  grounds  that  it  appears 
to  me  that  an  issue  ought  not  to  have  been  directed ; 
and  I  go  further — I  do  not  think  this  is  the  issue 
that  should  have  been  directed :  if  any  should  have 
been  given,  it  should  have  been  a  more  compre- 
hensive issue.  I  shall  therefore  submit,  that  this 
decree  of  the  Master  of  the  Rolls,  if  your  Lord- 
ships concur  with  me  in  this  view  of  the  case, 
ought  to  be  reversed.  What  the  judgment  is  to 
be  that  shall  be  substituted  instead  of  it  cannot  be 
so  well  settled  at  this  moment  as  it  may  be  by 
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1828,       the  following  observations  were  made  in  moving 
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the  judgment. 
*  Tlie  Lord  Chancellor.  — -  The  question  is,  whether 

nth  Jul  •      persons  occupying  property  on  the  sea-coast,  have, 
1828.      '     by  the  law  of  Scotland,  a  right,  provided  they  have 

a  right  to  fish  for  salmon,  to  place  stake-nets  for 
the  purpose  of  fishing/  This  depends  upon  certain 
acts  of  parliament  passed  in  Scotland  at  a  very 
early  period,  and  continued  down  for  many  years. 
It  is  not  denied,  that  persons  are  entitled  by  the 
law  of  Scotland,  to  place  cruives  and  other  ma- 
chinery in  rivers,  above  the  point  where  the  tide 
flows,  under  certain  circumstances,  and  under 
certain  limitations  and  restrictions  as  to  the  manner 
in  which  that  machinery  is  to  be  used,  as  to  the 
construction  of  the  machinery,  and  as  to  the  time 
and  period  for  which  it  is*  to  be  used.  What  I 
have  stated  relates  to  those  parts  of  rivers  which 
are  above  the  point  to  which  the  tide  flows.  No 
persons,  by  the  law  of  Scotland,  are  entitled  in 
those  parts  of  the  river  where  the  tide  flows,  to 
place  machinery  of  this  description. 

The  question  with  respect  to  the  river  Tay 
came  on  in  the  year  1816,  before  the  Court  of 
Session,  and  afterwards  came  by  appeal  to  this 
House.  The  river  Tay  terminates  in  a  firth  or 
arm  of  the  sea ;  and  the  question  was  agitated .  in 
the  Courts  of  Scotland,  whether  or  not,  by  the  law 
of  Scotland,  stake  nets  could  be  put  in  the  river 
Tay,  or  rather,  I  should  say,  in  the  waters  of  the 
firth  of  the  Tay,  consistently  with  the  acts  of  par- 
liament to  which  I  have  referred*  The  Court  of 
Session  in  Scotland  was  of  opinion,  that  the  acts 
of  parliament  prohibited  absolutely  the  placing  of 
machinery  of  this  description  in  that  part  of  the 
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tithes,  I  see  it  is  said  that  it  was  discharged  because  1®80. 
the  Court  thought  it  was  properly  left  to  the  jury. 
That  is  undoubtedly  a  mistake.  The  fact  is,  that 
the  plaintiff  was  content  to  take  his  verdict  upon 
the  count  for  the  composition,  which  would  not 
raise  the  point,  and  they  suffered  the  rule  to  be 
discharged. 

Afterwards  this  bill  was  filed.  I  recollect  that  I 
had  my  doubts  upon  the  law,  in  the  court  of  com- 
mon law,  as  to  directing  the  jury  to  act  upon  the 
presumption ;  and  therefore  I  thought  it  right  to. 
trouble  the  learned  judges  to  attend,  that  the  point 
might  be  settled.  If  I  could  now  be  restored  to 
a  court  of  law,  I  would  direct  a  jury  to  presume 
the  enrolment,  because,  although  the  judges  in  a 
court  of  common  law  differ  from  the  judge  in 
equity,  he  being  the  judge  of  the  law  as  well  as 
the  fact,  I  think  the  time  has  now  arrived,  in  a 
case  of  this  sort,  when  a  judge  is  justified  in  telling 
a  jury  they  ought  to  presume  an  enrolment. 

There  are  many  cases  which  bear  a  strict  analogy 
to  this  case.  The  custom  of  merchants  and  the 
customs  of  the  realm  are  stated  in  pleading,  and 
they  used  to  be  proved  by  witnesses ;  but  they 
have  been  found  so  often  that  now.  the  judges 
take  judicial  notice  of  them,  and  tell  juries  what 
those  customs  are.  Is  not  this  a  case  of  that 
sort  ?  Here  are  twenty-four  printed  decisions,  all 
of  which,  as  my  noble  and  learned  friend  has 
stated,  must  have  been  wrong  if  this  deed  is  not 
to  be  considered  as  enrolled.1 

At  a  very  early  period  of  the  reign  of  Charles  II. 
the  question  came  before  the  court,  upon  an  express 
issue,  not  by  an  action,  for  the  recovery  of  tithes, 
and  that  is  the  reason  why  we  have  not  had  them 

vol.  vr.  I  I 
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1890.       frequently  since.  An  action  for  tithes  could  hardly 
_toWv~/       be  supported  on  the  statute,  because  the  statute 
*  has  given  a  specific  remedy ;  but  the  question  was 

raised,  in  the  case  I  allude  to,  upon  a  false  impri- 
sonment, and  that  gave  the  occasion  of  submitting 
to  the  jury  whether  or  not  this  deed  had  been 
enrolled,  and  the  issue  was  found  in  favour  of  the 
enrolment  of  the  deed  near  two  hundred  years  ago; 
and  from  that  time  down  to  this,  I  presume  it  has 
been  taken  for  granted,  for  certainly  in  no  case 
that  I  am  aware  of,  except  this,  has  the  question, 
as  a  question  of  fact,  ever  occurred  in  any  court 
of  common  law.  Whenever  it  has  occurred,  it  has 
seldom  come  before  a  court  of  law  ;  and  for  the 
reason  stated,  whenever  it  has  come  before  a  court 
of  equity,  that  court  of  equity  has  taken  it  for 
granted.  Your  Lordships  would  be  doing  great 
mischief  if  these  presumptions  were  now  to  be 
disturbed.  It  is  like  doing  away  the  effect  of  sta- 
tutes which  have  been  truly  said  by  great  judges  to 
be  statutes  of  peace.  There  is  an  end  of  all  right, 
when  a  question  of  this  sort  occurs,  if  it  is  to  be 
left  to  a  jury  as  a  question  of  fact ;  if,  after  twenty- 
four  decisions,  in  one  of  which  it  is  expressly 
found,  and  in  all  of  which  it  is  recognized  as  a 
fact,  that  this  deed  was  properly  enrolled,  it  is  not 
at  this  distance  of  time  to  be  taken  as  a  presump- 
tion of  law  that  it  was  enrolled,  I  do  not  know 
when  presumptions  can  by  possibility  arise. 

It  was  argued,  that  you  cannot  presume  in  this 
case  because  it  must  'be  enrolled  on  a  given  day, 
and  you  have  only  to  search  at  that  time,  and  if 
you  find  it  was  not  enrolled,  then  it  is  conclusive 
that  it  never  was  registered  j  but  undoubtedly  that 
argument  proceeds  upon  a  mistake.    The  decree 
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of  the  noble  and  learned  persons  to  give  effect  to  18«0. 
the  statute  was  to  be  made  before  the  1st  of  March, 
but  there  is  no  time  fixed  for  it  being  enrolled ; 
there  is  no  point  of  time  we  can  fix  upon  and  say, 
that  not  having  been  found  there,  you  are  to  pre- 
sume it  is  not  enrolled.  That  being  the  case,  you 
must  look  for  this  proof  at  the  rolls  for  nearly  three 
hundred  years  before  you  can  say  with  safety  it  is 
not  enrolled.  What  a  dangerous  litigation  this 
would  lead  to.  In  a  case  of  this  sort  you  must 
take  it  for  granted  it  was  enrolled,  though  at  this 
day  it  is  impossible  to  prove  the  fact. 

My  noble  and  learned  friend  has  said  that  he 
never  stated  that  presuming  an  Act  of  Parliament 
was  presumption  run  mad.  I  have  heard  a  noble 
judge  say  once,  at  Nisi  Prius,  and  afterwards  with 
more  advice  in  the  King's  Bench,  that  he  would 
presume  two  hundred  Acts  of  Parliament;  and 
Lord  Kenyon  stated  that  that  was  but  a  short  mode 
of  expressing  what  he  really  meant,  and  only  a 
strong  mode  of  putting  a  fact  that  was  beyond 
dispute. 

Some  mistake  has  arisen  upon  the  issue  directed 
by  the  Lord  Chief  Baron,  as  if  he  had  directed  an 
issue  of  this  sort.  He  directed  no  such  issue.  He 
seems  to  me  to  have  assumed  altogether  that  the 
deed  was  properly  enrolled  ;  for  the  issue  directed 
was  not  whether  there  had  been  such  a  decree  as 
this  enrolled,  but  whether  the  parties  were  excused, 
by  a  particular  custom  in  that  parish,  from  paying 
according  to  the  original  decree.  Now,  the  issue 
directed  by  the  Chief  Baron  would  have  been  quite 
idle  if  the  decree  was  never  enrolled. 

As  this  is  a  question  of  very  general  importance 
in  the  city  of  London,  I  thought  I  was  bound  to 
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1890.      take  upon  myself  my  share  of  stating,  as  shortly 
^T^f ..  as  I  could,  without  doubt  or  hesitation,  what  was 
»•         my  opinion.    I  entirely  concur  in  the  judgment 
proposed. 

so  Dm*  1832.        Ordered  and  adjudged,  that  the  order  complained  of  be 

reversed ;  and  it  is  declared,  that  if  to  give  effect  to  the  Act 
of  37  H.  8.  c.  12.  it  is  necessary  that  the  decree  therein 
referred  to  should  be  enrolled,  it  ought  to  be  presumed  that 
such  decree  was  duly  enrolled ;  and  it  is  ordered,  that  the 
cause  be  remitted  to  the  Court  of  Chancery,  to  proceed 
therein  as  shall  be  consistent  with  this  reversal  and  decla- 
ration. 
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SCOTLAND. 

(court  of  session.) 
The  Earl  of  Kintore        -         •        Appellant ; 
Forbes  and  Others        -         -         Respondents. 

Fishing  with  stake  nets  on  the  sea  coast,  near  the  mouth  of  a 
river,  is  not  prohibited  either  by  the  statute  or  the  common 
law  of  Scotland. 

Proprietors  on  the  sea  coast  having  grants  from  the  crown 
with  right  of  fishing  limited  to  fishing  with  net  and  coble, 

'  cannot,  on  the  suit  of  owners  of  fisheries  in  a  river,  be  re- 
strained from  fishing  with  stake  nets. 


A  HE  appellants  in  this  case  were  owners  of 
fisheries  in  the  river  Don  in  Scotland.  The  Re- 
sporidents  were  owners  of  the  property  along  the 
sea-coast  not  far  from  the  mouth  of  the  river  Don. 
The  property  altogether  comprised  about  seven 
miles,  commencing  at  a  part  about  two  miles  from 
the  mouth  of  the  river  Don,  and  being  on  the  sea- 
shore, was  used  for  the  purpose  of  catching  salmon 
and  other  fish  with  stake  nets.  The  proprietors  of 
the  fisheries  of  the  river  Don  complained  of  this,  as 
being  an  injury  to  their  fishery,  and  commenced 
proceedings  against  the  Respondents  in  the  Court 
of  Session,  which  ended  in  1826,  in  a  judgment 
against  the  Appellants.  An  appeal  from  this  de- 
cision having  been  argued  in  the  House  of  Lords, 

VOL.  IV.  K  K 


[Wfi  <>CA*B8  {IN  THE  HOUSE  XJF  1XSSLDU 

£82$.       }■ 


SCOTLAND. 

(court  of  session.) 

(  r 

John  Dickson  and  Others      -       -    Appellants.} 
Walter  Graham        -  -        -    Respondent. 

■ 

By  the  law  of  Scotland,  an  interim  curator  bonis  (provisional 
committee  of  the  estate)  may  be  appointed  by  the  Coart  of 
Session,  without  notice  to  the  party  affected  by  the  appoiat*- 
ment,  and  without  cognition  or  inquest  before  a  jury. 

Whether  the  word  "interim"  means  until  the  patient  recovers 
his  faculties,  or  until  some  more  regular  proceeding  is  in- 
stituted.   Quart. 

By  the  law  of  Scotland,  a  man  of  weak  understanding  may 
appoint  Interdietors  by  a  deed,  which  binds  bun  to  do  no 
act  affecting  his  estate  without  the  consent  of  the  persons 
appdinted  Interdietors. 

Interdietors  so  appointed  having  instituted  proceedings  in  the 
,  Court  <of  Session  to  recall  a  subsequent  appointment  of  aft 
interim  curator,  which  was  sustained  wjtb  costs  against  the 
interdietors;  Held,  after  a  remit  to  ascertain  the.  practice 
of  the  Court  of  Session,  that  the  judgment  should  be  affirmed, 
but  without  costs.  * 


July,  1828.  1HE  Earl  of  Eldon.  My  Lords,  This  was  an  ap- 
peal brought  by  John  Dickson,  Archibald  Gibson, 
Andrew  Steele,  and  James  Knox,  stating  them* 
selves  to  be  interdietors  of  Mr.  James  Bryce,  who 
is  represented  to  be  some  time  student  of  divinity, 

*  The  facts  appear  sufficiently  stated  in  the  body  of  the 
judgment. 
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thereafter  teacher  of  languages  in  Edinburgh,  and       1828. 
the  said  Andrew  Steele  as  his  agent.    The  Re- 
spondent was  Mr.  Walter  Graham,  who  was  the      _  » 

•ator  boms  to  James  Bryce.  This  gentleman,  at 
thKtime  when  these  transactions  took  place,  was 
represented  to  be  so  weak  in  mind,  and  so  unable 
to  take  care  of  his  own  affairs,  as  to  make  it  ne- 
cessary to  execute  an  instrument,  which,  by  the 
law  of  Scotland,  is  termed  an  instrument  of  inter- 
diction, an  instrument  by  which  he  consents  to  do 
»o  act  without  the  concurrence  and  consent  of 
those  four  gentlemen  who  are  named  as  inter- 
dieters. 

The  law  of  Scotland  certainly  allows  a  man  to 
place  himself  in  that  situation.  The  books,  I 
think,  represent  that  the  principles  of  the  law  of 
Scotland  hr  this,  that  a  man  who  possesses  a  suffi- 
cient portion  of  reason  to  be  conscious  of  the 
weakness  of  his  own  understanding,  not  furious 
nor  fatuous,  but  a  man  so  satisfied  that  he  ought 
not  to  trust  himself  with  his  transactions,  may 
execute  an  instrument,  binding  him  not  to  do  any 
act  with  respect  to  his  estate,  without  the  consent 
of  those  persons  whom  by  the  deed  he  authorizes 
to  superintend  for  him ;  or,  in  other  words,  without 
whose  consent  he  binds  himself  not  to  act  I 
understand  the  law  of  Scotland  to  have  permitted 
persons  in  that  situation  to  which  I  have  adverted, 
to  place  their  affairs  under  the  direction  of  others; 
in  a  mode  which  may  be  more  pleasant  to  them 
than  that  of  resorting,  as  originally  it  was  thought 
necessary,  to  a  suit,  in  order  to  pronounce  that  the 
individual  was  not  a  proper  person  who  should  be 
trusted  to  administer  his  affairs. 

This  instrument  being  executed,  an  application 
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1828.  was  made  on  the  death  of  a  brother  of  this  unfor- 
tunate gentleman,  Mr.  James  Bryce,  by  a  brother* 
in-law,  a  gentleman  who  had  married  his  sister,  to 
have  a  curator  bonis  appointed  to  take  care  of  him, 
something  in  the  nature  of  a  committee  of  the 
estate  of  a  lunatic  in  England.  A  medical  gen- 
tleman of  the  name  of  Abercrombie,  certified  that 
his  state  was  such,  that  some  person  ought  to  be 
authorized  to  superintend  him ;  and  upon  an  ap. 
plication  to  the  Court  of  Session  to  appoint  such  a 
person,  the  Court  of  Session  appointed  Mr.  Graham, 
who  was  the  husband  of  the  sister. 

The  first  step  taken  in  the  Court  of  Session  de- 
siring that  that  appointment  might  be  recalled, 
was  in  January,  1818;  and  on  that  occasion,  the 
Court  of  Session  pronounced  this  interlocutor, 
which  is  the  first  interlocutor  appealed  from. 
."  They  refuse  the  prayer  of  the  said  petition,  and 
"  assoilzie  from  the  conclusions  of  the  same ;  and 
"  find  the  several  interdictors  with  whose  consent 
"  the  said  petition  hess  been  offered,  conjointly  and 
"  severally  liable  to  the  Respondent  in  the  ex- 
"  pences  of  process ;  appoint  an  account  thereof  to 
"  be  lodged ;  and  remit  the  same  when  lodged  to 
"  the  auditor,  to  tax  and  report"  This  is  an 
appeal  from  this  interlocutor,  in  respect  of  the 
expences  of  the  process,  an  appeal  by  these  four 
gentlemen,  who  are  the  interdictors  under  this 
deed.  This  order  to  pay  the  expences  of  the 
process  was  resisted  with  respect  to  three  of  the 
parties,  on  the  ground  that  they  took  no  part  in 
the  business.  There  was  a  petition  afterwards 
presented  by  Bryce  himself;  Mr.  Steel q,  one  of 
them,  also  resisted  on  the  ground  that  he  appeared 
only  as  agent  for  the  interdictors. 
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In  the  petition  made  in  the  name  of  James  1828. 
Bryce,  an  application  was  made  to  the  Court  that 
there  might  be  a  process  of  cognition.  That  is  >^+ 
a  proceeding  in  the  nature  of  our  commission  of* 
lunacy,  in  order  to  determine  whether  this  person 
was  in  that  state  in  which  it  was  proper  that  this 
curator  bonis  should  be  continued.  Upon  that 
petition,  the  Court  pronounced  this  interlocutor : 
"  They  remit  to  the  sheriff-depute  of  the  shire  of 
"  Edinburgh  to  enquire  concerning  the  condition 
"  of  intellect  and  state  of  faculties  of  the  peti- 
"  tioner  James  Bryce.  and  his  abilities  to  manage 
"  and  conduct  his  own  affairs,  and  also  concerning 
"  the  truth  and  sufficiency  of  his  grounds  of  com- 
"  plaint  of  harsh  or  improper  treatment,  or  neglect 
"  of  his  comfort  on  the  part  of  Walter  Graham,  his 
"  curator  bonis)  authorize  and  direct  the  said 
cc  sheriff  to  proceed  in  the  enquiry,  by  personal 
"  visitation  of,  and  intercourse  with,  the  said  James 

Bryce,  at  various  times,  and  without  previous 

warning  or  concert,  as  also  by  examination  upon 
4  oath  of  such  witnesses,  suggested  by  either  party, 

who  have  sufficient  cause  of  knowledge  respect- 
"  ing  the  premises,  and  likewise  by  the  opinion  of 
"  medical  persons  named  by  the  sheriff  to  visit 
"  him,'  and  ordain  the  said  sheriff  to  report  his 
"  opinion  on  the  said  matters,  and  each  of  them,  to 
"  the  said  Lords j  and  in  case  a  minute  shall  be 
"  offered  on  the  part  of  the  said  James  Bryce, 
"  praying  for  a  direction  to  the  sheriff  to  proceed 
"  in  the  said  matter  by  jury  or  inquest,  allow  the 
"  clerk  of  process  to  receive  and  mark  the  same 
"  as  part  of  the  process,  and  also  the  said  curator 
"  bonis  to  answer  the  said  minute  in  case  he  shall 
"  see  cause  so  to  do."    So  far,  therefore,  the  Court 
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i«2Si  of  Session  corrected  its  own  original  proceedings, 
by  requiring  a  more  minute  and  careful  examin- 
ation of  the  state  of  this  person  ;  and  under  the 
order  of  the  court,  the  sheriff-depute  of  the  shire 
of  Edinburgh  proceeded  to  enquire  into  the  state 
of  this  person.  The  report  of  the  sheriff-depute, 
the  present  Lord  Advocate,  was  to  this  eflefct  r**-  "" 
44  In  compliance  with  the  remit,  the  reporter 
44  called  upon  James  Bryce,  the  individual  thereitt 
**  referred  to,  on  various  occasions  in  the  coursfc 
u  of  the  last  four  months,  without  any  previdi& 
"  warnings,  and  had  also  particular  access  to  &e& 
"him  in  the  course  of  the  examinations  of  tt& 
"  nesses  which  has  taken  place  under  the  above 
44  remit.  The  Reporter  also  directed  Doctors  Spensi 
"  Farquharson,  anji  Wood,  to  visit  the  said  James 
"  Bryce,  and  has  taken  their  examination'  upoii 
44  oath,  as  well  as  that  of  the  witnesses  suggested 
"by  either  party,  as  having  sufficient  cause  s 6F 
44  knowledge  respecting  the  premises ;  and  he  now 
44  begs  leave  to  report,  1  st,  That  from  the  appear- 
44  ance,  manners,  habits,  and  conversations  of  the 
44  above-named  James  Bryce,  it  appears  most  d6- 
44  cidedly  to  the  reporter,  that  that  person  labour^ 
44  under  a  very  great  degree  of  mental  imbecility, 
44  and  that  he  is  utterly  incapable  to  manage  and 
44  conduct  his  own  affairs.  This  impression  seetri& 
44  fully  confirmed  by  the  united  opinions  of  alHW6 
44  medical  men  who  have  been  examined,  *n&  i& 
**-  indeed  supported  by  the  whole  other  evident 
4<  which  has  been  led,  and  which  farthef  shews 
44  that  Bryce's  defect  of  mind  is  not  of  fefcerit 
44  origin,  but  has  been  progressive  for  a  period  of  • 
44 nearly  thirty  years*  This  circumstance,  white 
it  almost  excludes  the  hope  of  amendment*  is 
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€<  calculated  to  remove  all  idea  of  the  appearance  i$2& 
<c  which  this,  person  exhibits  (the  mental  malady) 
*'  being  produced  from,  or  even  affected  by  the  _* 
"judicial  proceedings  which  have  been  going  on 
"  concerning  him.  Indeed,  the  reporter  has  had 
'?  occasion,  in  the  course  of  the  various  cognitions 
"  that  have  gone  on  before  him,  to  oBserve  that 
"  persons  of  deranged  intellect  are  at  times  capable 
**  of  assuming  an  extraordinary  command  over 
*f  themselves,  and  can,  contrive  so  to  speak  and  to 
"  act  for  a  short  space,  as  not  unfrequently  to 
"  induce  juries  to  return  verdicts  in  their  favour, 
•f .  while  the  real  state  of  the  party  would  warrant 
"a  different  deliverance.  It  particularly  struck 
t^e  reporter,  as  affording  material  evidence  of 
the,  state  of  Bryce's  mind,  that  in  the  course  of 
'Vtfie  examination  of  witnesses,  at  which  this  person 
?f>was  present,  he  evinced  no  power  of  any  such 
f f.  command  over  himself,  nor  could  he  even  fre- 
qpQlitly  be  induced  to  keep  silence,  though  re* 
cot^^n^ided  to  him  by  those  who  were  attending 
<V  to  this  interest.  With  respect  to  the  alleged  mal- 
"  treatment,  it  will  be  seen  from  the  proof  that 
•V,  this  rests  upon  no  better  ground  than  that  of 
">  Bryce  having,  for  some  time  past,  made  general 
f f  $ompl*untj3  of  that  nature  to  certain  individuals, 
}}&  ,  circumstance  on  which  no  reliance  can  be 
^fpteced,  as  the  making  groundless  complaints 
it  of.  this  nature  is  a  very  usual  symptom  of,  and 
V, attendant  upon  derangement.  In  so  far  as  the 
"  reporter  has  been  able  to  ascertain  it,  the  conduct 
«,  of  Mn  and  Mrs.  Graham  towards  Bryce  has  been 
«  marked  with  all  proper  degree  of  kindness  and 
M  attention,  and  he  himaelf  appears  to  have  *  been 
'*  sensible  of  this,  and  to  have  been  satisfied  and 
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1828.       "  contented,  until  some  individuals  in  the  neigb- 
«  bourhood  where  he  resided,  possibly  from  huniaHe, 
*  "  but  certainly  from  mistaken  motives,  appear  to 

"  have  encouraged  the  suspicion  of  ill  usage,  which 
"  Bryce's  state  of  mind  was  so  much  calculated 
u to  engender.  With  regard  to  his  present  re- 
"  sidence,  It  appears  to  the  reporter  that  his  room 
"  is  good,  that  all  due  attention  is  paid  to  his 
"  comfort,  and  that  Mrs.  Faterson,  with  whom  he 
"  resides,  is  a  person  well  calculated  for  such  a 
"  charge." 

.This  report  was  dated  in  the  month  of  De- 
cember 1818,  and  it  came  under  the  consideration 
of  the  Court  as  early  after  that  as  February  1819* 
The  report  being  prepared,  but  not  actually  brought 
before  the  Court,  and  Mr.  Steele  declining  any 
longer  to  continue  agent  to  Mr.  Bryce,  an  appli- 
cation was  made  to  the  Court  to  appoint  another, 
who  was  accordingly  appointed.  But  that  ap- 
pointment was  made  at  a  time  when  the  litigation 
had  been  conducted  under  the  direction  of  Mr. 
Steele,  and  he  was  considered  by  the  Court  liable 
to  all  expences,  as  the  agent  who  had  carried  on 
the  business  up  to  the  month  of  December  1818. 
He  ceased  to  be  agent  at  this  time  certainly,  and 
on  his  application  another  agent  was  appointed; 
but  he  acted  down  to  the  period  which  elapsed 
between  the  remit  to  the  sheriff-depute  and  his 
report.  When  the  report  was  about  to  be  prepared, 
and  the  consideration  of  it  to  be  entered  upon  in 
the  Court  of  Session,  then  he  withdrew. 

The  appeal  therefore  has,  in  my  opinion,  been 
brought  quite  irregularly  by  the  four  interdictors, 
with  regard  to  the  first  part  of  the  case,  in  which 
they  were  all  of  them  represented  by  Mr.  Steele ; 
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and  with  reference  to  the  order  made,  that  Mr.       }&28. 
Steele  should  pay  the  expences  till  he  ceased  to 
be  the  agent  previous  to  the  last  act  of.  the  Court 
of  Session. 

When  this  case  came  before  the  House  of  Lords 
some  time  ago,  it  struck  me,  and  it  likewise  struck 
some  other  Lords  not  now  attending  the  House, 
that  this  was  a  very  extraordinary  course  of  pro- 
ceeding in  its  nature,  comparing  it  with  what  is 
the  course  of  proceeding  in  this  part  of  the  king- 
dom, that  a  person  should  have  applied  to  the 
Court  of  Session,  and  should  have  received  im- 
mediately an  appointment  to  take  care  of  another 
and  his  affairs,  on  the  ground  that  he  was  incapable 
of  taking  care  of  himself  and.  his  affairs ;  that  there 
should  be  no  course  of  inquiry  on  the  Court  being 
so  applied  to,  nor  any  notice  given  to  the  party j 
and  that  this  was  at  least  a  proceeding,  with  refer- 
ence to  which  this  House  should  very  well  consider 
what  the  law  of  Scotland  was,  before  it  concurred 
in  the  acts  which  had  taken  place;  particularly 
with  reference  to  the  care  exercised  in  matters  of 
this  kind  by  the  Lord  Chancellor  of  England, 
it  being  well  known  that  the  Court  of  Chancery 
cannot  appoint  any  person  to  take  care  of  a  sup- 
posed lunatic  or  his  property,  unless  a  jury  shall 
find  that  the  man  is  of  unsound  mind j  and  that 
even  after  the  finding  of  a  jury,  that  the  party 
is  of  unsound  mind,  the  Court  will  do  nothing 
while .  a  traverse  is  depending ;  the  traverse  al- 
lowing to  those  who  are  interested,  another  op- 
portunity of  questioning  the  fact  But  here, 
according  to  what  is  stated  to  be  the  law  of 
Scotland,  the  Court  proceeds  without  cognition  to 
appoint  a  person  to  take  care  of  the  party,  and  to 
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1828.  take  care  of  him  according  to  the  act  of  sederunt 
"  in  the  mean  time."  Whether  these  words,  cc  in 
*  the  mean  time,"  really  mean  in  the  mean  time  tilt 
there  is  a  more  regular  proceeding,  or  whether  they 
mean  that  the  appointment  is  made  to  continue 
until  the  man  shall  be  able  to  manage  for  himself, 
may  admit  of  question.  The  act  of  sederunt  was 
certainly  open  to  a  different  construction,  accord* 
ing  to  what  the  different  parties  contended. 

When  this  cause  was  heard,  it  was  thought 
necessary  by  this  House  to  desire  the  Court  of 
Session  to  consider  whether  they  could  take  this 
course  according  to  their  law,  or  whether  there 
was  not  a  necessity  for  a  cognition  to  issue,  in 
order  to  have  the  finding  of  a  jury  on  the  case. 
We  have  since  received  for  answer  to  that  ques- 
tion, that  the  Court  has  been  in  the  habit  of  pro- 
ceeding in  this  course  for  so  long  a  period,  that 
I  do  not  think  it  proper  to  advise  the  House  to 
hold  that  this  is  not  a  legal  proceeding  on  the  part 
of  the  Court  in  question.  If  it  was  legal,  attend- 
ing to  all  the  circumstances  and  dates  of  these 
proceedings,  this  House  could  not  hold  that  the 
interlocutor  was  wrong,  or  that  it  was  not  com- 
petent for  that  Court  to  say,  whatever  were  the 
motives  of  Mr.  Steele,  that  he  was  liable  for  the 
costs  of  the  proceeding  as  an  officer  of  the  Court, 
and  as  the  party  applying  to  the  Court  to  set  aside 
the  proceeding.  The  judgment  of  the  Court 
ought,  under  those  circumstances,  to  be  affirmed, 
but  without  costs  in  the  appeal  case.  The  ap- 
pointing a  person  to  exercise  the  duties  of  curator 
bonis,  is  taking  a  very  considerable  liberty,  to  be 
justified  only  by  necessity j  and  this  is  the  first 
case  which  has  occurred  in  this  House  in  which 
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the  practice  of  the  Court  of  Session  has  been  1828: 
established.  That  practice  is  not  in  conformity 
with  the  course  observed  in  this  country  in  the 
case  of  one  who  is  represented,  according  to  the 
language  of  the  commission,  as  a  lunatic.  A  com- 
mission is  not  issued  unless  a  sufficient  ground  is 
laid,  and  even  then,  if  the  jury  have  found  that  he 
is  a  man  of  weak  mind,  that  will  not  do ;  but  if  they 
find  not  that  he  is  a  lunatic,  not  that  he  is  fatuous, 
but  that  he  is  of  unsound  mind,  that  is  sufficient  to 
sustain  the  commission.  The  way  in  which  we 
have  always  proceeded,  is  to  issue  a  commission; 
and  if  the  jury  so  find  upon  that  representation, 
that  be  is  of  unsound  mind,  the  care  of  the  Court  - 
is  thrown  around  him.  That,  I  think,  would  have 
been  a  fair  notice.  If  that  course  had  been 
adopted,  and  these  parties  had  then  introvened, 
I  think  the  appeal  ought  to  have  been  dismissed 
with  costs;  but  there  having  been  no  such  pro*  ' 
ceeding  in  the  first  instance,  though  it  appears  to 
me  that  it  would  be  too  much  to  say,  that  the 
proceeding  of  the  Court  of  Session,  and  all  the 
proceedings  incident  upon  their  proceedings  for  a 
long  series  of  decisions,  are  such  as  cannot  be 
upheld,  I  think  that  they  ought  to  be  affirmed 
without  costs.  I  cannot  conclude  without  saying, 
that  1  wish  there  was  some  law  to  regulate  these 
proceedings  in  Scotland. 
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(COURT   OP   SESSION.) 


William  Trotter  and  Others     -      Appellants  ; 
Young  Trotter  .        .        .      Respondent. 


A  will  must  be  construed  according  to  the  law  of  the  country 
where  it  is  made,  and  the  testator  is  domiciled. 

The  will  of  a  subject  of  Great  Britain  made  in  India  most  be 
construed  according  to  the  laws  of  England. 

Upon  a  question  arising  in  the  Court  of  Session  on  the  doc- 
trines of  the  law  of  England,  the  Court  is  justified  in  taking 
and  acting  upon  the  opinions  of  English  lawyers,  given  upon 
a  case  laid  before  them. 

Money  vested  in  heritable  bonds  becomes  real  estate,  and  where 
upon  the  construction  of  the  will  no  clear  intention  can  be 
collected  to  pass  real  estate,  the  heir  at  law  taking  a  benefit 
under  the  will  is  not  put  to  his  election,  but  may  take  the 
real  estate  as  heir,  and  also  personal  estate  under  the  will. 

A  will  by  which  the  testator  recites  that  "  he  considers  it  hie 
"  duty,  while  in  health,  to  execute  a  settlement  of  all  his 
"  estate  and  effects,"  appointing  executors  in  England  and 
in  India ;  and  directing  that  the  residue  of  his  estate  in  India 
should  be  remitted  to  his  executors  in  Scotland,  and  that 
they  should  divide  that  residue,  and  the  tokole  of  hh  property 
in  Europe,  equally  between  his  brothers  and  sisters ;  Held 
not  to  pass  the  heritable  bonds. 


CHARLES  TROTTER,  being  domiciled  in 
India,  remitted  money  to  his  brother  William  in 
Scotland,  which  he,  to  the  amount  of  1,900/L,  and 
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under  a  power,  invested  in  heritable  bonds ;  of  1628. 
which  investment  Charles  Trotter  was  apprised. 
In  May,  1829,  he  executed  a  will  in  India,  by 
which,  expressing  his  affection  for  his  brothers  and 
sisters,  and  reciting  that  "  he  considered  it  his 
"  duty,  while  in  health,  to  execute  a  settlement  of 
•c  all  his  estate  and  effects*9  he  appointed  his  brothers 
George  Trotter  and  William  Trotter  executors  of 
his  will  in  England,  and  other  persons  executors 
in  India.  He  then,  after  giving  various  legacies 
in  India,  directed  his  executors  there  to  remit  the 
residue  of  his  estate  there  to  his  executors  in  Scot- 
land ;  who  "  were  thereby  instructed  to  divide  the 
remainder  of  his  estate  as  they  received  it  from 
India,  and  the  whole  of  his  property  in  Europe* 
into  six  equal  shares,  to  be  paid,  share  and  share 
alike,  to  each  of  his  brothers  and  sisters,  &c." 

He  died  without  issue  in  Jupe  1829s  leaving 
Young  Trotter  and  William  Trotter,  who,  at  the 
death  of  the  testator,  were  his  only  surviving 
brothers,  of  whom  Young  Trotter  was  the  eldest, 
and  also  leaving  sisters.  Young  Trotter,  there- 
fore, as  heir,  made  up  titles  to  the  heritable 
bonds.  The  other  parties  claiming  under  the 
will  insisted,  that  he  was  bound  either  to  give  up 
his  claim  to  the  personal  property  passing  under 
the  will,  or  to  permit  the  heritable  bonds  to  be 
divided  as  part  of  the  personalty.  To  settle  this 
question  an  action  of  declarator  was  raised  by 
Young  Trotter,  and  an  action  of  multiplepoinding 
by  the  executors ;  in  the  progress  of  which,  a  case 
was  stated  for  the  opinion  of  English  counsel, 
upon  the  question  whether  Young  Trotter  was 
bound  to  elect  ?  Sir  James  Scarlett  and  Mr.  Shad- 
well  having  given  their  opinion  that    the  heir 
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1828.  might  claim  the  heritable  bonds  without  being  put 
to  his  election,  the  Court  of  Session  gave  judg- 
ment in  conformity  with  this  opinion,  and  there- 
upon the  other  legatees  under  the  will  appealed  to 
the  House  of  Lords. 

The  case  was  argued  in  June,  1829. 

The  Lord  Chancellor.  —  In  this  case  a  most 
material  and  important  question  is,  how  the  will, 
which  was  executed  in  India,  is  to  be  interpreted, 
by, what  law?  It  was  considered  in  the  Court 
below,  and  undoubtedly  it  was  held  most  properly, 
that  the  will  was  to  be  interpreted  by  the  law  of 
the  land  where  it  was  made,  and  where  the  testator 
had  his  domicile,  namely,  India,  that  is  by  the  law  of 
England ;  and  it  was  held,  and  properly  held,  as 
I  conceive,  by  the  Court  below,  that,  although 
that  will  was  the  subject  of  judicial  inquiry  in 
the  Courts  of  Scotland,  the  same  rule  was  to  be 
applied  to  the  interpretation  of  it  as  if  the  will  had 
been  the  subject  of  consideration  and  adjudication 
in  the  Courts  of  England. 

The  next  question  was,  how  the  Court  of  Ses- 
sion were  to  ascertain  what  the  law  of  England 
was  with  respect  to  this  will  ?  how  this  will  was  to 
be  interpreted  according  to  the  law  of  India,  or,  in 
other  words,  according  to  the  law  of  England* 
They  followed  that  course  which  had  been  adopted 
on  other  occasions,  in  the  cases  of  Robertson  v. 
Robertson,  Wightman  v.  DaMe's  trustees,  and  other 
cases:  the  course  which  they  had  been  in  the 
habit  of  taking  to  ascertain  how  the  law  stood, 
namely,  to  direct  a  case  to  be  prepared,  stating  all 
the  circumstances  necessary,  for  the  purpose  of 
raising  the  question  of  law    for  the  opinion  of 
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lawyers  of  this  country.  Accordingly,  by  one 
of  the  interlocutory  decrees,  if  was  directed,  that 
cases  should  be  stated  on  both  sides.  It  was 
afterwards  agreed,  that  a  joint  case  should  be 
stated  with  the  concurrence  of  both  parties,  and 
and  the  opinion  of  the  present  Vice  Chancellor* 
and  the  present  Attorney  General  t  should  be  taken, 
with  respect  to  the  import  of  this  will  according 
to  the  law  of  England. 

It  was  stated  at  the  bar,  and  I  see  by  the  papers 
it  was  also  argued  below,  that  in  cases  of  this  de- 
scription, it  is  not  unreasonable  that,  when  any  tech- 
nical points  arise  in  the  construction  of  a  will  of  this 
description,  the  Court  of  Session  should  resort  to 
the  opinion  of  lawyers  of  the  country  where  the  will 
or  instrument  was  executed,  but  that  this  applies 
only  to  technical  expressions:  that  where  a  will 
is  expressed  in  ordinary  language,  the  judges  of 
the  Court  of  Scotland  are  as  competent  to  put  a 
proper  construction  upon  it  as  judges  or  lawyers  of 
the  country  where  the  will  was  executed.  But 
the  judges  below  were  not  of  that  opinion ;  and  it 
is  impossible,  as  it  appears  to  me,  that  such  an 
opinion  can  be  reasonably  entertained.  A  will  ^ 
must  be  interpreted  according  to  the  law  of  the 
country  where  it  is  made,  and  where  the  party 
making  the  will  has  his  domicile.  There  are  cer- 
tain rules  of  construction  adopted  in  the  Courts, 
and  the  expressions  which  are  made   use  of  in 

a  will,  and  thfi  ^gliag**  n^  a  wffl»  hj*ve  frequently 
reference  to  those  rules  of  construction :  and  it 
would  be  productive,  therefore,  of  the  most  mis- 
chievous consequences,  and,  in  many  instances, 


Then  Mr.  Shadwell. 


f  Sir  James  Scarlett. 
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defeat  the  intention  of  the  testator,  if  those  rules 
were  to  be  altogether  disregarded,  and  the  judges 
of  a  foreign  Court  (which  it  may  be  considered  in 
relation  to  the  will),  without  reference  to  that 
knowledge  which  it  is  desirable  to  obtain  of  the 
law  of  the  country  in  which  the  will  was  made* 
were  to  interpret  the  will  according  to  their  own 
rules  of  construction.  That  would  also  be  pro- 
ductive of  another  inconvenience,  namely,  that 
the  will  might  have  a  construction  put  upon  it  in 
the  English  courts  diflqrfifltjfivym  that  which  might 
be  put  upon  it  in  the  foreign  country.  It  appears 
to  me,  that  there  is  no  solid  ground  for  the  ob- 
jection; but  that  where  a  will  is  executed  in  a 
foreign  country  by  a  person  having  his  domicile  in 
that  country,  with  respect  to  that  person's  property 
the  will  must  be  interpreted  according  to  the  law 
of  the  country  where  it  is  made.  It  must,  if  it 
comes  into  question  in  any  proceeding,  have  the 
same  interpretation  put  upon  it  as  would  be  put 
upon  it  in  any  tribunal  of  the  country  where  it 
was  made.  _  It  appears  to  me,  therefore,  that  the 
judges  were  perfectly  right  in  directing  the  opinion 
to  be  taken  of  English  lawyers  of  eminence,  with 
respect  to  the  import  and  construction  of  this  will 
according  to  the  law  of  England. 

The  main  question  that  was  ultimately  put 
to  the  learned  persons  to  whom  I  have  referred 
is  this,  — "  Whether  on  the  supposition  of  the 
"  question  having  arisen  for  trial  in  England, 
"  the  heir  would  have  been  put  to  his  election  if 
"  he  had  claimed  money  secured  by  heritable 
"  bond  in  Scotland,  as  well  as  his  share  of  the 
"  personal  estate  under  the  will.'*  The  answer  is 
in  these  terms,  —  <f  Considering  heritable  bonds 
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"  in  Scotland  as  real  estates,  to  which  the  heir  at       19*8* 
**  law  is  entitled,  unless  they  are  conveyed  away 
«  with  due  solemnity  by  his  ancestor,   we  think  . 
u  the  heir  at  law  would  be  entitled  in  this  case  to  ] 
41  claim  them,  withofit  hg inpr  put  to  his  election,  if 
"  the  question  had  arisen  in  a  court  of  justice  in 
«  England." 

When  that  opinion  was  communicated  to  the 
Court  in  Scotland,  the  Court  immediately  affirror 
ing  that  opinion,  decided  in  favour  of  the  heir  at 
law.    The  heir  at  law  was  undoubtedly  entitled  to 
take  the  real  estate,  -~  that  is,  the  heritable  bond; 
and  the  sole  question  was,  whether,  when  he  came 
in  to  claim  under  the  will  his  proportion  of  the 
personal  estate,  it  was  required  by  law  that  he 
should  be  put  to  bis  election,   that  is,  whether 
he  should  take  the  one  or  the  other;   whether 
he  should  allow  the  real  estate  to  be  connected 
with  the  personal,  so  as  to  form  one  mass  of  the 
property,  and  the  whole  divided,  or  should  take 
the  real  estate,  and  give  up  the  personal  estate? 
Whether  he  was  obliged  or  not  to  do  this,  de- 
pended entirely  on  this  consideration,   whether/ 
upon  die  face  of  the  will  there  was  sufficient 
manifest  a  clear  intention  that  the  testator 
aigned  by  his  will  to  dispose  of  his  read  estate;] 
because,  if  he  intended  to  dispose  of  his  real  estate; 
although  he  had  not  carried  that  intention  effec- 
tually into  execution,  the  party  taking  under  that 
will  would  not  be  entitled  to  have  the  benefit  of 
the  will,  and  at  the  same  time  to  defeat  the  at- 
tention of  the  testator.    The  question  wa*  there- 
fore, sinrply  a  question  of  construction*     Doe*  it 
appear  upon  the  face  of  the  will  that  it  was  the 
intention  of  the  testator  to  dispose  of  his  real 
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J££6.      estate,  that  is,  of  those  heritable  bonds?    Now, 

won*  ^e  ru*e  °^  ^aw  *n  England  with  respect  to  sub- 
»__  jectr  of  this  kind  is  well  ascertained  and  well 
defined,  and  it  is  this,  —  that  you  are  not  to  pro- 
ceed by  probability  or  by  conjecture,  but  that  there 
must  be  a  clear  and  manifest  expression  of  the 
intention  on  the  face  of  the  will,  to  include  that 
property  which  is  not  properly  devised,  before  the 
heir  can  be  put  to  his  election. 

It  has  been  contended  at  the  Bar,  that  the 
construction  put  upon  this  will  by  the  learned 
counsel,  whose  opinions  have  been  taken  by  the 
Court  of  Scotland,  was  erroneous.  I  have  looked 
at  the  opinion,  and  read  it  over  carefully  several 
times,  and  I  see  no  reason  for  dissenting  from 
the  construction  which  is  put  upon  this  will. 
There    are    words   in    this   will   sufficiently  lar[Dre 

to  carry  the  real  estate  ^  but,  comparing  one  pro- 
vision of  this  will  with  another,  it  chiefly  points 
to  personal  estate,  and  to  personal  estate  only. 
Executors  are  appointed,  nothing  is  given  to  the 
executors,  but  they  take  merely  by  virtue  of  their 
character  as  executors;  they  take  personal  property 
only.  There  are  executors  appointed  in  Scotland, 
there  are  executors  appointed  in  India,  and,  the 
executors  in  India  are  directed  to  remit  the  residue, 
after  payment  of  debts  and  legacies,  to  the  ex- 
ecutors in  Scotland,  and  then  the  whole  of  the 
residue  of  the  Indian  estate,  and  the  whole  of  the 
property  in  Scotland  are  directed  to  be  divided 
into  six  portions,  and  paid  to  the  respective  legatees ; 
throughout  all  these  provisions,  there  is  nothing  to 
satisfy  my  mind  with  that  clearness  which  is 
necessary  to  raise  a  case  of  election,  that  it  was 
the  intention  of  the  testator  to  dispose  by  his  will 
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of  the  heritable  bonds.  If  I  am  asked  to  con-  1828. 
jecture  what  his  intention  was,  I  have  no  hesitation 
in  saying,  that  I  should  conjecture  that  it  was  his 
intention  to  give  the  real  property;  but  there  is  not 
such  an  expression  fl£  intention  _  on  the  face  of  this 
ylll  as,  I  think,  can  justify  your  Lordships  in  giving 
it  that  effect.  It  is  nothing  more  than  conjecture ; 
the  intention  is  not  expressed  as  it  ought  to  be  for 
the  purpose  of  raising  an  election.  I  beg  leave 
therefore  to  say,  that  1  concur  in  the  opinion  ex- 
pressed by  the  learned  individuals  to  whom  I  have 
referred ;  and  I  think,  under  these  circumstances, 
I  must  recommend  to  your  Lordships  to  affirm  the 
judgment  of  the  Court  below. 


CAMS6  DC  THE  H0U8E  OP  LORDS 


SCOTLAND. 


(CQUET  OF  SESSION.) 

William  Sfence     .--.••    Appellant ; 

Alexanpek  Ross Respondent. 

And  by  revivor, 
William  Spence  and  J.  H.  SAViamr,  Appellants; 

Alexander  Ross Respondent. 

Upon  a  sale  of  lands  belonging  to  W.  S.  by  agreement,  under 
which  the  price  is,  by  the  conveyance,  made  a  charge  upon 
the  lands,  and  a  bond  given  by  the  purchaser  (but  not  de- 
livered) by  which  the  purchase-money  is  secured  to  the 
vendor  for  life,  and  upon  his  death  to  his  sons  and  their 
heirs,  the  trustee  under  a  sequestration  of  a  surviving  son  held 
entitled,  in  his  right,  to  sell  his  interest  in  the  bond,  subject 
to  the  life-rent  of  the  father. 


X  HE  appellant,  in  1814,  proposed  to  sell  a  piece 
of  land  to  Sir  John  Hope  of  Pinkie,  by  a  missive 
in  the  following  terms :  — 

I  agree  to  sell  to  you  the  ground  near  Mussel- 
borough  belonging  to  me,  and  presently  occu- 
"  pied  by  Government  as  barracks,  for  the  price 
"  of  2000/.  sterling ;  your  entry  to  be  Martinmas 
"old  style,  from  which  term  the  price  is  to  bear 
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"  interest    The  said  sum  of  2000/.  is  to  be  de-       1889. 

"  clared  by  the  disposition  a  burden  on  the  sub- 

"  ject,  and  to  remain  in  your  hands  at  interest  on 

"  a  bond  granted  to  me  in  life  rent,  for  my  life 

"  rent  use  allenarly,  and  to  my  sons,   William 

"  and  George,  equally  between  them  and  their 

"  heirs  in  fee,  the  interest  being  payable  to  me 

"  during  my  life ;  and,  after  my  death,  tjie  same 

"  to  be  payable  to  my  sons  equally  between  them 

"  for  two  years  thereafter,  and  the  principal  to  be 

"  paid  them  at  the  elapse  of  two  years  after  my 

"  decease.     You  are  to  rest  satisfied  with  the  titles 

'.'  that  they  are  good,  and  to  be  at  the  mutual  ex- 

"  pence  of  carrying  it  over  to  you." 

Sir  John  proposed  that  the  sons  should  consent 
that  the  purchase  money  should  remain  for  eight 
years  certain  in  his  hands ;  and  a  postscript  was 
added  to  the  missive  in  these  terms :  — 

"  We,  William  and  George  Spence,  sons  of  the 
"  aforesaid  William  Spence,  proprietor  of  the  bar- 
"  rack  ground,  hereby  agree,  that  the  above  sum 
"  shall  remain  in  Sir  John  Hope's  hands,  at  least 
"  for  eight  years  certain,  after  Martinmas  first, 
«  1814." 

Sir  John  having  accepted  this  offer,  a  disposition 
in  his  favour  was  executed  by  the  appellant ;  and 
a  bond  in  terms  of  the  missive  was  granted  by 
Sir  John.  The  disposition  and  bond  were  not 
delivered ;  but  Sir  John,  by  virtue  of  the  missive, 
entered  into  possession  of  the  land,  and  from  that 
time  paid  interest  upon  the  bond  to  the  appellant. 

William,  the  eldest  son  of  the  appellant,  died  in 
1819»  unmarried  and  intestate.  George  after- 
wards became  bankrupt;  and  the  respondent  in 
the  original  appeal  was  appointed  trustee  under 
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J8391  the  sequestration,  and  in  1825  advertised  the  bond 
for  sale,  subject  to  the  life  rent  of  the  appellant ; 
whereupon  the  appellant  instituted  an  action  of 
suspension  and  interdict.  But  it  was  held  in  the 
court  below,  that  by  the  transaction  between  the 
father  and  the  purchaser,  the  right  and  interest  in 
the  bond,  subject  to  the  life-rent  of  the  father, 
vested  in  the  sons. 

Against  this  judgment  there  was  an  appeal  by 
the  father ;  and  upon  his  death,  it  was  revived  in 
the  name  of  his  disponee,  a  minor,  and  his  curator* 


The  judgment  of  the  Court  below  was  affirmed. 


ON  APPEALS  AND   WRIT8   OF  ERROR, 


SCOTLAND. 


(court  of  session.) 


Colin  Campbell Appellant ; 

Alexander  Anderson     ....    Respondent. 


A  bill  drawn  by  an  agent  after  the  death  of  his  principal  bond 
Jide9  and  without  notice,  held  to  be  valid  by  die  law  of 
Scotland. 


CjORDON  of  Drakies,  upon  leaving  England 
in  1808,  granted  to  the  respondent  a  factory, 
by  which  he  was  empowered  to  borrow  money 
on  account  of  Gordon  to  the  extent  of  50001. ; 
and  for  that  purpose  to  subscribe  bonds,  and 
also  to  draw  bills  in  his  name,  and  on  his  ac- 
count. This  power  was  communicated  to  the 
commercial  house  of  Campbells  and  Co.,  in  which 
the  appellant  was  a  partner ;  and  they  agreed  to 
advance  to  Anderson  such  money  as  he  might 
require  during  Gordon's  absence.  In  October 
18099  the  respondent  informed  Campbells  and  Co. 
that  he  should  want  500L  for  Gordon's  use j  and 
by  their  permission  the  attorney  of  Gordon  drew 
upon  them  a  bill  of  exchange  for  500/.,  at  three 
months,  dated  from  the  11th  of  November  1809, 
which    he   discounted    with   an    agent   for    the 


1 


51*  CASES   IN   THE  HOUSE   OF  LORDS 


IMSL       Bank  of  Scotland,  and  advised  Campbells  and  Co. 
accordingly. 

Mr.  Gordon  died   at  Berbice  on  the  25th  of 
August  1809. 

Campbells  and  Co.  having  refused  to  accept  the 
bill,  an  action  was  brought  by  the  holder,  and 
the  amount  recovered,  against  them j  whereupon, 
the  bill  having  been  delivered  to  them,  and  their 
right  in  it  assigned  to  appellant,  he  brought  an 
action  against  the  respondent,  concluding  for  the 
reduction  of  the  bill,  repetition  of  the  amount,  and 
costs  of  the  action.  One  of  the  grounds  of  action 
was,  that  the  power  of  the  respondent  to  draw  the 
bill  as  agent  ceased  upon  the  death  of  his  prin-  J 

cipal.  But  the  Court  below  gave  judgment  for 
the  respondent ;  and,  on  appeal,  the  Lord  Chan- 
cellor observed  that  the  law  of  Scotland  was  clear 
on  the  point,  that  if  the  respondent  acted  bond 
Jlde,  in  ignorance  of  the  death  of  his  principal,  of 
which  there  was  no  reason  to  doubt,  the  judg- 
ment ought  to  be  affirmed. 

Judgment  affirmed. 


/" 


ON  APPEAX8  AND  WRITS  OF  BBROR. 


SCOTLAND. 

(court  of  session.) 

Spiers  and  Others Appellants ; 

Houston's  Executors  and  Assignees  Respondents. 

•  * 

A  guarantee  of  monies  adranced  by  a  firm,  consisting  of  F. 
and  Co.  will  not  extend  to  a  new  firm,  in  which  H.  is  in- 
troduced as  a  partner. 

Payments  made  by  the  principal  after  the  alteration  of  the  firm, 
and  in  transactions  with  him,  are  applicable  to  the  extinction 
of  the  balance  doe  to  the  old  firm  at  the  date  of  the  alter- 
ation. 


IN  October,  1808,  Walter  Logan,  as  one  of  the 

partners,  and  carrying  on  business  under  the  name 

and  on  behalf  of  the  company,  of  H.  and  R.  Baird, 

applied  to  the  Honourable  Simon  Fraser  and  Co. 

of  London  a  firm  consisting  of  the  Honourable 

Simon  Fraser  and  James  Henry  Houston  for  a 

cash  credit ;   which  they  agreed  to  give  cm  the 

following  letter  of  guarantee,  dated  in  January 

1809,  and  signed  by  the  appellants :  — • "  We  re- 

"  quest   you  will   accept  the  drafts  which  Mr. 

"  Walter  Logan,  or  any  other  persons  by  his  ap- 

"  pointrnent  in  writing,  may  draw  upon  you  from 

11  time  to  time,  on  account  of  H.  and  R.  Baird, 

"  founders  at   the  Canal  Basin    near  Glasgow ; 

41  and  we  hereby  jointly  and  severally  agree  to 

"  guarantee  your  reimbursement,  together  with  all 
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1829.  «  damages  or  contingencies  that  may  occur  to 
"  you  from  the  engagements  you  may  thereby 
"  come  under,  to  the  extent  of  7000/.  for  the 
"  period  of  one  year  from  the  Slst  December  1808, 
"  when  the  amount  of  your  outstanding  accept- 
"  ances  not  remitted  for  is  to  be  reduced  to  6000/., 
"  and  thenceforth  the  sum  to  be  annually  reduced 
"  2000/.  until  the  whole  be  liquidated,  which  will 
"  be  at  the  end  of  the  year  1812 ;  until  which 
"  time,  subject  to  the  said  annual  reduction,  this 
"  guarantee  is  to  remain  in  full  force.  And  we 
"  further  undertake,  that  the  amount  of  your  en- 
<  "  gagements,  from  time  to  time,  shall  be  always 
"  provided  for  by  remittances  in  undoubtedly  good 
"  bills  on  bankers,  or  other  equally  good  houses  in 
"  London,  not  having  more  than  sixty-five  days  to 
"  run  ;  such  remittances  to  come  to  hand  at  least 
"  six  days  before  your  acceptances,  for  which  they 
"  are  intended  to  provide,  shall  fall  due.  We  are, 
"  &c,  (signed)  Archibald  Spiers,  James  Baird, 
"  Peter  Murdock,  James  Laird,  James  Alexander, 
"  James  Hill." 

Immediately  after  the  establishment  of  this 
credit,  Logan  began  to  operate  on  the  cash  credit, 
by  drawing  bills  at  three  months  on  Fraser  and 
Company,  which  they  accepted ;  and  he  provided 
for  them  by  remitting  bills  in  favour  of  Fraser  and 
Company,  agreeably  to  the  letter  of  guarantee. 
In  the  current  account,  opened  by  Fraser  and 
Company,  they  debited  H.  and  R-  Baird  with  the 
respective  acceptances,  and  gave  credit  for  the 
bills  remitted. 

On  the  29th  of  December  1809,  Fraser  and 
Company  wrote  to  Logan  a  letter,  by  which  they 
informed  him,  that  they  had  established  a  banking 
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concern,  under  the  firm  of  "  The  Honourable  Simon  1 B29. 
Fraser,  Perring,  Godfrey,  Shaw,  Barber,  and  Com- 
pany : "  that  the  company  consisted  also  of  J.  H. 
Houston ;  and  that  the  principal  reason  why  his 
name  did  not  appear  in  the  firm,  was,  to  preserve 
a  more  marked  distinction  between  the  banking 
concern  and  the  commercial  one,  the  firm  of 
which,  from  and  after  the  3 1st  of  December,  1809, 
will  be  "  The  Honourable  Simon  Fraser,  Houston, 
and  Company/9  They  also  requested,  that  Logan 
thenceforward  would  draw  on,  and  make  his  en- 
gagements payable  with,  the  new  firm ;  stating  in 
the  body  of  the  bill,  "  value  in  account  with  Fraser, 
Houston,  and  Company/'  or  F.  H.  and  Co.  They 
directed  Logan  to  address  to  them  as  theretofore, 
with  the  difference  only  of  the  introduction  into 
the  firm  of  the  name  of  Mr.  Houston. 

Accordingly,  after  the  31st  December,  1809, 
Fraser  and  Company  carried  on  business  under 
the  new  name  of  The  Honourable  Simon  Fraser, 
Houston,  and  Company,  but  without  any  change 
in  the  partners;  and  the  banking  establishment 
commenced  under  the  firm  mentioned  in  the  letter. 

No  notice  of  this  change  was  communicated  to 
the  sureties.  From  this  period,  Logan  ceased  to  draw 
on  Fraser  and  Company  (or  Fraser,  Houston,  and 
Company),  but  drew  on  the  banking  company 
the  drafts  bearing  to  be  "  for  value  in  account  as 
advised  with  Fraser,  Houston,  and  Company,"  and 
these  were  accepted  by  the  banking  company. 
All  his  remittances  were  made  directly  to,  and  in 
favour  of*  Fraser,  Houston,  and  Company. 

On  the  31st  of  December,  1809,  Fraser  and 
Company  were  under  acceptances  to  Logan  for 
7130/.,  which  were  payable  in  January,  February, 
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1829.  and  March,  1810,  and  stood  qt  ih$  delffe  of  H,. and 
R.  Baird.  Remittances  to  that  ^flmugt  ^je^mad* 
^  by  Logan  to  Fraser,  Houston*  apd  Company*,  bet 
fore  the  acceptances  fell  due,  and  were  pu^  to  the 
credit  of  H.  and  R,  Baird  in  the  account  -current* 
The  transactions  were  carried  on  in  the  awe  way 
till  February,  1811,  when  H.  and  R.  Baird  be* 
came  bankrupt 

Fraser  died  in  1811,  leaving  Houston 

the  only  surviving  partner  of  the  firm  of  Fraser 
Houston,  and  Co. 

In  1812,  Houston,  as  such  surviving  partner, 
brought  an  action  against  H.  and  R.  Baird  as  prin- 
cipals, and  the  appellants  as  sureties,  claming  by 
the  conclusion  of  their  summons  a  balance  of 
5739/*  II*  Id.y  as  due  on  the  cash  account  from 
the  31st  of  December,  1808,  to  April,  1811.  The 
appellants,  in  their  defences,  objected,  that  the 
letter  of  guarantee  did  not  extend  to  the  transac- 
tions with  the  firm  of  Fraser,  Houston,  and  Co., 
out  of  which  the  balance  claimed  in  the  action 
arose;  and  that  the  balance  due  to  the  firm  of 
Fraser  and  Co.,  on  the  31st  of  December,  1809, 
had  been  extinguished  by  subsequent  remittances. 

These  defences  were  sustained  by  the  Lord 
Ordinary  ( Meadowbank),  who,  upon  the  grounds 
assumed,  gave  judgment  for  the  Appellant. 

A  reclaiming  petition  against  this  judgment  was 
presented  by  the  executors  of  Mr.  Houston,  who, 
acquiescing  in  the  judgment  as  to  the  extent  of  the 
guarantee,  contended,  upon  the  question  as  to  the 
application  of  the  payments,  that  the  account  with 
Fraser  and  Company  closed  on  the  31st  of  Decem- 
ber, 1809,  and  that  remittances  made  subsequent 

to  that  date  could  not  be  applied  to  the  extinction 
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of  the  balance  then  due.   This  matter  was  remitted       rt«9. 

by  the  Court  to  an  accountant,  who  made  a  report, 

in  which  he  entered  largely  into  discussion  upon 

the  question  of  law,  as  well  as  the  statement  of 

facts;  and  the  Court  of  Session,  on  the  16th  of 

December,  1825,  "  approved  of  the  principles  of 

"  accounting  adopted  in  the  report ;  according  to 

u  which,  the  remittances  of  Mr.  Logan  to  Fraser, 

"  Houston,  and  Company  are  to  be  stated  on  the 

"  dates  of  his  malting  them,  and  his  drafts  on  the 

"  dates  of  his  advising  them.9' 

The  effect  of  this  judgment  was,  to  apply  the 
remittances  made  after  the  31st  December,  1809, 
to  the  balance  then  due. 

.  On  the  12th  of  May,  1826,  after  a  farther  hear- 
ing upon  cases  submitted  as  to  points  undeter- 
mined, the  Court  of  Session  decerned  and  ordained 
that  the  appellants  should  pay  to  the  assignee  of 
Houston  the  sum  demanded  by  the  action,  with  in- 
terest, &c. 

Against  this  Judgment  there  was  an  appeal  to 
the  House  of  Lords  by  the  sureties,  and  a  cross 
appeal  by  the  assignee. 

The  following  were  the  principal  authorities 
cited :  Myers  v.  Edge,  7  T.  R.  254.  Westm  v. 
Barton,  4  Taunt.  673.  See  Fell,  on  Guarantees, 
p.  126,  &c  Wright  v.  Russell,  3  Wilson's  Rep. 
530.  1  Bell's  Com.  877.  2  Bell.  Com.  237-  De- 
vaynes  v.  Noble,  1  Mer.  Rep.  605.    6  Dow.  238. 

On  the  22d  of  May,  1 829,  the  House  of  Lords 
reversed  the  judgment  of  the  Court  of  Session  \ 
affirmed  the  judgment  of  the  Lord  Ordinary  in  the 
original  appeal ;  and  dismissed  the  cross  appeal. 
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SCOTLAND. 

(COURT   OF   SESSION.) 

John  Lee  Allen     ......  Appellant ; 

James  Berry*     - Respondent. 


Under  a  lease  commencing  at  Whitsuntide,  as  to  the  natural 
grass  lands,  and  as  to  the  arable  lands  at  the  severing  of  the 
crops,  the  tenant  being  bound  to  consume  the  straw  upon 
the  land,  and  sufficiently  to  cultivate  and  manure  them, — the 
tenant  is  entitled  to  the  value  of  the  dung  made  between 
Whitsuntide  and  harvest,  and  left  upon  the  land ;  and  the 
landlord  having  at  Whitsuntide  taken  the  straw  upon  the 
farm,  which  was  no  more  than  was  requisite  for  foddering 
the  cattle  between  that  time  and  the  severance  of  the  crops, 
is  bound  to  pay  the  value  of  it  to  the  tenant. 


1.HE  appellant  being  owner  of  lands  in  the 
parish  of  Errol,  and  in  the  Carse  of  Gowrie,  con- 
sisting of  two  farms,  called  Soan  and  Dalcally, 
granted  a  lease  of  those  lands  to  the  Respondent 
for  the  term  of  nineteen  years,  to  commence  in  the 
year  1802,  at  Whitsunday,  as  far  as  related  to  the 
house  and  the  natural  grasses,  and  from  the  sever- 
ing of  the  crops  as  far  as  related  to  the  arable 
land.  The  Respondent,  by  the  lease,  bound  and 
obliged  himself  "to  consume  upon  the  ground 
"  the  whole  fodder  that  shall  be  raised  thereupon, 
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"  except  hay ;  but  the  whole  fodder  of  the  last       1829. 
"  crop  on  the  farm  of  Dalcally,  notwithstanding 
"  the  above  restriction,  he  shall  have  liberty  to 

dispose   of  as    he    shall  think  proper,   saving 

always  the  landlord's  right  of  hypothee  for  the 
"  rent ;  and,  also,  the  said  James  Berry  binds  and 
"  obliges  himself,  and  his  aforesaid,  to  sufficiently 
"  cultivate,  dung,  labour,  and  manure  the  lands 
"  hereby  set,  and  not  to  cross,  crop,  or  in  any 
"  ways  waste  or  deteriorate  the  same,  but  on  the 
"  contrary,  to  use  all  proper  means  for  meliorating 
"  and  improving  the  said  lands."  It  was  also 
declared,  that  the  Respondent  should  not  be  at 
liberty  to  lay  any  of  the  dung  and  straw  remaining 
on  the  Loan  farm  after  finishing  the  wheat  seed 
of  the  last  crop  under  this  lease,  upon  any  of  the 
lands  for  the  last  crop,  but  that  the  whole  of  such 
dung  and  straw  should  be  reserved  for  and  de- 
livered over  to  the  proprietor,  or  in-coming  tenant 
at  the  time  of  their  entry,  without  any  consider- 
ation or  recompense  for  the  same. 

The  tenant  having,  at  the  expiration  of  his 
tenancy,  claimed  the  value  of  straw  taken  by  the 
Appellant  at  Whitsuntide,  and  the  dung  made  be- 
tween that  time  and  harvest;  after  various  pro- 
ceedings in  the  Sheriff's  Court  and  the  Court  of 
Session,  judgment  was  given  for  the  tenant. 

The  appeal  was  against  this  judgment 

The  Lord  Chancellor.  —  I  think  that  your  Lord- 
ships are  entitled,  from  a  consideration  of  all  the 
circumstances  of  this  case,  and  the  shape  the  cause 
has  taken  from  its  outset,  to  assume,  that  this 
farm,  independently  of  any  question  of  law,  was 
cultivated  according  to  the  course  of  husbandry 
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1&29.  in  that  district  No  dispute  or  doubt  has  been 
raised  on  that  point.  Offers  of  proof  were  made, 
and  the  parties  were  not  called  upon  to  prove  die 
fact  Independently  of  any  positive  rule  or  point 
of  law,  ^practically  this  farm  was  cultivated  ac- 
cording to  the  rales  of  good  husbandry  in  that 
district 

It  appears  to  me,  that  during  the  nineteen  years 
that  the  tenant  James  Berry,  possessed  this  farm, 
he  pursued  precisely  the  same  course  of  cultivation 
which  he  adopted  in  the  first  year.  He  never  hid 
at  the  spring  time  any  manure  upon  the  ground, 
except  what  was  required  for  green  crops,  but  re* 
served  the  manure  lor  the  wheat  crop;  because 
in  that  district  the  wheat  crop  is  the  crop  to  which 
the  tenant  looks  for  the  payment  of  his  rent  and 
it  cannot  be  raised  in  that  district  without  the 
proper  application  of  manure.  This  course  was 
followed  during  the  nineteen  years  he  continued 
tenant  of  this  farm,  without  any  complaint  or  any 
remonstrance  from  his  landlord j  and  it  appears, 
that  in  this  district  this  is  the  uniform  system  of 
cultivation  among  those  persons  who  are  most 
competent  to  judge  as  to  the  proper  cultivation  of 
land.  It  appears,  also,  by  referring  to  the  lease, 
that  as  far  as  relates  to  the  Loan  farm,  which  is  a 
farm  of  the  same  description,  the  landlord  had 
expressly  stipulated  with  his  tenant  that,  in  the 
last  year  of  the  lease,  no  manure  should  be  laid 
upon  the  farm  in  the  spring,  but  that  it  should  be 
reserved  until  the  expiration  of  the  term,  in  order 
that  it  might  be  handed  over  to  thejufr-coming 
tenant  to  be  employed  for  the  wheat  crop  of  the 
next  season.  We  are  to  take  it  upon  the  statement 
of  the  facts  and  circumstances,  as  a  point  in  the 
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cause,  that,  independently  of  any  positive  rule  of  2829. 
law,  the  farm  was  well  cultivated.  Two  questions 
have  been  raised,  first,  with  respect  to  the  straw ; 
secondly,  with  respect  to  the  manure.  If  any 
straw  had  remained  at  the  expiration  of  the  ten* 
ancy,  which  had  been  the  produce  of  the  crop  of 
the  preceding  year,  or  any  of  the  preceding 
years,  it  would  have  become  the  property  of  the 
landlord,  without  his  being  required  to-  make  any 
payment,  not  from  any  rule  of  husbandry,  but 
from  the  express  stipulations  of  the  lease ;  because 
it  is  expressly  provided,  and  in  distinct  terms,  that 
all  the  fodder,  except  hay,  shall  be  consumed  upon 
the  ground ;  and  if  the  tenant  had  neglected  to 
consume  any  part  of  the  fodder  upon  the  ground, 
he  could  have  no  right  afterwards  to  remove  it,  or 
to  call  upon  the  landlord  to  make  a  payment  for 
that  straw  which  ought  to  have  been  so  expended. 
He  could  not  have  profited  in  this  respect  from 
his  own  wrong.  I  am  speaking  of  any  straw  that 
remained  at  the  expiration  of  the  tenancy. 

With  respect  to  the  manure,  that  is  subject  to  a 
different  consideration.  There  is  no  stipulation  in 
die  clause  with  respect  to  the  manure.  It  is  not 
required'  in  terms  that  the  manure  shall  be  laid 
upon  the  land  in  the  last  year  of  the  tenancy,  it  is 
not  required  in  terms  that  it  shall  be  made  use  of 
for  the  spring  seed ;  that  it  should  be  laid  on  the  bear 
land,  to  make  use  of  a  Scottish  term,  as  applicable 
to  this  subject.  The  only  stipulation  applicable  to 
the  manure  is  this,  "  The  tenant  binds  himself  to 
"  cultivate,  labour,  and  manure  the  land  properly, 
"  and  according  to  the  rules  of  good  husbandry." 
There  is  no  other  stipulation  with  respect  to  the 
manure.     But  it  is  contended  in  the  first  place, 
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1,829.  that  from  the  stipulation  with  respect  tt>  the  straw, 
if  the  manure  be  not  expended  upon  the  land  in 
the  last  year  of  the  tenancy,  it  becomes  the  pro- 
perty of  the  landlord,  because  it  is  said  the 
stipulation,  with  respect  to  the  straw  or  fodder, 
that  it  shall  all  be  consumed  upon  the  farm,  is  a 
stipulation  for  the  benefit  of  the  landlord,  and 
as  the  landlord  can  only  profit  by  the  circumstance 
of  the  fodder  being  consumed  on  the  land,  and 
converted  into  manure,  that  therefore  it  is  clear 
that  he  is  entitled  to  the  manure  without  paying 
for  it  This  species  of  argument  was  adopted  by 
one  of  the  learned  Judges  in  the  court .  below, 
but  I  think  that  the  inference  does  not  follow. 
In  this  particular  district,  the  Carse  of  Gowrie,  if 
the  manure  were  removed  from  the  land,  the  con- 
sequence would  be  that  the  succeeding  tenant 
would  not  be  able  to  raise  a  crop  of  wheat  in  the 
succeeding  year,  because  it  would  be  impossible, 
except  at  a  most  enormous  price,  to  bring  to  the 
land  sufficient  manure  for  that  purpose. 

If,  therefore,  it  be  a  stipulation  in  the  lease  that 
the  fodder  shall  be  consumed  upon  the  land,  and 
if  the  landlord  has  an  opportunity  of  purchasing 
that  manure,  he  will  from  that  circumstance  derive 
a  most  important  benefit,  because,  by  making  that 
purchase,  he  will  be  in  a  condition  to  raise  a  wheat 
crop  in  the  succeeding  year.  It  is  not  necessary, 
therefore,  to  infer  from  the  stipulation  with  respect 
to  the  fodder,  that  the  manure  becomes  the  pro* 
perty  of  the  landlord  without  payment.  It  is  suf- 
ficient to  say,  that  that  stipulation  is  beneficial  in 
another  shape  ;  namely,  that  the  manure  is  ready 
produced,  and  that  the  landlord  has  an  opportunity 
of  taking  it  at  a  valuation.     I  think,  therefore, 
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that  no  argument,  or  at  least  no  satisfactory  argu-       1829. 
merit  can  arise  in  consequence  of  the  stipulation  to 
which  I  have  adverted,  and  which  was  insisted 
upon  in  the  court  below,  in  respect  of  the  regula- 
tion as  to  the  fodder. 

But  it  is  said,  that  by  the  common  law  of  Scot- 
land, the  manure  which  is  provided  between  the 
wheat  seed-time  and  the  bear  seed-time,  must  be 
laid  upon  the  land  at  the  bear  seed-time ;  and  the 
case  of  Finnie  v.  Trotter  *  has  been  cited  for  the 
purpose  of  establishing  that  proposition.  The  case 
of  Finnie  v.  Trotter  is  by  no  means  conclusive  on 
this  point  I  do  not  think  that  the  argument  built 
upon  it  applies  to  the  present  question.  In  that 
case,  the  farm  was  of  a  very  different  description. 
It  was  a  fftrm  called  Swanston,  in  the  neighbour- 
hood of  Edinburgh,  upon  the  Pentland  Hills,  the 
nature  of  the  soil  of  which  is  widely  different  from 
that  of  the  Carse  of  Gowrie ;  and  that  which  might 
be  very  good  husbandry  in  the  Carse  of  Gowrie 
might  be  very  bad  husbandry  in  the  Pentland  Hills, 
and  vice  versa.  It  was  observed  by  one  of  the 
Judges  in  the  court  below,  that,  in  the  case  of 
Finnie  v.  Trotter9  no  offer  was  made  to  prove  in 
the  proper  stage  that  the  tenant  had  cultivated  the 
farm  in  a  course  of  good  •husbandry,  but  that  he 
made  that  offer  in  a  subsequent  stage,  and  the 
landlord  did  not  assent  to  that  offer.  It  does  not 
appear,  therefore,  that  the  treatment  of  the  land  in 
that  case  was  according  to  good  husbandry ;  and 
again,  it  was  a  steelbow  farm  as  far  as  related  to 
straw.  The  straw  was,  therefore,  the  property  of 
the  landlord,  and  if  that  straw  were  converted  into 
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1629.  manure,  that  manure  would  equally  become  the 
property  of  the  landlord.  The  case  of  Finnie  v. 
Trotter,  arising  on  a  steelbow  farm,  cannot  be 
applied  to  this*  which  is  not  a  steelbow  farm,  and 
where  the  straw  is  not  the  property  of  the  land- 
lord, but  he  has  only  a  right  to  that  which  shall 
not  be  consumed  upon  the  farm.  The  case  of 
Finnie  v.  Trotter  does  not,  therefore,  appear  to  me 
to  govern  this  decision* 

Two  other  cases  were  referred  to :  The  Earl  qf 
Wemyss  v.  Wright  *,  and  Forrester  v.  Wright  A  In 
my  opinion  they  have  no  application  to  the  pre- 
sent question.;  because,  in  the  case  of  the  Earl  of 
Wemyss,  there  was  a  distinct  and  express  stipula- 
tion that  the  manure  should  be  laid  upon  the 
ground.  There  was,  also,  a  similar  stipulation  in 
effect  in  the  case  of  Forrester;  and,  therefore, 
whatever  might  be  the  rules  of  good  husbandry, 
that  question  did  not  arise  in  either  of  these  two 
oases,  because  the  parties  were  bound  by  their 
express  and  positive  stipulation. 

It  appears  to  me,  therefore,  that  there  is  nothing 
whatever  to  shew  that  there  is  throughout  Scotland 
an  universal  rule,  considered  as  the  common  law 
of  Scotland,  that  in  all  cases  the  manure  which 
has  been  made  subsequently  to  the  period  of  wheat 
seed  in  autumn,  is  to  be  applied  for  the  purpose 
of  raising  the  spring  crops ;  and  I  apprehend  that 
the  law  of  Scotland  must,  according  to  all  com- 
mon sense,  be  in  that  respect  like  the*  law  of 
England.  The  rule  must  differ  according  to  the 
particular  district,  and  the  nature  of  the  soil ;  and 
all  that  could  be  required  of  the  tenant,  is,  that  he 
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should  cultivate  the  grounds  according  to  the       1639. 
rales  of  good  husbandry,  that  being  regulated  by 
the  nature  of  the  soil  of  which  the  farm  consists. 

Now,  the  stipulation  in  the  lease  as  to  the  ma- 
nure was  merely  that  the  tenant  should  "  suffi- 
"  ciently  cultivate,  dung,  labour,  and  manure  the 
«*  lands  let  to  him,  and  not  to  cross,  crop,  or 
«  any  way  deteriorate  the  same,  but  on  the  con- 
"  trary,  to  use  all  proper  means  lor  meliorating 
u  and  improving  the  said  lands."  According  to 
the  evidence  in  the  cause,  it  appears  to  me,  that 
if  he  had  laid  the  manure  upon  the  land  at  bare 
seed-time,  he  would  not  have  cultivated  his  land 
according  to  a  course  of  good  husbandry ;  and 
that  it  was  incumbent  upon  him  to  omit  laying 
die  manure  npon  the  land  at  that  time,  in  order 
that  there  might  be  a  sufficient  supply  of  manure 
for  the  purpose  of  raising  a  wheat  crop  the  sub- 
sequent season.  .  I  agree,  therefore,  with  the 
majority  of  the  learned  Judges  of  the  court  below 
as  to  the  principle  on  which  they  have  decided 
this  part  of  the  case. 

With  respect  to  the  straw,  it  was  provided  in 
the  lease,  that  all  the  straw  should  be  consumed 
upon  the  farm ;  and  if  any  straw,  therefore,  had 
been  left  at  the  expiration  of  the  lease,  undoubt- 
edly the  tenant  would  not  have  been  entitled  to 
be  paid  for  it  But  the  lease,  as  far  as  it  regards 
the  house  and  the  natural  grasses,  terminated  at 
Whitsunday ;  and,  as  far  as  it  relates  to  the  arable, 
it  did  not  terminate  until  the  severance  of  the 
crops.  Before  the  termination  of  the  lease,  the 
landlord  insisted  upon  taking  possession  of  the 
manure  and  the  straw ;  and  he  was  allowed  to  take 
possession  of  the  manure  and  straw,  upon  a  valu- 
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1829.  ation  being  made,  and  upon  a  security  being 
given.  Now  the  sheriff  has  found,  that  there  was 
no  more  straw  upon  the  farm  at  that  time  than  was 
requisite  for  the  foddering  of  the  cattle  up  to  the 
period  when  the  lease  expired,  on  the  severance 
of  the  crops.  The  tenant,  therefore,  was  entitled 
to  have  retained  possession  of  that  straw  for  the 
purpose  of  foddering  his  cattle  during  the  interval ; 
and,  according  to  what  I  have  stated,  if  he  had 
done  so,  the  manure  would  have  been  his  pro- 
perty: it  follows,  therefore,  as  a  necessary  con- 
sequence, that  if  the  landlord  chose  to  take 
possession  of  that  straw  at  Whitsunday,  and  to 
convert  it  to  his  own  use,  he  is  bound  to  pay  the 
value  of  it.  Upon  both  of  these  points,  therefore, 
which  have  been  considered  as  very  important  by 
the  Judges  in  the  Court  of  Session,  the  judgment 
of  the  Court  of  Session  ought  to  be  affirmed. 

Judgment  affirmed,  with  100L  costs* 
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SCOTLAND. 

(court  op  session, 


Bennet 

M^ACHLIN 


Appellant ; 
Respondent. 


The  adjudication  under  the  Scotch  Bankrupt  Act,  54  G.  S. 
c.  137«i  operates  as  diligence  for  the  creditors  of  the  an- 
cestor, so  that  it  is  unnecessary  for  them  to  take  any  pro- 
ceeding under  the  statute  of  1661,  to  give  them  a  preference 
over  the  creditors  of  the  bankrupt  heir. 
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M'LACBMK. 


BEFORE  the  year  1811,  John  Crawford  and  his 
sons  carried  on  business  at  Port  Glasgow  as  mer- 
chants, in  the  name  and  firm  of  John  Crawford 
and  Co.  In  the  year  1811,  John  Crawford  went 
out  of  the  firm,  and  died  in  1813.  The  business 
was  continued  by  his  eldest  son,  James  Crawford, 
in  partnership  with  his  two  brothers,  in  the  name 
of  the  old  firm  of  John  Crawford  and  Company. 
In  the  year  1816  John  Crawford  and  Company 
became  bankrupt,  a  sequestration  was  issued,  and 
the  Appellant  was  appointed  and  confirmed  trus- 
tee, both  with  respect  to  the  estate  of  the  partner- 
ship, and  also  with  respect  to  the  estates  of  two  of 
the  individual  partners. 

John  Crawford  at  his  death  was  indebted  to  a 
large  amount,  and  he  left  a  considerable  estate. 
James  Crawford  was  the  heir  of  his  father  John 
Crawford,  and  in  a  settlement  made  by  John  Craw- 
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ts$9.  ford,  James  was  directed  to  make  up  titles  to  the 
estate,  which  was  to  become  the  property,  in  certain 
proportions,  of  James  Crawford,  and  the  other  sons 
of  John  Crawford.  Those  titles  were  partly  made 
up,  but  the  debts  of  the  father  were  not  paid* 
There  was  a  very  large  claim  remaining  unsatisfied 
at  the  time  of  the  bankruptcy. 

By  the  law  of  Scotland,  founded  on  an  act  passed 
in  the  year  1661,  as  between  the  creditors  of  the 
heir  and  the  ancestor,  a  preference  is  given  against 
the  ancestor's  estate  in  favour  of  those  persons  ^ho 
were  creditors  of  the  ancestor,  upon  condition  that 
diligence  be  done  within  a  period  of  three  years. 

A  question  arose  between  the  creditors  under  the 
bankruptcy,  and  the  creditors  of  the  ancestor,  who 
had  not,  as  it  was  contended,  completed  their  dili- 
gence within  the  period  of  three  years  from  the 
date  of  his  death,  and  thereby,  as  the  Appellant  in- 
sisted,  lost  their  preference. 

.The  judgment  below  was  in  favour  of  the  cre- 
ditors of  the  ancestor.  The  trustee  for  the  creditors 
under  the  bankruptcy  appealed  to  the  House  of 
Lords. 


Authorities  cited :  3  Ersk.  101.  1  Bell's  Com. 
729.  M'Kenzie's  Obs.  394.  2  Stair  2.  29.  and  4. 
65.16.  3  Bank.  5.67.  Bellenden,  March,  1685, 
3127.  Taylor,  December  9.  1747.  Arniston, 
March  16. 1686.  (2  Supp.  92.) 

The  Lord  Chancellor.  —  The  question  in 
this  case  arises  out  of  the  54  G.  3.  c.  137.,  re- 
specting the  sequestration  of  bankrupts'  estates 
in  Scotland.  Under  that  act  there  is  a  general 
adjudication  directed  against  the  whole  property  of 
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the  bankrupt  and  die  question  is,  whether  that  <**& 
general  adjudication  embraces  within  it  the  pro* 
pert?  of  the  ancestor;  so  as  to  render  it  mine*  » 
cetsary  for  the  creditors  of  the  ancestor  to  go 
on  and  complete  diligence  Within  the  time  limited 
by  the  act  1.661.  It  is  convenient  that  such  a 
construction  should  be  put  upon  the  act  64  G.  9«* 
became,  in  the  first  place,  it  tends  much  to  diminish 
the  expense  of  the  proceedings*  The  creditors 
of  the  heir  would  have  the  benefit  only  of  the 
surplus  of  the  ancestor's  estate,  after  the  debts  of 
the  ancestor  are  discharged,  and  therefore  it  seems 
very  much  for  the  benefit  of  the  general  creditors 
of  the  heir,  that  as  little  expense  should  be  incurred 
in  settling  the  ancestor's  debts  and  the  distribution 
of  his  estate  as  possible.  If  each  creditor  of  the 
ancestor  is  to  do  separate  diligence,  the  conse- 
quence will  be,  that  very  considerable  expense  will 
be  incurred,  and  that  expense  so  incurred  will  so 
far  tend  to  the  diminution  of  that  surplus,  the 
benefit  of  which  will  ultimately  belong  to  the 
general  creditors  of  the  heir.  In  the  next  place, 
a  different  construction  would  tend  materially,  in 
many  instances,  to  delay,  because,  instead  of  en- 
abling a  trustee  almost  immediately  to  distribute 
the  estate,  it  would  be  necessary  to  wait  until  the 
period  of  three  years  had  expired,  for  the  purpose 
of  ascertaining  what  the  surplus  would  be.  That 
state  of  law  would  be  attended  with  inconvenience, 
and,  on  the  other  hand,  it  does  not  strike  my  mind 
that  there  is  any  corresponding  convenience. 

But  this  case  must  be  governed  by  the  con- 
struction of  the  64  G.3.  c.  137.  By  the  16th  sec- 
tion of  that  act,  it  is  declared,  that  the  great  object 
of  the  act  is,  as  expeditiously  as  possible  to  distri- 
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1829.      bute  the  effects  of  the  bankrupt,  without  abiding' 
the  ordinary  forms. of  law;  and  accordingly,  by* 
summary  petition  to  the  Court  of  Session,  seques-* 
tration  is  immediately  awarded*    According  to  the* 
provisions  of  the  29th  section,  all  the  property  .of 
every  description  belonging  to  the  bankrupt,  is  to . 
be  transferred  to  the  trustee.     If  the  hankrapfci 
will  not  assign  the  property,  it  becomes  vested  in  / 
the  trustee,  for  behoof  of  creditors  by  operation  of 
law  (section  30.) ;    and  it  is  declared,  that  the- 
whole  of  the  property  so  transferred,  shall  be  for 
the  behoof  of  .the  whole  of  the  creditooa*    Bo*  the- 
property  which  conies  to  the  heir  from  his  ancestor, 
is  a  part  of  the  property  of  the  bankrupt.     When, 
therefore,  the  act  of  parliament  provides  that  all  * 
the  property  shall  vest  in  the  trustees,'  for i  the  v 
benefit  and  behoof  of  all  the:  creditors,  it  Moms  t 
that  it  comprehended  the  estate  which  bad  >♦  bo*  * 
longed  to  the  ancestor,  as  well  as  that  partkulir 
property  which  did  not  belong  to  the  ancestor  but  * 
belonged  to  the  heir  originally.  .:>..:-' 

In  a:  subsequent  section,  the  property  which /thfe** 
heir  takes  as  "  apparent  heir"  is  distinctly  adverted  ' 
to,  so  that  the  attention  of  the  legislature,  apftoaris '  i 
to  have  been  directed  to  the  particular  subject**.,  i  *; 
The  act  provides,  that"  in  case  the  bankrupt's  * 
"  own  titles  to.  any  part  of  the  estate,  heritable  o*> 
"  moveable,  real  or  personal,  which  belonged -to  Mud  > 
"  at  that  period,  or  to  which  he  had  then  succeeded  f 
u  as  apparent  heir,  nearest  of  kin,  or  otherwise;  4»»> 
"  any  predecessor,  have  not  been  so  completed  is 
"  to  vest  the  right  properly  in  him,  the  trustee:  shall 
"  take  the  most  safe  and  eligible  method  of  com* . . 
"  pleting  the  bankrupt's-title,  in  such  way  and  man-  > 
"  net  as  the  law  requires,  declaring  always  that  the  ' 
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"  rides  of  preference  or  ranking  between  the  credi-  1 829. 
"  tors  of  the  ancestor  and  those  of  the  heir  by  the 
"  law  of  Scotland,  are  not  meant  to  be  altered  by 
**  any  thing  contained  in  this  act."  It  does  not  say 
that  the  coarse  of  proceeding  with  respect  to  this 
preference  is  not  to  be  altered,  but  merely  that  the 
rules  of  preference,  or  ranking  between  the  cre- 
ditors of  the  ancestor  and  those  of  the  heir,  are 
not  meant  to  be  altered  by  the  operation  of  the 
act,  so  that  the  whole  property  is  conveyed  for  the 
behoof  of  all  the  creditors ;  and  then  to  prevent 
Any  inference  which  might  be  drawn,  tending  to 
the  conclusion  that  the  creditors  of  the  •  ancestor 
were  meant  to  be  affected  by  the  act,  the  clause 
to  which  I  have  adverted  is  inserted,  stating  that 
the  rules  with  respect  to  the  preference  between 
the  creditors  of  the  ancestor  and  those  of  the  heir 
are  not  meant  to  be  altered. 

In  the  42d  section,  it  is  distinctly  provided,  that 
"  no  other  adjudication  led  or  made  effectual  after 
"  the  date  of  the  first  deliverance  aforesaid,  shall 
"have  any  effect  in  competition  with  the  right  of 
"  the  creditors  under  the  sequestration."  So  that 
it  is  clear,  that  in  the  general  adjudication,  the  first 
adjudication  is  the  adjudication  that  is  to  affect 
the  whole  property,  and  no  other  shall  have  any 
effect,  &c»  thereby  in  effect  enacting,  that  no  pro- 
ceedings whatever  are  to  be  carried  on  for  the 
purpose  of  obtaining  an  adjudication  by  those  per- 
sons who  are  creditors  of  the  ancestor. 

Taking  all  these  clauses  together,  I  cannot  bring 
my  mind  to  entertain  any  degree  of  reasonable 
doubt  as.  to  the  intention  of  the  legislature.  I 
have  adverted  to  the  other  sections  of  the  act 
which  were  alluded  to  during  the  argument,  but 
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1829.  it  appears  to  me  that  there  is  not  one  of  them 
%^J^!  that  is  not  reconcileable  with  the  view  of  the  sub- 
»•  iect  which  I  haVe  taken*  I  do  not  mean  to  say 
that  some  degree  of  doubt  and  some  degree  of 
uncertainty  might  not  have  rested  on  those  other 
sections,  if  taken  separately,  but  the  whole  must 
be  construed  together ;  and  the  sections  ta  which 
I  have  adverted,  appear  to  me  to  speak  in  a  clear 
and  distinct  language,  and,  I  think,  may  be  recon- 
ciled with  the  other  sections  to  which  I  before 
adverted. 

It  was  stated  at  the  bar,  and  correctly  stated, 
that  there  had  been  a  decision  contradictory  to 
{hat  against  which  this  appeal  has  been  lodged ; 
but  that  case  is  open  to  this  observation  (I  mean 
the  case  of  the  Blair  bond),  that  this  question  was 
not  there  raised  before  the  Court.  It  was  con- 
sidered by  the  parties  on  both  sides  (although  the 
point  was  open),  I  suppose  for  their  mutual  in- 
terest, that  it  should  be  waived.  But,  certainly, 
the  point  was  never  argued ;  and*  therefore,  tbat 
decision,  although  in  its  terms  at  variance  with 
the  decision  to  which  the  Court  of  Session  has 
since  come,  can  hardly  be  considered  as  possessing 
much  weight  with  respect  to  the  presen^  question. 

There  were  other  subordinate  points  in  thp,  cafce 
to  which  it  does  not  appear  to  me  to  be  psq^spry 
to  advert.  The  main  question  was  that  t&  vtycfr 
I  have  called  your  Lordships9  attention*  Tip 
judgment  of  the  Court  of  Session  is  correct  ai}4 
ought  to  be  affirmed. 


A  HE  Appellant,  in  March,  1817,  accepted  a 
bill  drawn  upon  him  by  James  Ritchie.  The  bill 
was  discounted  by  the  drawer  with  the  Commer- 
cial Banking  Company,  and  fell  due  on  the  17th 
of  Jane,  1817*  when  it  was  dishonoured*  On  the 
18th  of  August,  he  conveyed  all  his  estate  and 
effects  to  a  trustee  for  his  creditors,  and  endea- 
voured to  take  the  benefit  of  a  cessio  bonorum.  In 
November,  1817*  the  Respondent  paid  the  amount 
due  upon  the  bill ;  and  having  taken  an  assign- 
ment of  it  from  the  bank,  proceeded  against  the 
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18*9. 

SCOTLAND. 

(court  of  session.) 

Alexander  Ritchie Appellant ; 

John  Mackay Respondent. 

J.  R.  being  the  drawer,  and  A.  R.  the  acceptor  of  a  bill  of  ex- 
change, upon  which  the  money  due  was  paid  by  M.,  and  the 
bill  assigned  to  him,  an  action  having  been  brought  by  him 
against  A.  R.,  the  acceptor,  to  recover  the  amount  paid ;  and 
A.  R.  having  proposed  a  reference  to  the  oath  of  J.  R.  as  a 
party,  to  prove  that  no  consideration  was  given  for  the  bill : 
Held,  that  the  Court  of  Session,  under  the  circumstances, 
having  a  discretion,  properly  refused  to  permit  soch  re- 
ference. 

If  J.  R.  had  been  the  plaintiff  in  the  action,  tenMe,  that  he 
might  have  been  examined  at  the  instance  of  the  defendant. 

A  person  rendered  infamous  by  conviction  of  a  crime  is  not,  by 
the  taw  of  Scotland,  restored  to  competency  as  a  witness  by 
having  suffered  the  punishment,  nor  otherwise  than  by  a 
pardon  from  the  crown. 
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f  829.  Appellant  as  the  acceptor.  The  Appellant  them- 
upon  filed  a  bill  of  suspension,  and  prepared  to 
prove,  by  the  oath  of  James  Ritchie  the  drawer, 
that  no  value  had  been  paid  for  the  bilL 

In  1818,  James  Ritchie  was  convicted  in  the 
Court  of  Justiciary  of  fraud,  falsehood,  and  wilfiri 
imposition,  and  sentenced  to  imprisonment.  Upon 
the  ground  of  this  conviction,  and  the  insolvency, 
and  also  that  James  Ritchie  was  brother  of  the 
Appellant,  an  objection  was  made,  ta  the  reference 
<tb  the  oath:  of  James  Ritchie.  The  Count  o£ 'Ses- 
sion, adopting  the  judgment  of  die  Lord  Ordinary, 
found  the  examination  incompetent  <o 

Against  this  judgment,  there  was  ait  apffeo). 
Upon  which  the  Lord  Chancellor ;  advised  :asufel- 
•lows :  — •-   -  .•„..-  i  j.-  if' 

The  Lord  Chancellor.  —  The  circumstances 
under  which  this  bill  found  its  way  into  thd  pos- 
session of  the  Respondent,  were  such,  as.toisender 
*it  material  to  ascertain  whether  oruot  tbetoewas 
value  given  by  James  Ritchie  to  Alexander  Ritchie 
for  the  acceptance. 

Upon  the  face  of  the  bill  ft  appeared,  *hat  It 
was  accepted  for  value,  and  there  was  no  written 
document  in  the  possession  of  Alexander  Ritchie 
to  oppose  what  appeared  upon' the  feoe  of  the 
bill.  *  It  was  contended,  however,  on  the  part  of 
Alexander  Ritchie,  that  he  was  entitled  in  Ais 
case  to  have  the  benefit  of  the  drawer'*  oath^a 
reference  was  made  in  the  usual  way  to  the  oatb^f 
the  drawer,  and  the  question  turns  entirely  tip*b 
that  reference,  tinder  the  particular  clrcmmsrtanCfs 
to  which  I  am  about  to  advert.  -  <*     m 

-  This  transaction  took  place  in  the  year  18  ty. 
Shortly  afterwards,  a  proceeding  was  instituted 
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*gainstJatnes  Ritchie,  the  drawer  of  the  bill,  in  con-  .1889- 
-sequence  of  certain  fraudulent  transactions  in  which 
he  had  been  concerned.  James  Ritchie  had  nego- 
ciated  in  Scotland  two  several  bills,  with  fictitious 
names  upon  those  bills,. which,  according  to  the  law 
of  England;  would  be  forgeries.  He  was  concerned 
in  uttedng^those  bills  in  Scotland,  knowing  thatthe 
mantes,  were  the  names  of  fictitious  persons,  apd 
thereby  committing  a  gross  fraud*  He  was  prose- 
cuted for  the  fraud  he  had  so  committed,  found 
guilty,  and  sentenced  to  one  year's  imprisonment ; 
and  it  w&t  contended,  under  these  circumstances, 
on  behalf  of  the  Respondent,  that  it  was  incom- 
petent to  make  a  reference  to  the  oath  of  James 
Ritchie;  that  he  was,  in  consequence  of  these  cir- 
cumstances, and  of  his  conviction  of  this  fraud, 
rendered  incompetent  as  a  witness  in  a  court  of 
justice^. and  incompetent,  also,  to  have  an  oath 
tendered  to  him  for  the  purposes  to  which  I  have 
adverted* -  It  mas  contended,  on  the  other  side, 
that  the  offence  was<not  to  be  considered  as  a  crimen 
^ito' /t  and .  that,  even  if,  he  would  in  the  first  in- 
stance hav£  been  rendered  incompetent,  still,  by 
having,  undergone;  the.  sentence  of  the  law,  his 
competency  wa&  restored.  These  were  the  points 
id  ootttBovecsy. 

.  With  respect ;  to  the  first  question,  no  reasonable 
i doubt  cda  be  entertained;  that  the  offence  of 
tfhich  he  i  was  guilty,  ranged  itself  upder  the  de- 
> nQEtrimatioc*  of  the  crimen  JalsL  It  was,  in  the  true 
aeue  of  the  word,  a  forgery.  He  knew  the  names 
tot  be/ fictitious :  he  issued .  the  bills  knowing  that 
the  <  names  i were;  fictitious ;  he  issued  them  for  the 
purpose  of  fraud,  and,  hef  consummated  that  fraud. 
It  is  impossible  that  an  instapce  more  strong,  as 
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1 829.      ranging  itself  under  the  denomination  or  descrip* 
tion  of  the  crimen  falsi,    could  be  mentioned. 
*._      Upon  that  point,  therefore,  it  appears  to  be  iip-* 
possible  any  doubt  can  be  entertained. 

The  next  question  for  consideration  is,  whether, 
as  he  has  undergone  the  sentence  of  the  law,  his 
competency  is  restored?  According  to  the  law 
of  Scotland,  I  understand  the  disqualification  to 
be  perpetual,  unless  it  is  removed  by  a  pardon  from 
the  crown.  It  was  so  decided  in  the  year  1815, 
in  a  case  reported  in  the  Faculty  Collection,  the 
case  of  Black  v.  Brown  ;  which  case  afterwards 
came  under  the  consideration  of  Lord  Pitmilly  in 
the  year  1825,  and  he  recognised  and  adopted 
that  decision.  No  contrary  decision  is  to  he 
found;  and  I  think  we  are  entitled  to  assume, 
that,  according  to  the  law  of  Scotland,  the  mere 
circumstance  of  the  party  having  gone  through 
the  punishment  imposed  upon  the  crime,  does  not 
remove  his  disqualification,  and  that  it  can  be  re- 
moved only  by  a  pardon  from  the  crown.  Under 
these  circumstances,  therefore,  if  James  Ritchie 
had  been  tendered  as  a  witness,  I  apprehend  it  is 
perfectly  clear  that  he  would  have  been  incom- 
petent; that  his  testimony,  as  a  witness,  would 
not  have  been  received. 

But  in  this  case  he  was  not  tendered  as  a  wit- 
ness ;  I  beg  now,  therefore,  to  suggest  that  I 
entertain  very  great  doubt  as  to  whether  or  not 
an  objection  of  this  kind  can  be  made  as  a  general 
objection,  where  a  reference  is  made  to  the  oath 
of  the  party.  I  shall  take  this  in  its  most  simple 
form.  I  shall  suppose  this  to  have  been  a  pro* 
ceeding  in  which  Ritchie,  the  drawer,  was  the 
Plaintiff  in  a  suit  against  Alexander  Ritchie,  the 
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acceptor;  it  does  not  appear  to  me  that  there  is  1829. 
any  sufficient  reason,  under  such  circumstances, 
and  in  that  state  of  facts,  to  say  that  Alexander  _  * 
Ritchie,  the  Defendant  in  such  a  suit,  would  have 
been  deprived  of  a  right  to  make  his  appeal  to  the 
oath  of  the  Plaintiff,  merely  because  the  Plaintiff 
had  become  incompetent  as  a  witness  between 
third  persons,  in  consequence  of  his  having  been 
convicted  of  the  crimen  falsi.  There  is  no  authority 
that  has  been  cited  for  the  purpose  of  establishing 
such  a  position,  and  I  see  no  ground  upon  which 
it  can  be  rested,  as  between  two  parties  in  a  court 
of  justice  who  are  contending  against  each  other. 
It  does  not  appear  to  me  that  there  is  any  reason 
Why,  because  one  person  has  committed  a  crime 
which  would  render  him  incompetent  to  give  evi- 
dence,  the  other  should  be  deprived  of  the  benefit 
the  law  gives  him,  if  he  chooses  to  av^il  himself 
of  the  benefit  of  resting  his  case  on  an  appeal  to 
the  oath  of  his  adversary.  It  is  true  that  the 
appeal,  under  such  circumstances,  .is  not  likely  to 
be  advantageous,  but  that  is  for  the  consideration 
of  the  party  making  the  appeal :  and  in  the  ab- 
sence of  authority  I  should  say,  in  that  state 
of  facts  to  which  I  have  adverted,  namely, 
where  one  of  the  litigating  parties  in  the  suit  was 
a  person  who  had  committed  a  crime,  and  whose 
incompetency  as  a  witness  was  declared,  his  ad- 
versary would  not  be  deprived  of  the  right  of 
appealing  to  his  oath.  The  only  ground  which 
has  suggested  itself  to  me  for  sustaining  such  an 
objection  is,  that  a  court  of  justice,  under  such  cir- 
cumstances, might  think  they  ought  not  to  tender 
an  oath  to  a  party  who  had  become  infamous  in 
consequence  of  the  conviction  of  a  crirtie. 

N  N    4 
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J#8fc  :  A  similar  rule •  of  Jaw* applied irt  thiaf  ooimtiyTa* 
^^  fothe  .evidence  of'  persons  convicted  i;  of  certain 
*  dimes,  who  are  thereby  rendered  incompetent 
witnesses  in  a .  court  of  justice.  But  there  are  many 
cases  in  which  an  oath  may  be  tendered  to  a  party 
so  situated,. not  an  oath  to  him  as  a, witness,  'but. an 
ea,th  tinder  other  circamstanbep.  It  does  not  appear 
to  me,  therefore,  in  this  situation  of  things,  thafc-if 
James  Ritchie  had  himself  been  the  Plaintiff  in  Ahe 
suit,  it  would  have  been  incompetent  to  Alexander 
Ritchie. to  put  him  to  his  oath.  Bub  that  iis'ttt 
the  state  of  things  in  this  case.  It  is  observed  nby 
the  Lord  Ordinary,  in  giving  his  judgment*  that  it 
is  in  a  considerable  degree  .in  the  discretion  of  the 
court,  whether .  or  not  they  will  allow  "the  eath  to 
be  tendered ;  and  I  find,  on  referring  So  Mr  BelHs 
bopk  *  upon  the  same  subject,  he  also  lays  it  down 
as  the  law  of  Scotland  (which  I  believe  cannot  be 
questioned),  that  it  is  not  imperative  upon  the 
cpurt,  under  all  circumstances,  to  altew  the  oath  to 
be  put,,  but  ,that  the  court,  this  being  an  appeal :  to 
the  equitable  consideration  of*  the  court,  has  a 
right  to  exercise  a  discretion  upon  the  subject,  and 
if  they. see  reason  to  believe  that  justice  is  lifceiy 
to  be  perverted  by  the  administration  of  an  oath  of 
that  description,  they  will  not  give  authority  fonthe 
oath  to  be  administered. 

In  order  that  I  may  not  be.  mistaken  <  with  ra 
spect  to  this  doctrine,  I  will  refer  to  the  lsagoage 
of  the  Lord  Ordinary,  to  which  I  beg  leaye;to'say 
that,  on  consideration,  I  entirely  subsc^ibe^ !  Ha 
says,  "  It  is  in  consequence  of  the  equitable 
*t  powers  of  the  court,  that  they  permit  any  oath 
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fit  of:  reference  to  be  taken,  for  in  strict  law  af  bill  <&% 
iM  iiKi  evidence  ©f  a  debt,  but  where  the  court  has 
Jttjas4  reason  to  aippTehetid  that  truth  will  not  be 
^  rob  tamed  by  such  an  oath,  it  has,  in  many  cases; 
**rrafused  to  permit  the  oath  to  be  taken/9 
' :  Now  let  us  consider  what  is  the  situation  of  the  ■ 
parses  in  this  case;  Janies  Ritchie  is  a  bankrupt; 
h— a  bankrupt' under  such  circumstances,  that  he 
■his  at  mere  nominal  interest  in  the  success  of  the 
pursuer:  in  this  action.  It  is '  obvious,  therefore, 
that*  if  the  oath  is  tendered  to  him,  he  stands  sub- 
stkritially  in  the  situation  of  a* witness,  —  he  standi 
substantially,  and  gives  his  evidence  almost  in  the 
diameter  of  a  witness ;  not  in  the  situation  of  a 
witriess  in  strict  law,  but  in  that  situation  in  point 
Df  i  effect  He  stands  also  in  the  relation  of  brotbeir 
to' the  party  who  claims  the  benefit  of  his  oath,  in 
addition  to;  which,  he  is  wholly  unworthy  of  credit* 
in  consequence  of  the  conviction  of  the  crime1  of 
which  be  has  been  accased.  Under  those  ckcum* 
eiatoces,  referring  to  the  doctrine  to  which  I  have 
adverted,  I  think  that  the  Court  would  exorcise  a 
bound*  discretion,  in  a  case  of  this  description,  in 
saying* .  that  Alexander  Ritchie  ought  not  to  be 
perbntted  to  rest  the  case  on  an  appeal  to  the  oat 
of  his)  brother* 

The  result  of  what  I  have  stated  will  be  in  sub* 
stance  to  affirm  the  judgment  of  the  Court  below. 
The  only  doubt  that  has  occurred  to  me,  has  been 
with  respect  to  the  terms  in  which  that  judgment 
hftfe  been  pronounced.  The  judgment  of  the  Court 
below  is  in  these  terms:-—  "In  respect  that  James 
♦♦Ritchie  was  convicted,  and  received  sentence 
"  for  a  crime  which  rendered  him  infamous,  find, 
"  that  the  proposed  reference  to  his  oath  is  incom* 
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1838.  «  petent,  and  remit  to  the  Lord  Ordinary  to  proceed* 
^^^  *f  accordingly,  and  to  determine  all  questions  as  to* 
«<  "  expences."  Substantially,  I  should  recommend 
to  your  Lordships  to  affirm  the  judgment,  but  I  am 
apprehensive,  if  it  is  affirmed  precisely  in  the  form 
in  which  that  judgment  is  pronounced,  it  may  be 
considered  that  the  Court  below  meant  to  lay  down 
as  a  general  rule,  and  that  this  House  has  concurred 
in  the  opinion,  that  where  a  party  has  been  con- 
victed of  a  crime  which  renders  him  infamous, 
under  no  circumstances,  and  between  no  parties 
could  reference  be  made  to  his  oath ;  and,  I  ap- 
prehend, your  Lordships  would  not  be  disposed, 
at  least  unnecessarily,  for  it  is  unnecessary  to  the 
decision  of  this  case,  to  lay  down  such  a  doctrine* 
For  the  purpose  of  avoiding  such  a  conclusion 
being  drawn  from  the  terms  in  which  this  judgment 
is  pronounced,  although  I  should  recommend  to 
your  Lordships  to  affirm  the  judgment  in  sub* 
stance,  I  should  suggest,  at  the  same  time,  that 
some  alteration  should  be  made  in  the  terms  in 
which  tfre  interlocutor  is  conceived* 


jane  24. 1889.      It  is  declared,  that  this  House  does  not  think  it 

necessary  for  the  decision  of  this,  case,  to  determine 
whether,  by  the  law  of  Scotland,  reference  to  the 
oath  of  a  party  is  incompetent,  by  reason  of  his 
having  been  convicted,  and  having  received'  seii- 
teaoe  lor  a  crime  which  renders  him  infamous,  and 
would  render  him  incompetent  as  a  witness ;  bat 
the  Lords  ied,  that  under  the  particular  circum- 
stances of  this;  case,  such  reference  was  properly 
refused,  and  it  is  therefore  ordered  and  adjudged 
that  the  interlocutors  complained  of  be  affirmed* 
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SCOTLAND. 
(court  of  session.) 

The  Commercial  Bank  of  Scot- 
land      --    .-.„.• 


|  Appellants  ; 


Pollock Respondent. 

By  the  draft  of  a  contract  originally  made  between  a  joint 
stock  company  and  their  manager,  it  was  provided  that  the 
manager  thai]  not  be  removed  withoat  the  eencnrienee  of 

.  the  wtofecovfluttwofmaoagciaen^ 
be  shall  receive  such  compensation  aa  the,  committee  shall 
adjudge,  but  the  contract  was  not  signed.  A  new  contract 
was  afterwards  signed,  by  which  the  manager  was  removeable 
by  a  majority  consisting  of  two  thirds  of  the  committee;  in 
which  new  contract  there  was  no  provision  far  compensation 
upon  removal*. 

The  manager  was  removed  by  a  vote  of  two  thirds,  of  the  eonv 
raittee :  Held,  that  the  removal  was  valid,  and  that  no  com- 
pensation  could  be  recovered,  either  under  the  contract  or 
by  implication  of  law. 


AN  the  year  1810.  a  number  of  persoaa  aasoctatod 
themselves  together  for  the  purpose  of  forming  a 
Jb&flk  ait  Edinburgh,  which  batik  was  distinguished 
by  the  name  of  "  The  Commercial  Bank  of  Scot* 
"  land."  They  applied  to  Mr.  Pollock  (who  was 
lit  the  time  a  writer  to  the  signet*  c&rryiag  on 
business  in  partnership  with  a  person,  of  the  name 
of  Campbell,  as  law  agents  in  Edinburgh),  to  a&ijtfL 
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*82fc      them  in  forming  this  establishment,  aiid  •  to  bokJihfe 

-H^^£rt*K  office  of  manager  when  the  establia*Mnentifihduld 

•iiuyvk*#t*  be  complete.    Mr.  Pollock  assented  to  the-pro- 

»,         posal.    He  acted  in  the  formation  of  this  eorti- 

*TOOCK-      p*ny,  and  a  treaty  was  carried  oh  for  the  purpose 

of  ascertaining  and  fixing  the*  nature  6f  the  officte 

he  i^aflF  to  hold  in  the  establishment,  andlthe'amoutft 

and  e&tent  of  remuneration  he  wab  to  receive. 

A  contract  was  entered  into,  drawn'  by  Mr. 
Pollock,  which,  so  far  as  it  related  to  Mr*  Pollock1* 
situation,  was  in  these  terms :  "  Aiid  as  the  said 
"  John  Pollock  has  been  invited  to  relinquish  hfa 
"  professional  connection  and  prospects  to  accept 
**of  the  said  situation,  he  shall,  in  case  ^bf  his 
^removal •'  or  resignation,  Teceive  from  the  >com- 
^pany  during  his  lifetime,  such  ■  anndity  or  a&fitail 
*•  allowance  as  the  committee  of  management}  for 
M  the  first  yew,  or  any  succeeding  yeans;  -shall,  fin, 
"by  a  minute  in  the  sederunt  book,  and'wH&i/sb 
"fixed,  die  same  shall  be  equally  bindfagtl/iand 
*<!the  said  John  Pollock  shall  not  be  renWeable 
ufcosn,  the  said  situation,  unless  the  Whole,  other 
"  members  of  the  ordinary  committee  of  mamgft- 
u  vent  for  the  time  being  shall  concur  i»  a  mdtion 
^for  his  removal^'  That  instrument  wot  loot 
signed  by  all  the  partners ;  and  many)  tcbjeetictas 
being  made  as  to  parts  of  this  partmerehip  (dfeed, 
said  in  particular  to  that  part  ^f  it  which  related  < to 
Mr.  Poliock,  the  deed  was*  ultimately  abaadoded, 
and  instead  of  it  a  new  partnership  deediafai 
executed,  containing  the  alterations^Mbitih' iwtfreL'ito- 
ieilded  to  be  introduced.  -i  m  )    <M 

4  That  part  of  the*  new  partnership  deed  wbio}i 
relates  to  Mr.  Pollocks  office  and  rantaeratrariiy  m 
Maltese  <i*i»8 :  —  "  The  manager  must  Jke<  spo* 
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iC  sessed  of  at  least  forty  shares  of  the  capital  stock      *  B9». 
:"  of  the  company,  and  shall'  receive  such  yearly  w^^». 
w  salary  or  allowance  from  the  company,  as  shall  *■**  •■**«.«■ 
a  be  fixed  and  regulated  by  the   committee  of         •• 

*  management  for  the  time  being,  •  and  the  said     '"*"*' 
^  John  Pollock  is  hereby  appointed  the  first  map 

"  nager.  On  the  removal,  or  resignation,  or  death 
"  of  the  <  said  John  Pollock,  all  future  managers 
"Shall  be  nominated  and  appointed  by  the  Ardi- 
"nary  committee  of  management  fdr  the  tiuie 
***  being  jy  and*  then  a  stipulation  is  made  as  to  the 
amount  of  shares,  which  any  future  manager  is  to 
thcdd.  It  then  goes  on  thus :  "  and  no  manager 
«  shall  be  removable,  unless  two  thirds  of  the 
^ordinary  committee  of  management  for  the  time 
iU  being,  shall  concur  in  a  motion  ibr  his  removal/' 
i.  ;  This  contract  of  partnership  was  completed  and 
*e  ftebuted  by  all  the  partners,  and  among  the  rest 
<  by  rMh  Bollock  the  manager. 
f<  Mr««  Poilodk,  in  pursuance  of  this  agreement, 
iriterad  into  the  discharge  of  the  duties  of.  his 
Toffice,  tad  continued  for  some  time  to  perform 

•  them.-  <    - 

ro  The  committee  of  management,  not  being  satis- 
ified  with  his  conduct,  removed  him  by  a  resolution 
atf  >bw)  (birds  o£  their  number. 
ri  The  Respondent  thereupon  brought  an  actioh 
dtifthe  Gourtof  Session,  seeking  to  be  reinstated 
in*Jud  office,  to  recover  arrears  of  salary,  and  for 
damiges*  He  also  instituted  proceedings  against 
the  Appellants  for  a  conspiracy- 

The  Court  adjudged  that  the  Appellants'  had 
power  to  remove  the  Respondent,  but  not  without 
^sufficient  cause*  and  thai  no  such  cause  had  been 
-proved^  and  that  *  the  <  proceedings  as  to  the  coa*. 
spiracy  were  unfounded. 
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i#tt.  Against  thta  judgment  the  Appellants  and  Re- 

spondent respectively  appealed. 


TMl  COMMIT 

out  mite  or 


The  Lord  Chancellor.  —  There  is  no  doubt  that 
the  Respondent  was  removed  with  the  concurrence 
of  two  thirds  of  the  committee  of  management,  and 
thi*  was  approved  by  the  proprietors  in  general* 

Mr.  Pollock  contends,  in  the  first  place*  thai 
they  had  no  power  or  authority  to  remove  him, 
and  in  the  next  place,  that  if  they  did  remove 
him,  they  were  bound  to  make  him  compensation 
for  the  loss  and  injury  he  thereby  sustained-  Now 
it  is  quite  obvious  that  this  must  depend  upon  the 
terms  of  the  contractu  He  was  the  servant  of  the 
company}  and  in  order  to  ascertain  whether  or  not 
he  was  liable  to  be  removed  by  the  company,  and 
if  60,  under  what  circumstances,  and  upon  what 
terms  we  must  refer  to  the  contract. 

It  appears  to  me  to  be  absolutely  impossible  for 
a  moment  to  assert  that  the  company  bad  not  a 
right  to  remove  him,  because,  even  in  the  first 
contract  to  which  I  have  adverted,  and  which  was 
drawn  by  Mr.  Pollock  himself,  it  is  expressly  pro- 
vided, "  that  the  said  John  Pollock  shall  not  be 
"  removable  from  the  said  situation,  unless  the 
"  whole  other  members  of  the  ordinary  committee 
"  of*  management  for  the  time  being,  shall  concur. 
"  in  the  motion  for  his  removal."  He  was,  there 
fore  removable  under  the  first  contract,  provided 
all  the  members  of  the  committee  of  management 
concurred  in  the  propriety  of  his  removal.  Under 
the  second  contract,  so  far  as  related  to  his  removal, 
the  only  alteration  that  was  introduced  was  this: 
."  And  no  manager  shall  be  removable,  unless  two 
."  thirds  $f  the  ordinary  committee  of*  management 
"  for  the  time  being,  shall  concur  in  a  motion  for 
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*  his  removal."    So  that  under  the  fiiat  contract,      .  W*to 
he  was  liable  to  be  removed  with  the  unanimous  ^j^p,^ 
concurrence  of  the  committee  of  management  •*«-•*«.** 
Under  the  second  contract,  he  was  liable  to  be         » 
removed  if  two  thirds  of  the  committee  of  manage- 
ment concurred  in  his  removal.    It  appears  to  me 
therefore  impossible  to  contend  for  a  moment  that 
he  was  not  liable  to  be  removed*     The  court 
below  decided  clearly  that  be  waa  liable  to  be 
removed* 

The  next  question  is,  whether  he  is  entitled  to 
any  compensation  in  consequence  of  his  having 
been  removed  ?  That  must  depend  upon  the  terms 
of  the  contract,  I  do  not  find  in  the  contract  any 
definite  stipulation  in  this  respect,  except  what  is 
contained  in  the  original  deed  of  contract  There 
I  find,  that  "  in  case  of  his  removal  or  resignation, 
"  he  shall  receive  from  the  company  for  his  life- 
"  time,  such  annuity  or  pecuniary  annual  allow- 
"  ance,  as  the  committee  of  management  for  the 
"  first  year,  or  any  succeeding  years  shall  fix,  by 
«  a  minute  in  their  sederunt  book.'1  This  was  an 
article  prepared  by  Mr.  Pollock  himself,  who  was 
at  that  time  acting  aa  the  adviser  of  the  cfcm* 
pany,  who  assisted  in  forming  these  articles  of  part- 
nership, and  undoubtedly  if  they  had  continued  to 
be  the  subsisting  contract  between  these  parties, 
Mr.  Bollock  would  have  been  entitled,  in  the  event 
of  his  being  removed  from  the  office,  to  call  upon 
the  committee  of  management  to  hold  a  meeting 
for  the  purpose  of  fixing  the  amount  of  the  re- 
muneration he  was  to  receive  in  the  shape  of 
retiring  provision ;  but  that  contract  was  entirely 
done  away  wikh  by  the  subsequent  contract 

.  It  appear*,  that  the  situation  and  circumstances 


548 


CASES  IN  THE  HOUSE  OF  LORDS 


SCOTLAND 
TOLLOCX. 


1829.      of  the  office  Tield  by  Mr.  Pollock  were  a  subject  of 

^^^   consideration  at  the  time  when  objectioiis  were 

c^^nk  of  made  to  the  original  contract    A  new  contract 

was  formed,  and  in  the  article  relating  to  Mr.  Pol- 
lock, where  it  is  stated  that  no  manager  shall  be 
removed  unless  two  third  parts  of  the  ordinary  com- 
mittee of  management  for  the  time  being  shall 
concur  in  the  measure  of  his  removal,  I  find  no 
stipulation  whatever,  no  clause  whatever,  entitling 
Mr.  Pollock  to  the  benefit  of  any  compensation,  or 
any  retiring  provision  in  the  event  of  his  being 
removed.  I  find,  therefore,  no  subsisting  contract 
which  entitles  Mr.  Pollock  to  a  compensation.  In 
the  absence  of  any  subsisting  contract,  it  appears 
to  me  that  he  can  have  no  claim  in  point  -  of  law 
to.  any  compensation,  if  he  is  removed  by  the  com- 
mittee  of  management 

Taking,  then,  the  whole  of  these  circumstances 
together,  and  considering  what  the  nature  of  the 
contract  was  between  these  parties,  it  appears  to 
me  clear  that  the  committee  of  management  had 
an  absolute  discretion  to  remove  Mr.  Pollock  when 
they  thought  proper;  that  they  were  not  respon- 
sible for  the  manner  in  which  they  exercised  that 
discretion,  and  that  they  were  not  bound  to  make 
any  compensation  or  remuneration  to  Mr.  Pollock 
for  the  loss  he  sustained  in  that  removal;  Mr. 
Pollock  appears  to  have  placed  himself  at  their 
discretion.  He  had  this  security,  and  it  was  his 
only  security,  that  having  been  once  appointed 
to  that  office,  he  could  not  be  removed  from  it 
unless  two  thirds  of  the  committee  of  management 
concurred  in  the  propriety  of  his  removal.  If  two 
thirds  of  the  committee  of  management  did  con- 
cur in  the  propriety  of  his  removal,  it  appears  to 
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me  that  he  was,  in  point  of  law,  legally  and  effec- 
tually removed  from  the  office,  and  that  he  has  no 
elaim  fbr  compensation. 

~  It  is  the  more  important  to  advert  to  what  appears 
upon  the  articles  of  partnership,  from  the  con- 
sideration that  this  was  a  company,  the  shares  of 
which  were  assignable ;  and  any  person  purchas- 
ing a  share,  wouldiook  at  the  articles  of  partner- 
ship for  the  purpose  of  knowing  in  what  situation  he 
stood,  and  what  were  his  obligations  ;  and,  there- 
fore, it  was  natural  to  expect,  indeed  it  was  proper, 
fbr  the  purpose  of  guarding  against  imposition  and 
ftaud»  that  the  precise  terms  of  the  regulation  should 
appear  on  the  partnership  deed ;  and  such  appears  to 
hfevfe  been  the  understanding  between  these  parties. 

1  ani  of  opinion,  therefore,  that  the  judgment  of 
the  court  below  was  correct  as  far  as  relates  to  the 
decision,  that  Mr.  Pollock  was  removeable  at  die 
dtedrefcioft  of  two  thirds  of  the  committee  of  ma- 
rfagentent ;  but  they  went  too  far  in  holding,  that 
he  was  entitled  to  compensation  in  the  event  of 
his  removal.  As  far  as  relates  to  the  former  part 
of 'the  judgment,  it  should  be  affirmed ;  and  it 
should 'be  reversed  as  far  as  relates  to  the  latter 
plait- of  it. 

'With  regard  to  the  cross  appeal  there  is  not 
saflreierrt  ground  to  make  out  the  charge  of  a 
coftdpirafcy.  •    »  > 


1829. 

THE   COMMER- 
CIAL  BANK   OF 
SCOTLAND 

V. 

roLLocc. 


•- . . ;    • 


-life  Lord*  found*  a*  to  the  "interlocutor  complained  of  in  20th  June, 
the  original  appeal*  that  the  Defenders  had  authority  at  their 
ow^  difqreiion  to  remove  tfre  manager  from  hit  office,  and 
affirmed  the  judgment  so  far  as  it  was  consistent  with  that  find- 
ing,'and  reversed  it  so  far  as  it  was  inconsistent  with  it,  and 
the  cross  appeal  was  dismissed. 


VOL.  IV. 
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SCOTLAND. 

(court  of  session.) 
Downe,  Bell,  and  Mitchell  -    -    Appellants. 
Pitcairn  and  Others      ....    Respondents. 

M.,  a  partner  with  D.  and  B.,  acted  as  agent  for  P.  and  Co.  till 
1809;  at  which  time  a  balance  was  due  to  M.,  and  bills  ac- 
cepted by  him  were  outstanding,  and  afterwards  paid  by  the 
firm  in  which  he  was  a  partner.  D.,  B.,  and  M.  were  ap- 
pointed under  a  special  contract,  and  acted  as  agents  for  P. 

.  and  Co.,  from  the  time  when  M.  ceased  to  be  their  agent,  in 
1809,  until  1814.  In  taking  the  account  between  P.  and  Co., 
and  D.,  B.,  and  M.,  held  that  the  accounts  between  P.  and 
Co.  and  M.  were  properly  excluded ;  and  that  as  these  ac- 
counts were  not  liquidated,  nor  capable  of  immediate  liquid- 
ation, a  debt  from  P.  and  Co.  to  M.  could  not  be  allowed  in 
compensation  (set-off)  against  a  debt  or  balance  owing  from 
D.,  B.,  and  Co.  to  M.,  if  such  debts  could  at  all,  by  the  law 
of  Scotland,  be  set  off  against  each  other. 

Charges  by  an  agent  for  printing  documents,  the  effect  of  which 
is  to  save  bis  personal  labour  in  writing,  ought  not  to  be 
allowed  in  account  with  his  principal. 

A  judgment  ought  not  to  be  varied,  nor  a  cause  remitted,  on 
account  of  improper  charge  of  interest  upon  a  balance,  if  it  is 
ef  trifling  amount.  Especially  if  there  is  an  omission  to 
charge  interest  upon  balances  on  the  other  side  of  the 
account. 


A  HE  Respondents,  a  firm  of  ship-owners,  who 
traded  under  the  name  of  the  Edinburgh  and  Leith 
Shipping  Company,  were  established  in  Edinburgh 
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in  the  year  1802.    At  that  period,  Messrs.  Downe      1620. 
and  Company  carried  on  the  business  of  wharfingers 
in  London,  and  the  London  and  Edinburgh  Ship-     _  *» 
ping  Company  addressed  their  vessels  to  the  wharf 
of  Messrs.  Downe  and  Company,  having  appointed 
Mr.  Bell,  who  was  a  partner  in  that  house,  as  their 
agent  for  the  purpose  of  managing  their  shipping 
concerns.     It  was  the  business  of  Mr.  Bell,  as 
such  agent,   to  collect  the  freights,  and  do  the 
other  business  connected  with  an  agency  of  this 
description.     Mr.  Bell  continued  to  transact  this 
business  till  1807,  when,  in  consequence  of  some 
pecuniary  embarrassments    of   an    establishment 
with  which  he  was  connected,  he  retired  from  the 
agency,  and  the  Respondent,  Mr.  Mitchell,  Was 
appointed  to  succeed  him.     Mr.  Mitchell  was  at 
that  time  a  clerk  in  the  house  of  Messrs.  Downe 
and  Company.  In  the  beginning  of  the  year  1809, 
Mitchell  became  a  partner  in  this  house,  and  con- 
tinued to  act  as  agent  up  to  the  month  of  October 
1309.     Mitchell,  before  he  gave  up  the  agency,  had 
accepted  bills  to  the  amount  of  2200/.,  drawn  upon 
him  by  the  Respondents  on  account  of  freights  re- 
ceived or  expected  to  be  received.     These  accept 
ances,  the  greater  part  of  which  fell  due  after  the 
,  date  of  the  agreement  after-mentioned  of  1809,  were 
paid,  as  it  was  alleged,  by  the  Appellants.     It  was 
also  alleged,  that  there  was  a  balance  of  100/.  and 
upwards  due  from  the  Respondents  to  Mitchell, 
which  was  paid  to  him  by  Downe,  Bell,  and  Mitchell ; 
and  that  in  the  account  between  the  Respondents 
and  Mitchell,  credit  had  been  given  for  a  sum  of 
450/.  and  upwards,  which  had  not  been  received 
by  Mitchell.     In  the  month  of  October   1809, 
upon  a  new  arrangement,  a  contract  was  executed 
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1829«  between  the  Edinburgh  and  Leith  Shipping  Com- 
pany and  the  firm  of  Messrs.  Downe,  Bell,  and 
*iMr  Mitchell.  The  Respondents,  by  that  contract, 
engaged,  that  for  the  period  of  seven  years  the 
vessels  of  the  Edinburgh  and  Leith  Shipping  Com- 
pany should  be  addressed  to  the  house  of  Downe, 
Bell,  and  Mitchell;  and  that,  during  the  same 
period,  the  house  of  Downe,  Bell,  and  Mitchell 
should  act  as  agents  for  the  Edinburgh  and  Leith 
Shipping  Company.  They  accordingly  com- 
menced their  new  agency  from  the  date  of  the 
agreement.  The  agency  continued  up  to  Feb- 
ruary 1814 ;  when,  some  disputes  having  arisen 
between  the  Edinburgh  and  Leith  Shipping  Com- 
/  pany  and  Messrs.  Downe,  Bell,  and  Mitchell,  the 
vessels  were  no  longer  addressed  to  their  wharf, 
and  the  agency  entirely  ceased.  In  consequence 
of  this  alleged  breach  of  contract,  Messrs.  Downe, 
Bell,  and  Mitchell  instituted  some  proceedings  in 
the  Court  of  Session  against  the  Edinburgh  and 
Leith  Shipping  Company  ;  and  the  Shipping  Com- 
pany, on  their  side,  instituted  in  the  same  Court 
a  suit  of  count  and  reckoning  against  Messrs. 
Downe,  Bell,  and  Mitchell,  for  the  money  they 
had  received  in  their  character  of  agents.  The 
question  was  referred  to  an  accountant,  who  took 
the  accounts  upon  the  foot  of  the  agreement  of 
1809,  excluding  all  transactions  prior  to  that  agree- 
ment, and  proceeding  upon  that  principle,  reported 
that  a  balance  of  850/.  was  due  from  the  wharf- 
ingers to  the  Shipping  Company,  and  he  charged 
them  with  interest  ripon  that  sum  from  the  time 
when  the  agency  ceased.  It  appeared,  however, 
that  freights  to  the  amount  of  1200/.  were  out- 
standing at  that  period.     On  the  other  hand,  it 
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appeared  that  balances  to  a  considerable  amount  1829. 
had  remained  in  the  hands  of  the  Appellants 
during  the  period  of  the  agency.  A  charge  made  ^ 
by  the  Appellants  for  printing  carriers*  tickets  was 
also  disallowed  by  the  accountant.  Objections 
being  made  to  the  principle  upon  which  the  ac- 
count was  taken,  and  to  other  matters  in  the  re- 
port, it  was  brought  under  the  review  of  the  Lord 
Ordinary,  and  was  confirmed.  The  subject  was 
then  brought  under  the  review  of  the  Court  of 
Session,  who  confirmed  the  judgment  of  the  Lord 
Ordinary.  It  was  against  these  judgments  that 
this  appeal  was  preferred. 

The  Lord  Chancellor*  —  The  principal  object  to 
which  I  think  it  necessary  to  call  the  attention  of 
the  House,  is  with  respect  to  the  previous  account  of 
Mr.  Mitchell-  Mr.  Mitchell  was  the  agent  who  im- 
mediately preceded  the  agency  of  Messrs.  Downe, 
Bell9andMitchell.  Itwas  stated,  and  is  alleged  in  these 
papers,  that  in  that  account  between  Mr.  Mitchell 
and  the  Shipping  Company,  credit  had  been  given 
for  a  sum  of  450/.  and  upwards,  for  freights  which 
had  never  been  received  by  Mr.  Mitchell.  It  was 
contended,  therefore,  that  that  sum  of  450/.  should 
be  deducted  from  the  balance  which  had  been 
found  due  to  the  Shipping  Company  from  Messrs. 
Downe,  Bell,  and  Mitchell.  The  accountant  and 
the  court  below  were  of  opinion  that  no  such 
deduction  should  be  made  in  this  case ;  that  this 
was  a  suit  brought  in  respect  of  transactions  under 
a  particular  contract,  commencing  at  a  particular 
date,  between  particular  parties,  and  that  they  had 
nothing  to  do  with  previous  transactions  between 
the  Shipping  Company  and  Mr.  Mitchell.     On  the 
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1829.  other  hand,  it  was  contended  that  this  account, 
commenced  after  the  agreement  had  been  entered 
into,  was  nothing  more  than  a  continuation  of  the 
old  account,  and  that  they  were  so  blended  toge- 
ther that  they  could  not  separate  the  one  from  the 
other,  and  that  it  would  be  doing  great  injustice  to 
the  parties  if  they  were  to  commence  the  account 
in  the  manner  the  accountant  had  commenced  if 
at  the  period  of  October  1809.  For  the  purpose 
of  showing  that  the  two  accounts  were  blended 
together,  they  relied  principally  upon  this  circum- 
stance : — Mr.  Mitchell,  before  he  had  given  up  the 
agency,  had  accepted  bills  to  the  amount  of 
2200/. ;  he  had  accepted  bills  on  account  of 
freights  that  had  been  received  or  were  expected 
to  be  received,  which  bills  were  drawn  upon  him 
by  the  Shipping  Company  at  Edinburgh.  These 
acceptances,  it  was  said*  were  paid  by  Messrs. 
Downe,  Bell,  and  Mitchell,  some,  or  the  greater 
part,  of  them  falling  due  after  this  agreement  had 
been  entered  into  :  and  it  was  said  that  these  cir- 
cumstances so  united  and  blended  together  the  ac- 
counts, that  it  became  necessary  to  investigate  the 
previous  account,  —  the  account  of  the  agency  of 
Mr.  Mitchell.  But  it  Hoes  not  appear  to  me  that 
the  argument  is  well  founded.  Those  acceptances 
were  made  by  Mr.  Mitchell,  who  was  the  agent  of 
the  Shipping  Company,  in  respect  of  freight  he  had 
received,  or  which  he  expected  to  receive;  and 
being  his  acceptances,  he  was  bound  to  take  them 
up.  It  does  not,  I  think,  appear  that  the  Shipping 
Company  were  informed  in  what  mode  the  bills 
were  taken  up,  or  by  whom  they  were  taken 
up.  They  knew  that  the  bills,  when  they  arrived 
at  maturity,  had  been  paid.     If,  in  point  of  fact, 
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they  were  paid  by  money  provided  by  Downe,  Bell,  1829. 
and  Mitchell,  for  the  credit  of  Mitchell,  aud  if  they 
chose  to  provide  funds  for  their  partner  Mitchell, 
to  enable  him  to  take  up  the  bills,  that  was  an 
affair  between  them  and  Mitchell,  with  which  the 
Shipping  Company  had  no  concern.  It  does  not 
appear  to  me,  therefore,  that  that  circumstance 
so  blended  and  mixed  the  accounts  together,  as  to 
render  it  necessary  for  the  accountant  to  enter  into 
the  previous  account. 

But  it  was  further  stated,  that  there  was  a 
balance  due  to  Mitchell, —  a  balance  of  somewhat 
more  than  100/., — and  that  that  balance  was  paid 
to  Mitchell  by  Downe,  Bell,  and  Mitchell.  But  if 
so,  that  circumstance  does  not  affect  the  present 
question.  It  was  a  sum  due  from  the  Shipping 
Company  to  Mitchell ;  and  if  the  new  agents, 
Downe,  Bell,  and  Mitchell,  thought  proper  to  pay 
that  balance,  they  paid  it  as  the  agents  of  the 
Shipping  Company,  and  were  entitled  to  reim- 
bursement for  that  sum  as  against  the  Shipping 
Company,  and  probably  they  did  receive  that 
sum  from  the  Shipping  Company.  It  does  not 
appear  to  me,  therefore,  that  there  were  any  cir- 
cumstances in  this  case,  so  blending  the  accounts 
together,  as  to  render  it  necessary  for  the  ac- 
countant to  go  back  beyond  the  period  when  the 
contract  was  entered  into,  namely,  the  month  of 
October  1809*  I  am  of  opinion  that  the  principle 
upon  which  he  acted  in  the  investigation  of  these 
accounts  was  perfectly  correct 

But  then  it  was  said,  that  Mitchell  being  one  of 
the  defenders,  according  to  the  law  of  Scotland, 
if  a  sum  of  money  was  due  to  him,  though  the 
action  was  brought  against  him   and  two  other 
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1829-  persons  (a  defendant  certainly,  according  to  the 
law  of  England,  would  not  have  been  entitled), 
yet  he  was  entitled  to  set  off  that  particular  debt 
against  a  claim  made  against  him  and  his  partners. 
Now,  it  does  not  appear  necessary  to  say  any  thing 
in  respect  to  this  doctrine  as  a  general  rule ;  nor 
is  it  necessary  for  me  to  advert  to  the  authorities 
which  have  been  cited  for  the  establishment  of 
that  rule,  since  it  is  not  every  claim  that  can  be 
set  off.  For,  according  to  the  authorities,  the  rule 
applies  only  to  matters .  of  liquidated  debt,  or 
matters  admitting  of  immediate  or  ready  liquid-" 
ation.  If  it  be  a  disputed  claim  ;  if,  in  order  to 
ascertain  the  amount,  litigation  and  contest  became 
necessary ;  the  debt  or  claim  cannot  be  set  off  or 
made  use  of  for  the  purpose  of  compensation,  as  it 
is  called  in  the  law  of  Scotland. 

Without  referring  to  particular  authorities  in 
support  of  this  position,  I  shall  advert  to  a  sum- 
mary of  those  authorities  in  Mr.  Bell's  work,  which 
summary  is  supported  by  the  authorities  them- 
selves. Mr.  Bell  says,  "  In  compensation,  the  debts 
"  must  both  be  liquid  or  capable  of  immediate 
"  liquidation.  A  debt  is  deemed  liquid  when  it 
"  is  actually  due,  and  the  amount  ascertained  '  cum 
€tt  cerium  an  et  quantum  debeatur!  But  if  the  debt 
"  itself  be  contested,  and  the  creditor  has  not  his 
"  proof  ready,  or  if  the  amount  be  disputed,  and 
"  it  depends  upon  a  long  discussion  what  is  to  be 
"  adjudged  due,  the  debtor  will  not  be  allowed  to 
"  avoid  payment  of  what  is  liquid  and  due,  till  that 
"  litigation  be  terminated."  Now,  no  person  can 
advert  to  the  circumstances  of  this  case,  with 
respect  to  the  state  of  this  account,  and  not  find 
himself  compelled  to  come  to  this  conclusion,  — - 
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that  the  amount  due  to  Mr.  Mitchell,  supposing  1829. 
any  thing  to  be  due  to  him,  must  of  necessity  be  a 
subject  of  contest,  and  a  subject  of  contest  of  a  ^ 
sufficiently  complicated  description.  "  In  brder  to 
ascertain  what  was  due  to  Mr.  Mitchell,  it  would 
be  necessary  to  go  through  the  whole  of  his  ac- 
count, and  unravel  every  part  of  it ;  and  there  is  this 
circumstance,  —  that,  though  the  account  of  Mr. ' 
Mitchell  ceased  in  the  year  1809,  several  years  had 
elapsed  before  this  question  was  agitated,  and  no 
claim  had  been  made  on  the  part  of  Mr.  Mitchell 
of  any  debt  or  supposed  debt  due  from  the  com- 
pany to  him.  Under  these  circumstances,  I  am  of 
opinion,  whatever  may  be  the  general  principle  in 
respect  of  set-off'  or  compensation  in  Scotland, 
that  this  case  comes  within  the  exception  stated 
by  Mr.  Bell  to  the  principle  by  which  the  courts 
of  Scotland  are  governed  in  allowing  compensation, 
and  that  the  court  below  were  right  in  coming  to 
the  conclusion  that  the  set-off  or  compensation 
ought  not  to  be  allowed. 

There  were  various  other  objections  in  point  of 
fact  made  by  the  accountant ;  many  claims  were 
preferred,  which  he  disallowed.  It  is  not  my  in- 
tention to  trouble  your  Lordships  by  going  through 
all  the  long  and  complicated  details  with  reference 
to  this  part  of  the  case.  I  have  read  them  with 
great  care  and  attention,  and  I  see  no  reason  to 
dissent  from  the  conclusion  to  which  the  accountant 
came  on  a  consideration  of  those  matters,  which 
conclusion  has  been  supported  by  the  judgment  of 
the  Lord  Ordinary,  and  by  the  subsequent  judg- 
ment of  the  Court  of  Session. 
'  I  will  state,  however,  one  case  by  way  of  example. 
A  claim  was  made  to  some  amount  for  a  charge 
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1829.  for  printing  carmen's  notes  and  receipts.  It  was 
very  properly  stated,  that  it  was  the  business  of 
the  agent  who  received  a  commission  to  make  out 
those  receipts  himself;  and  that,  if  he  chose  to  get 
them  printed  for  the  purpose  of  saving  trouble  to 
himself,  that  expense  ought  to  fall  upon  him,  and 
not  upon  his  employers :  but  that  which  is  the 
decisive  answer  to  this  demand,  and  most  of  the 
others  under  the  same  circumstances,  is,  that  those 
wharfingers  were  in  the  habit  every  month  of  send- 
ing their  account  That  account  contained  on  the 
one  side  the  particulars  of  the  freights  which  were 
due,  and  on  the  opposite  side  all  the  charges  to  which 
the  wharfingers  considered  themselves  entitled, 
and  which  they  claimed  by  way  of  deduction,  en- 
tering into  the  most  minute  and  detailed  par- 
ticulars. The  claim  to.  which  I  have  referred 
would  naturally,  if  intended  to  have  been  made, 
have  formed  a  part  of  the  amount  so  deducted. 
But  it  did  not ;  and  the  same  observation  applies 
to  others,  none  of  which  were  inserted  in  these 
monthly  accounts.  There  is  reason  therefore  to 
conclude,  from  this  circumstance,  that  all  this  was 
an  after  thought  ;  and  that,  if  this  agreement  had 
not  been  broken  off  in  the  manner  I  have  stated, 
no  such  charge  would  in  point  of  fact  have  been 
made. 

I  do  not  think  it  necessary  to  trouble  your  Lord- 
ships farther  on  this  part  of  the  case ;  but  there  was 
one  item  particularized  at  the  bar  as  decisively 
calling  upon  the  House  to  allowlhis  appeal.  I 
mean  the  charge  in  respect  of  interest  which  the 
accountant  had  found  due  on  the  sum  of  850L9 
the  balance  which  appeared  to  remain  due.  .  He 
charged  the  interest  upon  that  balance  from  the 
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last  day  of  January,  when  the  agreement  was  I839. 
broken  off.  It  turned  out,  that  at  that  period 
there  were  freights  outstanding  to  the  amount  of  ^ 
upwards  of  1200/.  The  interest  was,  therefore, 
incorrectly  charged.  The  freights  were  in  the 
course  of  gradual  collection,  and  the  greater  part 
of  the  freights  comprised  in  that  1200/.  were  col- 
lected in  the  course  of  one,  two,  three,  and  four 
months.  If  then,  we  were  to  take  an  average,  and 
suppose  the  whole  collected  in  about  two  or  three 
months,  —  the  receipt  of  sopiQ  being  earlier,  and 
that  of  others  later,— it  is  obvious  that  the  amount 
charged  in  the  shape  of  interest  would  be  a  very 
minute  and  trifling  sum,  amounting  only  to  a  few 
pounds,  and  not  of  itself  a  subject  of  such  im- 
portance as  to  justify  remitting  the  case  on  that 
ground.  , 

But  it  appears  that  these  wharfingers,  during  the 
period  of  the  transactions  in  question,  had  in  their 
hands  considerable  balances  belonging  to  the  Ship- 
ping Company  ;  and  that,  if  they  were  charged  for 
interest  upon  those  balances,  that  would  amount  to 
a  much  larger  sum  than  that  which  is  complained 
of.  Under  these  circumstances,  no  injustice  has 
been  done  to  these  Appellants,  and  there  is  no 
ground  to  justify  a  variation  of  the  judgment  of 

the  court  below. 

Judgment  affirmed. 
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SCOTLAND. 

(COURT   OP   SESSION.) 

Abchibald  Farquharson    ...     Appellant. 
Frances  Barstow Respondent. 

An  agreement  between  A.  and  B.,  that  A.  shall  transfer  to  B. 

12,000/.  three  per  cent,  consols,  which  at  the  date  of  the  agree- 
.  ment  were  selling  at  63/.  10*.  per  cent,  and  that  B.,  in  con- 
.    sideration  of  the  transfer,  should  give  security  to  pay  to 

A,  10,000/.  sterling  when  the  three  per  cent,  consols  should 
1  be  sold  at  83/.  10*.  per  cent.,  but  with  liberty  to  retain  the 
<    loan  for  two  years  and  six  months  after  such  event,  and  in 

the  mean  time  to  pay  interest  upon  10,0001.  at  5  per  cent,  is 

not  an  usurious  contract. 
If  the  terms  of  a  contract  are  proposed  and  accepted  by  letters, 

but  are  afterwards  varied  by  the  contract  as  drawn  up,  the 

construction  of  the  contract  cannot  be  affected  by  the  letters. 


HP 

J>  HE  Respondent,  in  March  1803,  being  pos- 
sessed of  a  sum  of  12,000/.  three  per  cent,  consols, 
which  were  then  selling  at  6fy  per  cent.,  a  corre- 
spondence by  letter  took  place  between  the  Re- 
spondent and  Francis  Russell,  who  proposed  that 
the  Respondent  should  assign  to  him  her  right  and 
interest  in  the  stock,  and  that  he  should  give  the 
Respondent  security  to  pay  to  her  10,000/.  sterling, 
with  interest  at  five  per  cent,  when  the  three  per 
cent,  consols  should  reach  the  price  of  83/.  10s.  per 
cent   The  letter  of  Mr.  Russell  contained  various 
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other  terms  of  the  proposed  agreement.    The  pro-      1£$& 
posal  was  accepted  by  the  Respondent,  in  a  letter  fa^hT^pw 
dated  the  21st  of  March  1803,  which  recited  the      __* 
terms  in  Mr.  Russell's  letter.   Mr.  Russell  drew  up, 
executed,  and  delivered  to  the  Respondent  a  heri- 
table bond  in  the  following  terms,  varying  in  some 
material  particulars,  but  in  substance  and  effect 
corresponding  with  the  agreement  proposed  and 
accepted  in  the  letters :  — 

"  I,  Francis  Russell,  of  Blackhall,  advocate, 
hereby  grant  me  to  have  borrowed  and  received, 
and  to  be  at  the  date  of  these  presents  justly 
resting,  owing,  and  indebted  to  Miss  Frances 
"  Barstow,  only  daughter,  &c.  in  and  of  the  sum 
"  of  10,000/.  sterling  money  of  Great  Britain,' 
"  whereof  I  hereby  acknowledge  the  receipt,  re- 
"  nouncing  all  objections  to  the  contrary :  There- 
"  fore  I  hereby  bind  and  oblige  myself,  my  heirs, 
executors,  and  successors  whomsoever  (renounc- 
ing all  benefit  of  discussing  them  in  order),  to 
"  content  and  repay  to  the  said  Miss  Frances 
"  Barstow,  or  to  the  executors  or  trustees  now  ap- 
"  pointed  or  to  be  appointed  by  her  for  carrying 
"  into  execution  the  disposal  of  her  property  a&4 
"  effects  at  her  decease,  either  by  her  last  will  or 
"  settlement  now  actually  made,  or  by  any  latter 
"  will  or  settlement  which  she  may  at  any  future 
"  period  of  her  life  think  fit  to  make,  expressly 
€t  barring  and  secluding  all  other  heirs  and  all 
"  other  executors,  the  said  sum  of  10,000&  money 
"  aforesaid,  and  that  at  and  against  the  terms  and 
"  under  the  conditions  after  mentioned,  with  pe* 
*•  nalty,  &c.  and  with  the  due  and  ordinary  interest 
"  or  annual  rent  of  51  per  cent,  per  annum  of  the 
"  said  principal  sum,  frop*  and  after  the  20th  day 
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1899.       "  of  June  next,  &c,  and  that  at  two  terms  in  the 
WPV^*/      "  year,  viz.  20th  day  of  December  and  20th  day 
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*_      "  of  June,  by  equal  portions,  beginning  the  first 
"  term's  payment  of  the  said  interest  upon  the  20th 
"  day  of  December  next  for  the  half  year  irame- 
"  diately  preceding!  and  the  next  upon  the  20th 
"  of  June  thereafter,  and  so  forth  termly  and  pro* 
"  portionally  during  the  not  payment  of  the  said 
"  principal  sum,  &c.,  with  penalty,  but  always  with 
"  and  under  the  following  conditions  and  pro- 
"  visions :  And  it  is  hereby  expressly  conditioned 
"  and  provided  by  me,  that  it  can  or  shall  in  no 
"  case  be  lawful  for  the  said  Miss  Prances  Barstow, 
"  or  her  above  written,  or  any  other  in  her  name 
"  or  right,  to  call  upon  me  for  repayment  of  the  said 
"  principal  sum  of  10,000/,  money  aforesaid,  and 
"  that  neither  I  nor  my  aforesaids  shall  be  bound  to 
"  repay  the  same  beyond  the  sum  of  2000/.  thereof 
49  in  an  event  hereinafter  specified,  until  the  space 
«  of  two  full  years  and  six  months  has  elapsed 
"  from  and  after  the  day  on  which  the  government 
"  stock  or  fund  denominated  three  per  cent,  con- 
"  solidated  annuities  shall  have  been  publicly  and 
currently  sold  at  the  Stock  Exchange  in  London, 
to  the  broker  employed  by  government  for  pur- 
44  chasing  up  the  national  debt,  or  other  public 
**  character  or  agent,  in  sums  exceeding  in  the 
course  of  one  year  one  million  of  the  said  stock 
(the  said  term  of  delay  to  count  and  run  how- 
ever from  the  first  day  on  which  any  sum  to  the 
41  amount  of  20,000/.  of  the  said  stock  shall  be  so 
purchased),  at  the  rate  and  price  of  83/.  10s. 
sterling  for  each  and  every  100/.  stock  in  said 
"  consolidated  annuities,  nor  until  six  months  after 
"  I  shall  have  received  a  notice  and  requisition  in 
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"  writing,  subscribed  by  the  said  Miss  Frances  Bar-       1829. 

u  stow,  or  her  agent  or  her  above  written,  that  said  rA^^i0„ 

"  stock  has  been  sold  two  days  before  the  date  of         v- 

u  said  notice  at  the  above  rate,  and  requiring  me 

"  to  pay  up  said  principal  sum  in  six  months  there- 

"  after,  the  amount  and  notoriety  of  the  sale  being 

"  as  above  described j  declaring  nevertheless,  that 

«  in  the  event  of  the  said  Miss  Frances  Barstow 

"  her  marriage,  I  shall  be  and  am  bound,  in  two 

"  months  after  such  event,  to  pay  to  her  the  sum 

"  of  6000/.  sterling,  to  be  credited  to  me  however 

41  in  the  payment  of  the  sums  contained  in  the 

"  bond  at  the  rate  at  which  the  3  per  cent  con. 

"  sols  shall  then  sell,  that  is,  allowing  in  my  favour 

"  whatever  they  then  sell  for  below  83/.  10s.  per 

"  100/.  stock,  and  that  at  all  times  and  for  any 

"  purpose  of  hers  I  shall  be  constantly  bound  in 

"  one  month  to  pay  to  her  any  sum  not  exceeding 

"  1000/.  sterling,  upon  the  same  terms  as  above 

"  expressed  in  the  event  of  her  marriage,   and 

"  both  or  either  of  such  payments  being  first  duly 

"  discharged  to  me  as  in  part  payment  of  the 

"  money  due  by  me  in  virtue  of  this  bond  and 

"  obligation ;  it  being  however  expressly  condi- 

"  tioned  and  provided  on  my  part,  that  in  the 

"  event  of  the  principal  sum  shall  remain  unpaid 

"  by  me  or  my  aforesaids  at  the  time  of  the  de- 

"  cease  either  of  myself  or  the  said  Miss  Frances 

"  Barstow,   and  that  whether  from  the  circum- 

"  stances  of  the  said  stock  never  having  arisen  to 

"  the  said  stipulated  price  of  83/.  105.  sterling  per 

u  100/.,  or  from  her  or  her  above  written  not 

"  having  thought  fit  to  raise  and  call  up  the  same, 

"  in  either  case  that  no  greater  part  of  the  said 

11  principal  than  2000/.  sterling  shall  be  payable 
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1839,      "  by  me  or  my  aforesaids  in  a  shorter  or  less 
"  period  than  two  years,  but  that  such  sum  of 
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*  «  2000/.,  or  any  sum  or  suras  not  exceeding  that 

"  amount  appointed  by  her  in  any  will  or  other 
"  settlement  of  hers,  shall  be  payable  to  the  exe- 
"  outers  or  trustees  named  by  her  as  aforesaid, 
"  1000/.  thereof  in  six  months  from  her  decease, 
"  and  the  remainder  thereof  within  the  said  space 
"  of  two  years  next  thereafter,  and  that  the  re* 
"  maining  8000/.  shall  be  only  payable  by  two 
"  equal  portions  or  instalments,  the  one  or  first  in 
four  years  after  such  decease,  and  the  other  not 
until  six  years  after  such  decease ;  and  it  being  fur- 
"  ther  expressly  provided  and  declared,  that  in  the 
"  event  of  such  principal  money  due  at-  the  period 
"  of  the  decease  of  the  said  Miss  Frances  Barstow, 
"from  its  never  having  been  hitherto  exigible 
"  from  me  or.  my  foresaids  in  respect  of  the  said' 
"  3  per  cent  stock  having  at  no  time  since  the 
"  date  thereof  attained  the  said  price  of  83/.  10s. 
"  per  centum,  then  and  in  that  event,  not  only  as  that 
"  above  provided,  I  shall  not  be  bound  and  obliged 
"  to  repay  said  principal  sum  until  such  price  can 
"  be  obtained,  but  also  that  after  the  decease  of 
the  said  Frances  Barstow  I  shall  only  be  liable 
in  and  bound  to  pay  interest  therefor  at  the  rate 
"  of  three  and  a  half  per  centum  per  annum  $  and  it 
"  being  hereby  conditioned  and  declared  that  the 
"  said  principal  sum  shall  remain  unpaid  in  my 
"  hands,  secured  as  hereby  secured,  until:  it  arises 
"  that  the  said  three  per  cent,  stock  shall  reach  and 
"  attain  the  said  stipulated  price  and  value  of 
"  83/.  10s.  sterling  per  hundred  thereof,  and  for 
"  two  years  and  six  months  after  such  event  shall 
"  so  have  taken  place,  the  said  interest  however  to 
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be  payable  in  the  portions  and  at  the  half  yearly  1829. 
terms  above  herein  conditioned  for  payment  of  v^£X»w 
the  higher  interest;  and  lastly,  it  is  hereby  ex-  _  * 
pressly  provided  and  conditioned  by  me,  and 
"  declared  to  be  the  full  meaning  of  the  said 
"  Frances  Barstow,  and  the  condition  under  which 
"  this  bond  and  obligation  is  granted  by  me  to  her, 
*<  that  I  and  my  foresaids  can  on  no  ground  or 
pretence  whatever  be  obliged  or  compelled  either 
by  herself  or  her  above  written,  or  by  any  having 
"  right  from  them,  to  pay  up  the  said  sum  of 
"  10,000/.  sterling,  sooner,  or  until  two  years  and 
"  six  months  after  the  said  3  per  cent  stock  shall 
"  have  attained  the  said  price  of  83/.  10s.  sterling 
"  by  the  100/.  of  such  stock,  otherwise  than  in  the 
"  event  and  to  the  extent  above  specified,  I  being 
however  expressly  bound  and  obliged  during  all 
the  days  of  the  said  Frances  Barstow*s  life,  to  pay 
"  her  in  all  events  the  interest  of  the  said  principal 
sum  of  10,000/.  sterling  money  aforesaid,  and 
that  always  at  the  rate  of  5  per  centum  per  an- 
u  num,  at  the  terms  and  in  the  half  yearly  pro- 
"  portions  above  specified,  and  in  respect  of  the 
"  mutual  conditions,  considerations,  and  provisions 
"  hereby  made,  to  keep  and  hold  the  said  principal 
"  sum  at  that  rate  of  interest  during  all  the  days 
"  of  her  life  if  she  shall  so  incline  and  require,  and 
that  without  regard  to  what  the  ordinary  rate  of 
interest  may  fall,  and  for  the  said  Miss  Frances 
"  Barstow  and  her  above  written,  their  further 
"  security  and  more  sure  payment  of  the  sums  of 
"  money,  principal,  interest,  and  penalties  above 
"  specified,  and  without  prejudice  to  the  above 
«  personal  obligation,  but  in  farther  corroboration 
"  thereof,  under  nevertheless  the  above  written 
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1S29.       c(  restrictions  and  provisions  in  my  favour,  I,  the 
r^aQUHAMOK  "  said  Francis  Russell,  bind  and  oblige  myself  and 
"  my  foresaids,   &c."     The  bond  contained  the 
usual  obligation  to  infeft,  with  precept  of  sasine 
and  other  clauses. 

The  interest  reserved  upon  this  bond  was  paid 
by  Mr.  Russell  during  his  life.  In  1806  the  Re* 
spondent  was  infeft,  and  the  payment  of  interest 
was  continued  by  the  widow  and  representative  of 
Mr.  Russell.  In  1818,  the  Appellant  having  mar- 
ried one  of  the  daughters  of  Mr.  Russell,  the  lands 
burdened  with  the  bond  were  conveyed  to  the 
Appellant  The  consols  did  not  rise  to  8S£  per 
cent,  until  the  year  1817*  In  1824  they  were  at 
96  per  cent. 

In  March  1824,  the  Appellant  brought  an  action 
to  reduce  the  heritable  bond  as  founded  in  usury, 
and  void  under  the  Bubble  Act,  7  Gf.  2.  c.  8.  s.l. 

The  conclusion  of  the  summons  was,  "  that  the 
"  bond  and  sasine  should  be  reduced,  and  the 
"  whole  sums  of  money  received  in  name  of  in- 
"  terest  should  be  paid  back  to  the  pursuer,  or 
"  that  the  principal  sum  in  the  bond  should  be 
"  restricted  to  7>620/.  with  legal  interest  thereon, 
"  and  against  it  should  be  placed  all  sums  received 
"  as  interest  from  Mr.  Russell,  Mrs.  Russell,  and 
"  the  pursuer." 

For  the  Appellant  the  following  authorities 
were  cited;  — Comyn  on  Usury,  156.  et  seq.; 
Colvil,  Die.  of  Dec.  (6825.) 

For  the  Respondent,  3  Wilson's  Reports,  390. ; 
Comyn  on  Usury,  22. ;  Bedingfield  v.  Ashley,  Cro. 
Eliz.  741. ;  Moore  v.  Bat  tie >  Amb.  371.  cont.  ; 
Pike  v.  Ledwelly  5  Esp.  164. ;  Robertson's  Ap. 
Cases,  471. 
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The  Lord  Chancellor.* —It  is  argued  that  the  l*2& 
period  for  the  payment  of  interest  is  not  for  life,  rA^^0K 
but  indefinite.  If  it  were  so,  the  whole  payments  »• 
of  interests  would  be  less  than  legal  interest,  sine© 
one  period  is  definite  and*  the  other  indefinite. 
The  parties  apparently  contradict  themselves  two 
or  three  times.  But  I  think  that  you  will  find  that 
while  1000/.  may  be  called  up  whether  the  stock 
rise  to  88£  or  not,  the  rest,  if  the  rise  did  not  take 
place,  would  lie  at  3\  per  cent  By  this  transaction 
Mr*  Russell  is  not  obliged  to  pay  the  10,0002. 
until  the  stock  he  has  purchased  is  worth  that  sum. 
la  the  mean  time  he  is  to  pay  more  than  5  per 
cent  on  the  selling  value  of  the  stock,  that  is, 
more  than  legal  interest.  But,  on  the  other  hand, 
he  has  this  advantage,  that  he  is  not  obliged  to 
pay  the  price  whenever  the  stock  is  actually  worth 
the  10,000/.,  but  he  is  entitled  to  take  two  years 
and  a  half  longer,  and  during  that  time  to  spe- 
culate on  the  stock  being  higher,  and  he  is  to  have 
the  whole  benefit  of  the  speculation.  It  would 
appear  then  that  the  benefit  of  the  chance  is  an 
equivalent  for  the  excess  of  the  interest 

t  The  difficulty  of  this  case  arises  from  the  con* 
diti&ns  of  the  bond  being  so  complicated*  But 
before  we  can  reach  a  sound  judgment,  we  must 
be  sure  that  we  thoroughly  comprehend  every  part 
qfits  bearing.  I  was  looking  to  the  letters  for 
the  contract*  but  I  perceive  that  the  contract  itself 
materially  differs  from  them,  and  we  must  take 
tfre  bond  as  the  contract  between  the  parties.    If 

*  During  the  progress  of  the  argument, 
t  At  the  conclusion  of  the  argument. 
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this  be  a  perpetual  annuity,  this  lady  would  re- 
ceive less  than  five  per  cetat*  on  the  value  of  the 
stock,  and  in  one  event  it  is  a  perpetual  annuity.. 

We  think,  under  these  circumstances,  that  this 
cannot  be  considered  an  usurious  transaction,  and 
that  consequently  the  judgment  mufet  be  affirmed. 

Judgment  affirmed  with  SOL  casta 


i   ( 


•* 
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1899. 


SCOTLAND. 

(court  of  session.) 
Gordon  and  Others     .-•*,-    Appellants; 

Mart  Brown Respondent. 

A.,  who  was  domiciled  in  America,  gave  to  B.,  one  of  his  sister*, 
.  one  fourth  of  the  residue  of  his  property  ibr  her  life,  subject 
"at  her  death  to  be  equally  divided  among  her  children, 
44  should  she  have  any/'  Upon  a  suit  in  the  proper  court 
in  America,  B.  having  no  children,  it  was  decreed  that  the 
fund  should  be  paid  to  her*  This  decree  was  made  upon  a 
bill  taken  pro  con/euo  against  parties  who  were  out  of  the 
jurisdiction,  there  being  two  executors  within  the  jurisdiction 
upon  whom  the  decree  operated.  One  of  these  absent  De- 
fendants having  received  the  funds  of  B.  under  a  power  from 
her,  upon  a  suit  against  him  for  an  account,  and  an  objection 
raised*,  that  B.  was  entitled  to  no  more  than  a  life  interest 
under  the  will,  it  was  held,  that  such  a  question  could  only 
be  raised  by  proceeding  in  the  court  in  America  to  rehear 
the  cause. 
An  agreement  liable  to  be  impeached  for  fraud,  cannot  be 
made  void  in  a  suit  for  an  account,  without  a  suit  to  have  it 
declared  void. 


WlLLIAM  BROWN,  who  was  by  birth  a 
Scotchman,  residing  at  Lynchburgb,  in  Virginia, 
and  being  domiciled  in  that  country,  made  his  will 
in  1805,  and  died  in  the  year  1811.  By  that  will 
he  bequeathed  as  follows :  —  "  The  remainder  of 
"  my  estate,  after  deducting  therefrom  the  above 
"  legacies,  is  to  be  divided  in  the  following  man- 
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1829.  "  ner,  viz.  to  my  father  and  mother,  James  and 
"  Margaret  Brown,  of  Kirkcudbright,  North  Bri- 
"  tain,  I  leave  one  fourth  share  of  the  balance  of 
"  my  estate  to  them,  or  the  survivor  of  them ;  to 
"  my  sister  Jean  Muir,  Kirkcormick,  in  Galloway, 
«  Scotland,  I  leave  one  fourth  share  of  the  balance 
"  of  my  estate,  at  her  death  to  be  equally  divided 
"  between  her  children ;  to  my  sister  Isabella 
"  Black,  of  Castle  Douglas,  Scotland,  I  leave  one 
"  fourth  of  the  remainder  of  my  estate,  to  be  at 
"  her  death  equally  divided  between  her  children  ; 
"  to  my  sister  Mary  Brown,  Kirkcudbright,  North 
"  Britain,  I  leave  the  remainder  one  fourth  share 
"  of  the  balance  of  my  estate,  at  her  death  to  be 
"  equally  divided  between  her  children,  .  should 
"  she  have  any." 

A  small  legacy  was  also  left  to  John  Brown,  a 
natural  son  of  a  deceased  brother. 

The  will  was  proved  in  America  by  the  exe- 
cutors, among  whom  was  A.  J.  Robertson,  and 
James  the  father,  and  the  mother  also  administered 
to  funds  in  England. 

In  the  year  1815  James  Brown  and  Margaret 
his  wife  conveyed  to  John  Brown  all  their  interest 
in  the  one  fourth  share  of  the  property  bequeathed 
by  the  will  of  William  Brown,  together  with  any 
other  interest  to  which  they  might  be  entitled 
under  that  will,  or  in  right  of  representation  or 
otherwise. 

James  Brown  died  in  1815. 

In  1816  a  case  was  laid  before  Sir  Arthur  Pigott, 
upon  which  he  gave  an  opinion  that  Mary  Brown 
took  only  a  life  interest  in  the  fund  given  to  her 
by  the  will,  and  as  she  had  no  children,  the  fund, 
subject  to  her  life  interest,  was  not  disposed  of, 
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but  vested  in  the  testator's  father,  James  Brown,       1829. 
subject  to  be  devested  by  the  birth  of  a  child  of 
Mary  Brown.  * 

In  18 17  Margaret  Brown  executed  a  deed  of 
confirmation  of  the  former  deed  of  disposition  of 
this  property,  made  by  her  conjointly  with  her 
husband  James  Brown. 

In  1816  Mary  Brown  gave  to  the  administratrix 
in  England,  a  discharge  or  release  in  respect  of  a/ 
sum  of  1652/.  13s.  tyd.,  her  share  of  the  funds  in 
England.  This  discharge  was  given  by  her  as 
life-renter  of  the  fund,  and  John  Brown  joined  in 
it  as  owner  of  the  reversion. 

In  1817  a  suit  was  instituted  in  the  Federal 
Chancery  Court  of  the  Virginia  district  in  Ame- 
rica, by  the  Respondent  and  Jean  Muir,  as  one  of 
the  residuary  legatees  under  the  will  of  William 
Brown,  against  Margaret,  as  administratrix  with 
the  will  annexed,  and  John  Brown  the  nephew. 

In  the  month  of  May  1816  a  decree  pro  confesso 
was  pronounced  against  Defendants  who  were  6ut 
of  the  jurisdiction. 

The  material  part  of  the  decree  was  in  these 
terms :  "  It  is  decreed  that  in  consideration  of  the 
"  premises,  the  Court  is  of  opinion  that  Jean  Muir, 
"  Mary  Brown,  and  Isabella  §lack  by  the  will  of 
41  the  said  William  Brown  are  entitled  each  to  one 
"  fourth  of  the  estate  remaining  of  the  said  Wil- 
"  liam  Brown,  after  payment  of  the  just  debts  and 
"  the  legacies,  amounting  to  10,000  dollars,  be- 
"  queathed  to  others,  but  that  the  payment  of  the 
"  share  of  the  said  Jean  Muir  and  Isabella  Black 
"  (both  of  them  having  children)  ought  not  to  be 
"  made  unless  security  be  given  that  at  their  re* 
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u  spective  deaths,  their  shares  should  be  divided" 
"  amongst  their  children  as  provided  by  the  will 
"  of  the  testator,  and  doth  accordingly  adjudge, 
"  order,  and  decree  that  the  Defendants,  Archi- 
bald Robertson  and  William  Black,  surviving 
"  executors  of  the  said  William  Brown,  do  pay  to 
"  the  said  Mary  Brown  one  fourth  of  the  residuary 
"  estate  of  the  testator j  and  to  the  said  Robert 
"  Muir  and  William  Black,  in  right  of  their  *£ 
"  spective  wives,  each  one  fourth  of  the  said  re- 
"  siduum  upon  their  severally  executing,  in  person 
"  or  by  their  attorney,  a  bond  to  be  deposited  with 
"  the  clerk  of  the  Court,  payable  to  the  surviving 
"  executors  in  the  penalty  each  of  70,000  dollars, 
"  with  condition,  that  on  the  death  of  their  said 
V  wives,  their  legacies  shall  be  divided  amongst 
"  their  children."  The  effect  of  this  decree,  as 
far  as  it  related  to  the  Respondent,  was,  that  she 
should  have  her  one  fourth  share  of  the  residue 
paid  to  her  absolutely. 

In  the  month  of  October  1816,  a  power  of  at- 
torney was  executed  by  the  Respondent,  autho- 
rizing John  Brown  and  Robertson,  one  of  the 
executors,  to  receive  on  her  account  the  money 
that  she  should  be  entitled  to  under  the  will  of 
the  testator,  and  in  pursuance  of  that  power  of 
attorney,  and  in  conformity  with  the  decree,  the 
money  was  afterwards  paid  over  to  John  Brown  as 
the  attorney  for  Mary  Brown. 

In  1817,  the  Respondent  agreed  to  assign  to 
John  Brown  her  interest  in  the  1652/.,  in  con- 
sideration  of  an  annuity  of  50/.  a  year. 

In  1820,  the  Respondent  sued  John  Btown  in 
the  Court  of  Session  for  an  account  of  monies  re- 
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eeived  by  him  in  respect  of  the  Respondent's  share       1829. 
of  the  estate  of  William  Brown,  and  to  rescind  the 
annuity  transaction.* 

In  1823  John  Brown  died,  and  the  suit  was  re- 
vived against  the  Appellants  his  trustees.  The 
proceedings  were  very  complicated,  the  appeal 
being  from  no  less  than  fifteen  interlocutors.  The 
substance  and  result  in  judgment  was,  that  the 
Appellants  were  bound  to  account ;  bqt  that  the 
agreement  as  to  the  annuity  could  not  be  avoided 
without  a  process  for  reduction.  The  appeal  was 
against  this  judgment 

The  Lord  Chancellor. — It  is  difficult,  under  the 
circumstances  in  this  case,  to  say  that  Mary  Brown 
is  not  entitled  to  an  account  against  John  Brown, 
for  money  received  in  pursuance  of  a  decree  of  a 
competent  court  in  America  pronounced  upon  the 
subject  of  this  will  in  a  suit  instituted  for  that 
purpose,  directed  to  be  paid  over  and  received  by 
John  Brown  under  a  power  of  attorney  given  to 
him  for  that  purpose  by  Mary  Brown.  It  is  said, 
however,  that  Mary  Brown  is  entitled  only  to  a 
life  interest  in  this  property ;  and  that  she  being 
entitled  only  to  a  life  interest  in  this  property,  that 
the  residue  was  not  disposed  of,  and  that  it  would 
pass  therefore  to  James  Brown  the  father,  and 
through  that  father,  by  virtue  of  the  settlement 
made  by  him  and  Margaret  Brown,  and  her  sub- 
sequent confirmation,  that  it  would  pass  to  John 
Brown.  For  the  purpose  of  establishing  that  such 
was  the  true  construction  of  the  will,  the  opinion 
of  an  English  lawyer  upon  the  subject  was  offered 

•  See  the  facts  as  to  this  transaction  stated  by  the  Lord 
Chancellor,  p.  575. 
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i££9.  in  evidence,  an  English  lawyer,  undoubtedly,  of 
eminence ;  but  the  Court  of  Scotland  justly  ob- 
served, that  they  had  nothing  to  do  with  the  law 
of  England,  and  that  there  was  no  evidence  in  the 
cause  to  shew  that  the  law  of  Virginia  corresponded 
with  the  law  of  England  upon  the  matter  in  ques- 
tion ;  viz.  with  respect  to  the  rules  by  which  an 
instrument  of  that  kind  was  to  be  construed,  and, 
therefore,  they  paid  no  attention  to  the  opinion* 

It  was  farther  urged,  (and  a  petition  was  pre- 
sented for  the  purpose,)  that  the  opinions  of 
American  lawyers  of  that  particular  district  of 
America  should  be  taken,  with  a  view  to  guide 
thp  consideration  of  the  case.  The  Court,  how- 
ever, rejected  that  petition,  and  I  think  they  were 
Tight  in  doing  so,  under  the  circumstances  of  this 
case. 

The  question  with  respect  to  the  construction  of 
the  will  had  been  before  the  Court  in  America. 
In  the  year  1816  they  had  pronounced,  in  effect, 
a  judgment  as  to  the  construction  of  that  will,  for 
they  had  decreed  that  Mary  Brown  was  entitled 
absolutely  to  this  property ;  they  had  directed  that 
property  to  be  paid  to  her,  and  it  was  paid  accord- 
ingly to  the  agent  appointed  by  her  to  receive  that 
which  she  was  entitled  to  under  the  will.  It 
seemed,  therefore,  under  these  circumstances,  and 
after  so  long  an  interval  of  time,  not  right  again  to 
postpone  the  cause  for  the  purpose  of  taking  further 
evidence  as  to  the  real  and  proper  construction  of 
the  will. 

It  was  urged,  however,  that  John  Brown  ought 
not  to  be  bound  by  that  decision,  because,  although 
he  was  a  party  to  the  suit  and  his  name  was  upon 
the  record,  yet  the  decree  was  made  in  his  ab* 
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*ence,  he  being  in  England  at  the  time  when  the  •  IS89. 
decree  was  pronounced.  But  although  your  Lord- 
ships cannot  judicially  be  apprised  of  what  the  law 
of  America  is  in  this  respect,  yet  it  is  not  unrea- 
sonable to  suppose,  that  if  the  decree  was  made  in 
the  absence  of  John  Brown,  he  might  have  gone 
.to  America  and  obtained' a  rehearing  of  that  de- 
cree. It  is  not  suggested  in  these  papers  that 
John  Brown  was  not  apprised  of  that  decree  *t 
the  time  when  it  was  pronounced  in  the  year 
1816.  He  had  received  from  the  executor*  the 
money  under  that  decree ;  he  had  taken  no  steps 
from  the  year  1816,  for  a  period  of  ten  years,  to 
call  that  decree  in  question ;  and,  therefore,  I  think 
the  Court  below  rightly  judged  that  they  might 
take  that  decree  as  the  foundation  of  their  judg- 
ment, and  decide  accordingly. 

There  is  another  point  also  insisted  upon,  to 
which  I  shall  beg  leave  also  shortly  to  advert  It  was 
stated  that  Mary  Brown  had  herself  admitted  that 
she  was  in  feet  only  entitled  to  a  life  interest  of 
this  property.  The  facts  of  the  case  as  far  as  they  - 
relate  to  this  point  are  very  shortly  these.  A  part 
of  the  property  of  William  Brown  was  in  England. 
Administration  with  the  will  annexed  was  taken 
out  by  Margaret  Brown,  the  mother,  in  regard  to 
that  property,  and  the  surplus  of  that  property, 
after  discharging  liabilities,  amounted  to  1650L, 
and  that  1650/.  was  paid  over  to  Mary  Brown,  or 
rather  was  paid  into  the  hands  of  John  Brown. 
At  the  time  when  that  transaction  took  place,  a 
deed  was  executed  between  John  Brown  and  Mary 
Brown,  in  the  recital  of  which  it  was  undoubtedly 
stated  that  Mary  Brown  was  entitled  only  to  a  life 
interest,  and  she  conveyed  the  whole  of  .her  in- 
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ifBS9T  f^rpflt  In  this ,  property,  iff  John*  Brown  far  ^an- 
nuity during  her  life,  of  only  50/.,  with  thia  cfcuae 
and,  condition,  that  that  annuity  should  be  payable 
to  her  only  daring  the  time  that  she  resided  with 
Jum.,  It  is  a  part  of  the  case  cm  behalf  of  the 
Respondent,  that  she  was  A  woman  of  weakiiudef- 
standing,  liable  to  be  Controlled,  and  .governed, 
^nd  imposed  upon  by  persons  round  her..  It.  ww 
proved  that  she  went  away  with  a  man  ofdnferior 
condition  in  life,  that  she  was  imposed  iq^  afld 
induced  to  enter  into. a  marriage  Which y$p$  after- 
wards considered  null  by  the  Court  ia  Second* 
^here  was  also  proof  of  other  facta  to  .which  I 
yrill  not  particularly  advert,  but  it  is  quite  evident 
^hat  she  was  a  woman  of  weak  understanding^  afld 
(hie  Court  below  judged  the  annuity  transaction  to 
^e  a  fraud  practised  upon  her  by  John  JJiwy^ 
fad,  not  growing  out  of  the  deed  itself!  The^Q^ 
Tfrwe.by  the  terms  of  that  deed  ft* rbei , ^b^ut^y 
assigned  to  John  Brown  in  consideration  ,oftJthe 
equivalent  of  only  50/.  a  year,  that  pay ifljeitf  o£  50Z. 
to  be  suspended  in  the  event  of  her  not  residing 
with  John  Brown;  I  think,  therefore,  ,the  Qfurt 
judged  rightly  in  considering  this  transaction,  ^s 
fraudulent,  and  that  the  recital  in  the  deed  o^ght 
not  in  any  degree  to  operate  to  the  prejudice  of 
Mary  Brown, 

I  presume,  that  under  these  circumstances  your 
Lordships  will  be  disposed  as  to  this  part  of  the 
case,  to  be  of  opinion  that  the  Court  of  Session 
came  to  a  right  conclusion  in  considering  that 
John  Brown,  and  afterwards  his  trustees  upon  his 
death,  were  liable  to  account  for  the  money  which 
had  been  so  received  from  the  executors  of  William 
Brown,  under  the  will  to  which  I  have  adverted* 
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There  were  other  subordinate  points  in  the     .18291 
cause,  consisting  of  matter  of  detail  in  the  pro- 
gress of  it,  particularly  with  respect  to  the  mode 
of  taxing  the  account  as  to  the  allowances  tobej 


e  made  on  the  one  side  and  the  other,  as  to  th$ 

costs,  as  to  the  charges  and  other  matters  of  that 


1  description,  which  were  argued  at  great  length. 

i  At  the  time  when  the  argument  was  going  on  I 

f  had  little  doubt  as  to  the  propriety  of  the  decision! 

I  of  the  Court  of  Session  as  to  those  matters :  I  have 

slnfce  looked  through  the  whole,  and  I  see  no 
reason  to  depart  from  the  opinion  I  entertained  a( 
that.  time.  I  shall,  therefore,  under  these  circum- 
stances, humbly  recommend  to  your  Lordships  that 
the  judgment  of  the  Court  of  Session,  consisting  of 
these  various  interlocutors  pronounced  by  the 
Lord  Ordinary,  and  the  interlocutors  pronounced 
by  the  first  decision  of  the  Court  of  Session  should 
be  affirmed,  and  under  the  circumstances  of  this' 
case,  with  your  Lordships9  permission,  I  would 
recommend  that  they  should  be  affirmed  with  cer- 
tain costs. 

The  House  of  Lords  accordingly  ordered  and 
adjudged  that  the  interlocutors  complained  of  be 
affirmed,  with  50/.  costs. 
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1889* 


iKSpaAyc* 

v. 


SCOTLAND. 

(court  of  session.) 
The  Sea  Insurance  Company  opi   *      „  * 

;  SCOTLAND-     ---,..     .H**"*/ 


Gayin  and  Others 


Respondents* 


Under  a  policy  insuring  a  brjgantine  "  at  and  from  L*  ,to.S«, 
"  and  thence  to  Barcelona,  and  at  and  from  thence  and  two 
"'  vther  ports  in  Spain,  to  a  port  in  Great  Britain :"  — held, 
that  Saloe,  a  place  lying  in  a  bay,  having  warehouses  and  tf 
jetty,  with  a  depth  of  water  sufficient  for  feluccas,  but  no*  for 
large  ships,  and  a  good  roadsted  anchorage  where  ships  Uq 
and  are  loaded  by  means  of  small  craft ;  having  also  a  custom- 
house and  officers,  is  a  "port*9  within  the  meaning  of  the 
policy* 


JL  HE  Appellants  underwrote  a  policy  of  insurance 
upon  the  ship  Sarah,  a  brigantine,  which  belonged 
to  the  Respondents.  The  risk  insured  was,  "  at 
"and  from  Leith  to  Shetland,  and  from  thence  to 
"  Barcelona,  and  at  and  from  thence,  and  two  other 
"  ports  in  Spain,  to  a  port  in  Great  Britain." 

The  Sarah  took  in  a  cargo  of  fish  at  Shetland, 
and  sailed  for  Barcelona ;  but  as  an  infectious  dis- 
ease was  raging  there,  she  proceeded  to  Tarra- 
gona, where  she  discharged  her  cargo* 

In  order  to  take  in  the  home  cargo,  the  Sarah 
sailed  to  Saloe,  which  lies  in  the  recess  of  an  open 
bay,  about  ten  miles  from  Tarragona.  The  Sarah, 
while  she  was  loading  in  this  bay,  was  driven  on 
shore  by  a  storm,  and  wrecked. 


ON  APPEALS  AND  WRITS  OF  ERMB. 


&19 


The  Respondents  claimed  for  a  total  loss  against 
the  Appellants.  But  the  claim  was  resisted  upon 
the  ground  that  Saloe  was  not  8  port,  but  an  open 
roadsted,  and  that  the  risk  in  such  a  place  was 
not  within  the  contract  of  insurance. 

The  case  was  brought  before  the  Judge  Admiral, 
and  it  was  proved  that  Saloe  lies  in  a  bay,  which  is 
fifteen  miles  in  length j  that  it  is  protected  from  the 
winds  on  the  north,  and  by  Cape  Saloe  and  the 
land  on  the  north  of  the  bay,  but  exposed  to  winds 
from  the  east,  round  by  south  to  west :  that  there 
are  warehouses  and  a  jetty,  with  a  depth  of  water 
sufficient  for  feluccas,  but  not  for  large  ships :  that 
a  heavy  surf  sometimes  breaks  on  the  shore,  but  there 
is  a  good  roadsted  anchorage,  where  ships  trading 
to  Saloe  usually  lie;  and  that  there  is  a  port  captain. 
It  was  also  proved  that  the  British  Consul,  re- 
siding at  Rons,  an  inland  town  of  which  Saloe  is  con- 
sidered as  the  port>  usually  describes  himself  as  Vice- 
Consul  for  the  port  of  Saloe,  and  its  district :  that, 
according  to  the  practice  of  the  Spanish  Govern- 
ment in  all  the  accessible  bays  of  Spain,  there  was 
a  custom-house  and  officers :  that  vessels  trading 
to  Saloe  generally  take  on  board  their  cargo  by 
the  means  of  small  craft. 

It  was  farther  proved  that  the  station  of  the 
Sarah  in  this  bay  or  roadsted  was  fixed  by  the  port 
captain  and  custom-house  officer:  that  she  rode 
in  the  usual  anchorage,  and  could  not  without  per- 
mission have  changed  her  station. 

It  was  on  the  other  hand  proved  that,  at  Barce- 
lona and  Tarragona,  there  are  moles  and  works  for 
the  protection  of  large  vessels,  with  accommoda- 
tion for  loading  and  unloading  in  deep  water. 
But  it  appeared  that  these  works,  during  south- 
westerly gales,  did  not  afford  a  sufficient  protection, 
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and  that  in  such  Weather  the  roadstead  at  Saloe  was 
preferable,  because  it  possessed  a  greater  range. 
Upon  the  question  whether  Saloe  was  to  be  consi- 
dered as  a  "  port "  within  the  meaning  of  insurance 
brokers  were  not  agreed  in  opinion.  But  it  was  in 
evidence,  that  a  higher  premium  was  required  upon 
policies  of  insurances  to  "ports  and  places"  than 
where  the  risk  was  limited  to  the  word  "  ports.'9 
Seamen  also  being  examined  upon  this  question 
differed  in  opinion  whether  Saloe  was  to  be  consi- 
dered as  a  "port"  or  merely  an  anchorage.  In 
this  state  of  the  cause  and  question,  Mr.  Tindal 
(now  Lord  Chief  Justice  of  the  Common  Pleas), 
being  consulted  by  direction  of  the  Judge  Admi- 
ral, gave  it  as  his  opinion  that  upon  the  evidence 
in  the  cause  an  English  jury  would  find  that  Saloe 
was  a  port  within  the  meaning  of  the  policy,  and 
thereupon  the  Judge  Admiral  found  it  proved 
that  Saloe,  "  where  the  Sarah  was  wrecked,  was  a 
€port '  within  the  meaning  of  the  policy,  and  that 
the  vessel  was  within  the  same  (port)  at  the  time 
when  the  loss  took  place/'  The  appellants  then 
brought  the  case  by  suspension  before  the  Court 
of  Session,  and  on  the  3d  of  March,  1827,  judg- 
ment was  given  against  them. 

The  appeal  was  against  this  judgment. 

The  following  authorities  were  cited :  Constable 
v.  Noble,  2  Taunton,  403.  1  Marshall  on  Insu- 
rance, 248.  276.  Cockey  v.  Atkinson,  2  Barnewall 
and  Alderson,  460.  Brown  v.  Tierney,  1  Taun- 
ton, 517.  Keysor  v.  Scott,  4  Taunton,  660.  Ba- 
ring v.  Vaux,  2  Campbell,  541.  Molloy  de  jure 
maritbno.  2Postlethwaite'sDicL505.  Voce  "Port." 
Gait's  Mediterranean,  102.  Comyn's  Digest,  Mer- 
chant, £.  9* 

Judgment  affirmed. 


REGULjE  generales. 


REGUL^E  GENERALES. 
Trinity  Term,  1  W.  4% 


It  is  ordered,  that  a  Defendant  may  justify  bail  at  the 
same  time  at  which  they  are  put  in,  upon  giving  four  days9 
notice  for  that  purpose,  before  eleven  o'clock  in  the.  morn- 
ing, and  exclusive  of  Sunday.  That  if  the  Plaintiff  is  de- 
sirous of  time  to  inquire  after  the  bail,  and  shall  give  one 
day's  notice  thereof  as  aforesaid  to  the  Defendant,  his  at- 
torney or  agent,  as  the  case  may  be,  before  the  time  ap- 
pointed for  justification^  stating  therein  what  further  time 
is  required,  such  time  not  to  exceed  three  days  in  the  case 
of  town  bail,  and  six  days  in  the  case  of  country  bail,  then 
(unless  the  Court  or  a  Judge  shall  otherwise  order)  the 
time  for  putting  in  and  justifying  bail-  shall  be  postponed 
accordingly,  and  all  proceedings  shall  be  stayed  in  the  mean 
time. 

And  it  is  further  ordered,  that  every  notice  of  bail 
shall,  in  addition  to  the  descriptions  of  the  bail,  mention 
the  street  or  place,  and  number,  (if  any,)  where  each  of  the 
bail  resides,  and  all  the  streets  or  places,  and  numbers,  (if 
any,)  in  which  each  of  them  has  been  resident  at  any  time 
within  the  last  six  months,  and  whether  he  is  a  house- 
keeper or  freeholder. 

And  it  is  further,  ordered,  that  if  the  notice  of  bail 
shall  be  accompanied  by  an  affidavit  of  each  of  the  bail, 
according  to  the  form  hereto  subjoined,  and  if  the  Plaintiff 
afterwards  except  to  such  bail,  he  shall,  if  such  bail  are 
allowed,  pay  the  costs  of  justification,  and  if  such  bail 
are  rejected,  the  Defendants  shall  pay  the  costs  of  opposi- 
tion, unless  the  Court  or  a  Judge  thereof  shall  otherwise 
order. 

And  it  is  further  ordered,  that  if  the  Plaintiff  shall 
not  give  one  day's  notice  of  exception  to  the  bail,  by  whom 
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1831.  such  affidavit  shall  have  been  made,  the  recognizance  of 
such  bail  may  be  taken  out  of  court  without  other  justifica- 
tion than  such  affidavit 

And  it  is  further  ordered,  that  the  bail,  of  whom 
notice  shall  be  given,  shall  not  be  changed  without  leave  of 
the  Court  or  a  Judge. 

And  it  is  further  ordered,  that  with  every  declar- 
ation, if  delivered,  or  with  the  notice  of  declaration,  if  filed, 
containing  counts  in  indebitatus  assumpsit)  or  debt  on 
simple  contract,  the  Plaintiff  shall  deliver  full  particulars  of 
his  demand  under  those  counts,  where  such  particulars  can 
be  comprised  within  three  folios ;  and  where  the  same  can- 
not be  comprised  within  three  folios,  he  shall  deliver  such 
a  statement  of  the  nature  of  his  claim,  and  the  amount  of 
the  sum  or  balance  which  he  chums  to  be  due,  as  may  be 
comprised  within  that  number  of  folios.  And  to  secure 
the  delivery  of  particulars  in  all  such  cases,  it  is  further 
ordered,  that  if  any  declaration  or  notice  shall  be  delivered 
without  such  particulars,  or  such  statement  as  aforesaid, 
and  a  Judge  shall  afterwards  order  a  delivery  of  particular^ 
the  Plaintiff  shall  not  be  allowed  any  costs  in  respect  of  any 
summons  for  the  purpose  of  obtaining  such  order,  or  of  the 
particulars  he  may  afterwards  deliver.  And  that  a  copy  of 
the  particulars  of  the  demand,  and  also  particulars,  (if 
any,)  of  the  Defendant's  set  off,  shall  be  annexed  by  the 
Plaintiff's  attorney  to  every  record  at  the  time  it  ia  entered 
with  the  Judge's  marshal. 

And  it  is  further  ordered,  that  upon  every  declarw 
ation,  delivered  or  filed,  on  or  before  the  last  day  of  any 
term,  the  Defendant,  whether  in  or  out  of  any  prison,  shall 
be  compellable  to  plead  as  of  such  term  without  being  en- 
titled to  any  imparlance. 

And  it  is  further  ordered,  that  no  judgment  of  mm 
pros  shall  be  signed  for  want  of  a  declaration,  replication, 
or  other  subsequent  pleading,  until  four  days  next  after  a 
demand  thereof  shaU  have  been  made,  in  writing,  upon  the 
Plaintiff,  his  attorney  or  agent,  as  the  case  may  be. 

And  it  is  further  ordered,  that  hereafter  it  shall  not 
be  necessary  to  issue  more  than  two  summonses  for  attend- 
ance before  a  Judge  upon  the  same  matter;  and  the  party  * 
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taking  ont  such  summonses  shall  be  entitled  to  an  order        1881. 
on  the  return  of  the  second   summons,  unless  cause  is 
shown  to  the  contrary. 

And  it  is  further  ordered,  that  no  declaration  de 
bene  esse  shall  be  delivered  until  the  expiration  of  six  days 
from  the  service  of  the  process  in  the  case  of  process  which 
is  not  bailable,  or  until  the  expiration  of  six  days  from  the 
time  of  the  arrest  in  case  of  bailable  process ;  and  such  six 
days  shall  be  reckoned  inclusive  of  the  day  of  such  service 
or  arrest. 

And  it  is  further  ordered,  that  declarations  in  eject- 
ment may  be  served  before  the  first  day  of  any  term,  and 
thereupon  the  Plaintiff  shall  be  entitled  to  judgment  against 
the  casual  ejector  in  like  manner  as  upon  declarations 
served  before  the  essoign  or  first  general  return-day. 

And  it  is  further  ordered,  that  before  taxation  of 
costs,  one  day's  notice  shall  be  given  to  the  opposite  party* 

And  it  is  further  ordered,  that  no  rule  to  show 
cause,  or  motion,  shall  be  required,  in  order  to  obtain  a 
rule  to  plead  several  matters,  or  to  make  several  avowries 
or  cognizances ;  but  that  such  rules  shall  be  drawn  up  upon 
a  Judge's  order,  to  be  made  upon  a  summons,  accompanied 
by  a  short  abstract  or  statement  of  the  intended  pleas, 
avowries,  or  cognizances.  Provided,  that  no  summons  or 
order  shall  be  necessary  in  the  following  cases ;  that  is  to 
say,  where  the  plea  of  turn  assumpsit,  or  nil  debet,  or  nan 
detinet,  with  or  without  a  plea  of  tender  as  to  part,  a  plea 
of  the  statute  of  limitations,  set  off,  bankruptcy  of  the  De- 
fendant, discharge  under  an  insolvent  act,  ptene  adminis- 
travit,  ptene  administravit  prater,  infancy,  and  coverture,  of 
any  two  or  more  of  such  pleas  shall  be  pleaded  together ; 
but  in  all  such  cases  a  rule  shall  be  drawn  up  by  the  pro- 
per officer,  upon  the  production  of  the  engrossment  of  the 
pleas,  or  a  draft  or  copy  thereof. 

And  be  it  further  ordered,  that  these  rules  shall 
take  effect  on  the  first  day  of  next  Michaelmas  term,  except 
the  rule  as  to  the  service  of  declarations  in  ejectment, 
which  shall  take  effect  from  the  25th  day  of  October  next 
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1831. 

Form  of  Affidavit. 

In  the 

between,  &c. 

A.  B.,  one  of  the  bail  for  the  above-named  Defendant, 
maketh  oath  and  saith,  that  he  is  a  housekeeper,  [or,  free* 
holder ',  as  the  case  maybe]  residing  at  [describing  particularly 
the  street  or  place,  and  number,  if  any],  that  he  is  possessed 
of  property  to  the  amount  of  £  [the  amount  re- 

quired by  the  practice  of  the  Courts']  over  and  above  all  his 
just  debts ;  [if  bail  in  any  other  action,  add  "  and  every 
other  sum  for  which  he  is  now  bail ;"]  that  he  is  not  bail 
for  any  Defendant  except  in  this  action,  [or,  if  bail  in  any 
other  action  or  actions,  add  "  except  for  C.  D.  at  the  suit  of 
E.  F.  in  the  Court  of  in  the  sum  of  £  ;" 

of  G.  H.  at  the  suit  of  I.  K.  in  the  Court  of 
in  the  sum  of  £  ";  specifying  the  several  actions,  with 

the  Courts  in  which  they  are  brought,  and  the  sums  in  which 
the  deponent  is  bail ;]  that  the  deponent's  property,  to  the 
amount  of  the  said  sum  of  £  [and  if  bail  in  any 

other  actions  "  of  all  other  sums  for  which  he  is  now  bail 
as  aforesaid,"]  consists  of  [here  specify  the  nature  and  value 
of  the  property,  in  respect  of  which  the  bail  proposes  to  justify) 
as  follows :  —  Stock  in  trade,  in  his  business  of 
carried  on  by  him  at  of  the  value  of  £ 

of  good  book  debts  owing  to  him  to  the  amount  of  £ 
of  furniture  in  his  house  at  of  the  value  of 

£  of  a  freehold  or  leasehold  farm,  of  the  value  of 

£  situate  at  occupied  by 

or  of  a  dwelling  house  of  the  value  of  £  situate  at 

occupied  by  or  bf  other 

property,  particularising  each  description  of  property,  with 
the  value  thereof;]  and  that  the  deponent  hath  for  the  last 
six  months  resided  at 

[describing  the  place  or  places  of  such  residence*] 
Sworn,  SfC 
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REGULA  GENERALIS. 
Trinity  Term,  1st  William  4.  1831. 


Whereas  declarations  in  actions  upon  bills  of  exchange, 
promissory  notes,  and  the  counts  usually  called  the  com- 
mon counts,  occasion  unnecessary  expense  to  parties  by 
reason  of  their  length,  and  the  same  may  be  drawn  in  a 
more  concise  form ;  now,  for  the  prevention  of  such  ex- 
pense, it  is  ordered,  that  if  any  declarations  in  assumpsit 
hereafter  filed  or  delivered,  and  to  which  the  Plaintiff  shall 
not  be  entitled  to  a  plea  as  of  this  term,  being  for  any  of 
the  demands  mentioned  in  the  schedule  of  forms  and  direc- 
tions, annexed  to  this  order,  or  demands  of  a  like  nature 
shall  exceed  in  length  such  of  the  said  forms  pet  forth  or 
directed  in  the  said  schedule,  as  may  be  applicable  to  the 
case ;  or,  if  any  declaration  in  debt  to  be  so  filed  or  deli- 
vered for  similar  causes  of  action,  and  for  which  the  action' 
of  assumpsit  could  lie  shall  exceed  such  length,  no  costs  of  the 
excess  shall  be  allowed  to  the  Plaintiff  if  he  succeeds  in  the 
cause ;  and  such  costs  of  the  excess  as  have  been  incurred 
by  the  Defendant,  shall  be  taxed  and  allowed  to  the  De- 
fendant, and  be  deducted  from  the  costs  allowed  to  the 
Plaintiff.  And  it  is  further  ordered,  that  on  the  taxation 
of  costs,  as  between  attorney  and  client,  no  costs  shall  be 
allowed  to  the  attorney  in  respect  of  any  such  excess  of 
length;  and  in  case  any  costs  shall  be  payable  by  the 
Plaintiff  to  the  Defendant  on  account  of  such  excess,  the 
amount  thereof  shall  be  deducted  from  the  amount  of  the 
attorney's  bill. 

Tenterden.  J.  Vaughan. 

N.  C.  Tindal.  J.  Parke. 

Lyndhurst.  W.  Bolland. 

J.    BAYLEY.  J.    B.   BoSANgUET. 

J.  A.  Park.  W.  E.  Taunton. 

J.    LlTTLEDALE.  E.  H.  ALDERSON. 

S.  Gaselee.  J.  Patteson. 
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SCHEDULE  OF  FORMS  AND  DIRECTIONS. 

Count  on  a  Promissory  Note  against  the  Maker$  by  Payee 

or  Indorsee  as  the  Case  may  be. 

For  that  whereas  the  Defendant  oq  the  day  of 

in  the  year  of  oar  Lord  at  London 

[or  in  the  county  of  ]  made  his  promissory 

note  in  writing  and  delivered  the  same  to  the  Plaintiff  and 

thereby  promised  to  pay  to  the  Plaintiff  £ 

{weeks  I  after  the  date  thereof  [or  as  thejact  may  be] 
months  J 

which  period  has  now  elapsed  [or  tf  the  note  be  payable 
to  A.  R]  and  then  and  there  delivered  the  same  Jo  A.  B. 
and  thereby  promised  to  pay  to  the  said  A.  B,  or  order 

days     -] 

weeks    Rafter  the  date  thereof  [or  as  the 

months  J 

fact  may  6*1  which  period  has  now  elapsed,  and  the  said 
A.  B.  then  and  there  indorsed  the  same  to  the  Plaintiff, 
whereof  the  Defendant  then  and  there  had  notice,  and 
then  and  there  in  consideration  of  the  premises  promised  to 
pay  the  amount  of  the  said  note  to  the  Plaintiff  according 
to  the  tenor  and  effect  thereof. 

Count  on  a  Promissory  Note  against  Payee  by  an  Indorsee. 

"Whereas  one  C.  D.  on  the  day  of  in  the 

year  of  our  Lord  at  London  [or  in  the  county  qf 

]  made  his  promissory  note  in  writipg  anjd 
thereby  promised  to  pay  the  Defendant  or  order  £ 

J  weeks  \  after  the  date  thereof,  [or  as  thejact  may  k}, 

[  months  J 

which  period  has  now  elapsed,  and  the  Defendant  then  and 
there  indorsed  the  same  to  the  Plaintiff  [or  and  the  De- 
fendant then  and  there  indorsed  the  same  to  X.  Y*,  and  the 
said  X.Y.Men  and  there  indorsed  the  same  to  the  Plaintiff"} 
and  the  said  C.  IX  did  not  pay  the  amount  thereof,  although 
the  same  was  there  presented  to  him  on  the  day  when  it 
became  due,  of  all  which  the  Defendant  then  and  there  had 
due  notice. 


X 
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Count  on  a  Promissory  Vote  against  Indorser  by  Indorsee. 

Whereas  one  C.  D.  on  at  London  [or  in  the 

county  of  ]  made  bis  promissory  note  in  writing 

and  thereby  promised  to  pay  to  X.  Y.  or  order  £ 

{day*      1 
weeks   I  after  the  date  thereof  [or  as  the  fact  may  be~)> 
months  J 

which  period  has  now  elapsed  and  then  and  there  delivered 
the  said  note  to  the  said  X.  Y.,  and  the  said  X.  Y.  then  and 
there  indorsed  the  same  to  the  Defendant,  and  the  De- 
fendant then  and  there  indorsed  the  same  to  the  Plaintiff 
\pr  and  the  Defendant  then  and  there  indorsed  the  same  to  Q. 
R.  and  the  said  Q.  R.  then  and  there  indorsed  the  same  to 
the  Plaintiff]  and  the  said  C.  D.  did  not  pay  the  amount 
thereof,  although  the  same  was  there  presented  to  him  on 
the  day  when  it  became  due,  of  all  which  the  Defendant 
then  and  there  had  due  notice. 

Count  on  an  Inland  Bill  of  Exchange  against  the  Acceptor  by 

the  Drawer^  being  also  Payee* 

Whereas  the  Plaintiff  on  at  London  [or  the 

county  of  ]  made  hb  bill  of  exchange  in  writing 

and  directed  the  same  to  the  Defendant,  and  thereby  re- 
quired the  Defendant  to  pay  to  the  Plaintiff  £ 

weeks   I  after  the  1 2^  1  thereof,  which  period  has 

now  elapsed,  and  the  Defendant  then  and  there  accepted 
the  said  bill,  and  promised  the  Plaintiff  to  pay  the  same 
according  to  the  tenor  and  effect  thereof  and  of  his  said 
acceptance  thereof,  but  did  not  pay  the  same  when  due. 

Count  on  an  Inland  Bill  of  Exchange  against  the  Acceptor  by 

the  Drawer >  not  being  the  Payee. 

Whereas  the  Plaintiff  on  at  London  [or  in  the 

county  of  ]  made  his  bill  of  exchange  in  writing 

and  directed  the  same  to  the  Defendant  and  thereby  re- 
quired the  Defendant  to  pay  to  O.  P.  or  order  £ 

weeks  I  after  the  {5*t}  thereof,  which  period  has 

months  J  *•   *^J 

now  elapsed,  and  then  and  there  delivered  the  same  to  the 

88  * 
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18S1.  said  O.  P.,  and  the  said  Defendant  then  and  there  accepted 
the  same,  and  promised  the  Plaintiff  to  pay  the  same  ac- 
cording to  the  tenor  and  effect  thereof  and  of  his  accept- 
ance thereof,  yet  he  did  not  pay  the  amount  thereof,  although 
the  said  bill  was  there  presented  to  him  6n  the  day  when 
it  became  due,  and  thereupon  the  same  was  then  and  there 
returned  to  the  Plaintiff,  of  all  which  the  Defendant  then 
and  there  had  due  notice. 

Count  on  an  Inland  Bill  of  Exchange  against  the  Acceptor 

by  Indorsee. 

Whereas  one  £.  F.  on  at  London  [or  in  the 

county  of  ]  made  his  bill  of  exchange  in  writing 

and  directed  the  same  to  the  Defendant  and  thereby  re- 
quired the  Defendant  to  pay  to  the  said  E/F.  [or  to  G.  H-3 

or  order  £  {  £2»  jafter  the \^\ thereof, 

(^  months  J  *»         J 

which  period  has  now  elapsed,  and  the  Defendant  then  and 
there  accepted  the  said  bill,  and  the  said  E.  F.  [or  the  said 
■  G.  H.],  then  and  there  indorsed  the  same  to  the  Plaintiff 
[or,  arid  the  said  E.  F.  or,  the  said  H.  G.  then  and  there  in- 
dorsed the  same  to  K.  J.  and  the  said  K.  J.,  then  and  there 
indorsed  the  same  to  the  Plaintiff"]  of  all  which  the  De- 
fendant then  and  there  had  due  notice,  and  then  and  there 
promised  the  Plaintiff  to  pay  the  amount  thereof,  accord- 
ing to  the  tenor  and  effect  thereof  and  of  his  acceptance 
thereof. 

Count  on  an  Inland  Bill  of  Exchange  against  the  Acceptor 

by  the  Payee. 

Whereas  one  E.  F.  on  at  London  [or  in  the 

county  of  ]  made  his  bill  of  exchange 

in  writing  and  directed  the  same  to  the  Defendant,  and 

thereby  required   the  Defendant  to   pay   to  the  Plaintiff 

£         \  weeks    I  after  the  { J**' }  thereof  which  period 

I  months  J  L0"0  J 

has  now  elapsed,  and  the  Defendant  then  and  there  ac- 
cepted the  same  and  promised  the  Plaintiff  to  pay  the  same 
according  to  the  tenor  and  effect  thereof  and  of  his 
acceptance  thereof. 


{ 
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Count  on  an  Inland  Bill  of  Exchange  against  the  Drawer 

by  Payee,  on  Non-acceptance. 
Whereas  the  Defendant  on  at  London  [or  in 

the  county  of  ]  made  his  bill  of  exchange 

in  writing  and  directed  the  same  to  J.  K.  and  thereby  re- 
quired the  said  J.  K.  to  pay  to  the  Plaintiff  £ 

weeks   I  after  the  f  SjJ*}  thereof,  and  then  and  there 

months  J  ^         J 

delivered  the  same  to  the  said  Plaintiff,  and  the.  same 
was  then  and  there  presented  to  the  said  J.  K.  for  ac- 
ceptance, and  the  said  J.  K.  then  and  there  refused  to  accept 
the  same,  of  all  which  the  Defendant  then  and  there  had 
due  notice. 

Count  on  an  Inland  Bill  of  Exchange  against  Drawer  by 

Indorsee  on  Non-acceptance* 

Whereas  the  Defendant  on  at  London  [or 

in  the  county  of  ]  made  his  bill  of  exchange  in 

writing  and  directed  the  same  to  J.  K.  and  thereby  required 

the  said  J.  K.  to  pay  to  the  order  of  the  said  Defendant 

£  <  weeks   I  after  the  |  jJf^T  thereof  and  the 

said  Defendant  then  and  there  indorsed  the  same  to  the 
Plaintiff  [or  and  the  said  Defendant  then  and  there  indorsed 
the  same  to  L.  M.  and  the  said  L.  M.  then  and  there  in- 
dorsed the  same  to  the  Plaintiffs  and  the  same  was  then 
and  there  presented  to  the  said  J.  K.  for  acceptance,  and 
the  said  J.  K.  then  and  there  refused  to  accept  the  same, 
of  all  which  the  Defendant  then  and  there  had  due  notice. 

Count  on  an  Inland  Bill  of  Exchange  against  Indorser  by 

Indorsee  on  Non-acceptance* 
And  whereas  one  N.  O.  on  at  London 

[or  in  the  county  of  ]  made  his  bill  of  exchange 

in  writing  and  directed  the  same  to  P.  Q.  and  thereby 
required  the  said  P.  Q.  to  pay  to  his  order  £ 

weeks   I  after  the  {jS-fT  thereof,  and  the  said  N.  O. 

months  J  *.         J 

then  and  there  indorsed  the  said  bill  to  the  Defendant  [or 
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to  R.S.  and  the  said  R.  S.  then  and  there  indorsed  the  same 
to  the  Defendant]  and  Defendant  then  and  there  indorsed 
the  same  to  the  Plaintiff,  and  the  same  was  then  and  there 
presented  to  the  said  P.  Q.  for  acceptance,  and  the  said 
P.  Q.  then  and  there  refused  to  accept  the  same,  of  all 
which  the  Defendant  then  and  there  had  due  notice. 

Count  on  an  Inland  Bill  of  Exchange  against  Payee  by 

Indorsee  on  Non-acceptance. 

Whereas  one  N.  O.  on  at  London  [or  in 

the  county  of  ]  made  his  bill  of  exchange 

in  writing  and  directed  the  same  to  P.  Q.  and  thereby 
required  the  said  P.  Q.  to  pay  to  the  Defendant  or  order 

£  \  weeks   [after  the  {SfJ*}  thereof  and  then  and 

there  delivered  the  same  to  the  Defendant  and  the  Defend- 
ant then  and  there  indorsed  the  said  bill  to  the  Plaintiff  [or 
to  R.  &  and  the  said  R.  S.  then  and  there  indorsed  the  same 
to  the  Plaintiff']  and  the  same  was  then  and  there  presented 
to  the  said  P.  Q.  for  acceptance  and  the  said  P.  Q.  then 
and  there  refused  to  accept  the  same,  of  all  which  the  De- 
fendant then  and  there  had  due  notice. 

Direction  for  Declaration  on  Bills  where  Action  brought  after 
time  $f  Payment  expired  —  1st.  —  On  Bills  payable 
after  Date. 
If  the  declaration  be  against  any  party  to  the  bill  except 
the  drawee  or  acceptor,  and  the  bill  be  payable  at  any  time 
after  date,  and  the  action  not  brought  till  the  time  is  ex- 
pired, it  will  be  necessary  to  insert*  as  in  declarations  on 
promissory  notes,  immediately  after  the  words  denoting  the 
time  appointed  for  payment,  the  following  words:   viz. 
which  period  has  nam  elapsed,  and  instead  of  averring  that 
the  bill  was  presented  to  the  drawee  for  acceptance  and  that 
he  refused  to  accept  the  same,  to  allege  that  the  drawee 
[naming  him}  did  not  pay  the  said  bill,  although  the  same 
was  there  presented  to  him  on  the  day  when  it  become  due. 
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Second.— On  Bills  payable  after  Sight. 

And  if  the  declaration  be  against  any  party  except  the 
drawee  or  acceptor,  and  the  bill  be  payable  at  any  time 
after  sight,  it  will  be  necessary  to  insert  after  the  words 
denoting  the  time  appointed  for  payment  the  following 
words :  viz.  and  the  said  drawee  [naming  him]  then  and 
there  saw  and  accepted  the  same,  and  the  said  period  has  nam 
elapsed^  and  instead  of  alleging  that  the  bill  was  presented 
for  acceptance  and  refused,  to  allege  that  the  drawee 
[naming  him]  did  not  pay  the  said  bill,  although  the  same 
was  presented  to  him  on  the  day  when  it  became  due. 

Direction  for  Declaration  on  Bills  or  Notes  payable  at  Sight. 

If  a  note  or  bill  be  payable  at  sight  the  form  of  the  de- 
claration must  be  varied  so  as  to  suit  the  case,  which  may 
be  easily  done. 

On  Foreign  Bills. 

Declarations  on  foreign  bills  may  be  drawn  according  to 
the  principle  of  these  forms,  with  the  necessary  variations. 

COMMON  COUNTS. 

Whereas  the  Defendant  on  at  London  [or  in 

the  county  of  ]  was  indebted  to  the  Plaintiff  in 

£  for  the  price  and  value  of  goods  then  and  there 

{toSdned}and{dXSed}by  A«  Plaintiff  to  the  Defendant 
at  his  request : 

And  in  £  for  the  price  and  value  of  work  then 

and  there  done  and  materials  for  the  same,  provided  by  the 
Plaintiff  for  the  Defendant  at  his  request: 

And  in  £  for  money  then  and  there  lent  by 

die  Plaintiff  to  the  Defendant  at  his  request : 

And  in  £  for  money  then  and  there  paid  by 

the  Plaintiff  for  the  use  of  the  Defendant  at  his  request: 

And  in  £  for  money  then  and  there  received 

by  the  Defendant  for  the  use  of  the  Plaintiff: 

And  in  £  for  money  found  to  be  due  from  the 

Defendant  to  the  Plaintiff  on  an  account  then  and  there 
stated  between  {hem. 
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General  Conclusion. 

And  whereas  the  Defendant  afterwards  on,  &c.  in  consi- 
deration of  the  premises,  respectively  then  and  there 
promised  to.  pay  the  said  several  mollies  respectively  to  the 
Plaintiff  on  request,  YET  he  hath  disregarded  his  promises 
and  hath  not  paid  any  of  the  said  monies  or  any  part 
thereof  to  the  Plaintiff's  damage  of  £  and  thereupon 

he  brings  suit,  &c. 

Direction  as  to  the  General  Conclusion. 

If  the  declaration  contains  one  or  more  counts  against 
the  maker  of  a  note  or  acceptor  of  a  bill  of  exchange,  it 
will  be  proper  to  place  them  first  in  the  declaration,  and 
then  in  the  general  conclusion  to  say,  promised  to  pay  the 
said  last-mentioned  several  monies  respectively* 
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KEQVLJE  GENERALES. 
Hilary  Term,  9.W.K. 


I. 

Whereas  it  is  expedient  that  the  practice  of  the  Courts 
of  King's  Bench,  Common  Pleas,  and  Exchequer  of  Pleas, 
should,  as  far  as  possible,  be  rendered  uniform :  It  is 
ordered,  That  the  practice  to  be  observed  in  the  said 
Courts,  with  respect  to  the  matters  hereinafter  mentioned, 
shall  be  as  follows ;  that  is  to  say,— 

AUTHORITY  TO  PROSECUTE  OR  DEFEND. 

1.  Warrants  of  attorney  to  prosecute  or  defend,  shall 
not  be  entered  on  distinct  rolls,  but  on  the  top  of  the  issue 
roll. 

2.  A  special  admission  of  prockein  amy  or  guardian,  to 
prosecute  or  defend  for  an  infant,  shall  not  be  deemed  an 
authority  to  prosecute  or  defend  in  any  but  the  particular 
action  or  actions  specified. 

AFFIDAVIT. 

3.  No  affidavit  of  the  service  of  process  shall  be  deemed 
sufficient  if  made  before  the  Plaintiff's  own  attorney,  or  his 
clerk. 

4.  An  affidavit  sworn  before  a  Judge  of  any  of  the 
Courts  of  King's  Bench,  Common  Pleas,  or  Exchequer, 
shall  be  received  in  the  Court  to  which  such  Judge  be- 
longs, though  not  entitled  of  that  Court ;  but  not  in  any 
other  Court,  unless  entitled  of  the  Court  in  which  it  is  to 
be  used. 

5.  The  addition  of  every  person  making  an  affidavit 
shall  be  inserted  therein. 

6.  Where  an  agent  in  town,  or  an  attorney  in  the 
country  is  the  attorney  on  the  record,  an  affidavit  sworn 
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IBM.  before  the  attorney  in  the  country  shall  not  be  received ; 
and  an  affidavit  sworn  before  an  attorney's  clerk  shall  not 
be  received  in  cases  where  it  would  not  be  receivable  if 
sworn  before  the  attorney  himself:  bat  this  rule  shall  not 
extend  to  affidavits  to  hold  to  bail. 

ARREST. 

7.  After  non  pros,  nonsuit  or  discontinuance,  the  De- 
fendant shall  not  be  arrested  a  second  time  without  the 
order  of  a  Judge. 

8.  Affidavits  to  bold  to  bail  for  money  paid  to  the  «se 
of  the  Defendant,  or  for  work  and  labour  done,  shall  net 
be  deemed  sufficient  unless  they  state  the  money  to  have 
been  paid,  or  the  work  and  labour  to  hare  been  done,  at, 
the  request  o£  the  Defendant. 

9.  No  supplemental  affidavit  shall  be  allowed  to  supply 
any  deficiency  in  the  affidavit  to  hold  to  bail. 

10.  A  variance  between  the  ac  etiam  and  the  declar- 
ation, or  the  want  of  an  ac  etiam^  where  the  Defendant  is 
arrested,  shall  not  be  deemed  ground  for  discharging  the, 
Defendant,  or  the  bail ;  but  the  bail  bond  or  recognizance 
of  bail  shall  be  taken  with  a  penalty  or  sum  of  forty 
pounds  only. 

WRIT,  WHEN  AND  HOW  TO  BE  FILED* 

11.  When  the  rule  to  return  a  writ  expires  in  vacation, 
the  sheriff  shall  file  the  writ  at  the  expiration  of  the  rule, 
or  as  soon  after  as  the  office  shall  be  open. 

12.  And  the  officer  with  whom  it  is  filed  shall  endorse 
the  day  and  hour  when  it  was  filed. 

BAIL. 

IS.  If  any  person  put  in  as  bail  to  the  action,  except 
for  the  purpose  of  rendering  only,  be  a  practising  attorney, 
or  clerk  to  a  practising  attorney,  the  Plaintiff  may  treat 
the  bail  as  a  nullity,  and  sue  upon  the  bail  bond  as  soon  as 
the  time  for  putting  in  bail  has  expired,  unless  good  bail 
be  duly  put  in  in  the  mean  time. 

14.  In  the  case  of  country  bail,  the  bail  piece  shall  be 
transmitted  and  filed  within  eight  days,  unless  the  Defend* 
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ant  reside  more  than  forty  miles  from  London,  and  in  that        1632- 
case,  within  fifteen  days  after  jhe  taking  thereof. 

]  5.  When  bail  to  the  sheriff  become  bail  to  the  action, 
the  Plaintiff  may  except  to  them,  though  he  has  taken  ao 
assignment  of  the  bail  bond. 

16.  It  shall  be  sufficient,  in  all  cases,  if  notice  of  jus- 
tification of  bail  be  given  two  days  before  the  time  of  justi- 
fication. 

17*  If  bail,  either  to  the  action  or  in  error,  are  ex- 
cepted to  in  vacation,  and  the  notice  of  exception  require 
them  to  justify  before  a  Judge,  the  bail  shall  justify  within 
four  days  from  the  time  of  such  notice,  otherwise  on  the 
first  day  of  the  ensuing  term. 

18.  Notice  of  more  bail  than  two  shall  be  deemed  irre- 
gular, unless  by  order  of  the  Court  or  a  Judge. 

19.  Affidavits  of  justification  shall  be  deemed  insuffi- 
cient, unless  they  state  that  each  person  justifying  is  worth 
the  amount  required  by  the  practice  of  the  Courts,  over 
and  above  what  will  pay  his  just  debts,  and  over  and  above 
every  other  sum  for  which  he  is  then  bail. 

20.  Bail,  though  rejected,  shall  be  allowed  to  render  the 
principal  without  entering  into  a  fresh  recognizance. 

21.  Bail  shall  only  be  liable  to  the  sum  sworn  to  by  the , 
affidavit  of  debt,  and  the  costs  of  suit ;  not  exceeding  in 
the  whole  the  amount  of  their  recognizance. 

22.  Bail  shall  be  at  liberty  to  render  the  principal  at 
any  time  during  the  last  day  for  rendering,  so  as  they 
make  such  render  before  the.  prison  doors  are  closed  for 
the  night. 

23.  A  Plaintiff  shall  not  be  at  liberty  to  proceed  on  the 
bail  bond  pending  a  rule  to  bring  in  the  body  of  the  De- 
fendant 

24.  No  bail  bond  taken  in  London  or  Middlesex  shall 
be  put  in  suit,  until  after  the  expiration  of  four  days ;  nor, 
if  taken  elsewhere,  till  after  the  expiration  of  eight  days 
exclusive,  from  the  appearance  day  of  the  process. 

25.  The  time  allowed  for  excepting  to  bail  put  in  upon 
a  habeas  corpus  shall  be  twenty  days. 

26.  A  recognizance  of  bail  in  error  shall  be  taken  in 
double  the  sum  recovered,  except  in  case  of  a  penalty ; 
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1832.       and  in  case  of  a  penalty,  in  double  the  sum  really  due,  and 
double  the  costs. 

'  27.  In  ejectment,  the  recognizance  of  bail  in  error  shall 
be  taken  in  double  the  yearly  value  and  double  the  costs,  . 

* 

BAIL  BOND  AMP  ACTION  THEREON. 

28.  An  action  may  be  brought  upon  a  bail  bond  by  the 
sheriff  himself  in  any  Court 

29.  In  all  cases  where  the  bail  bond  shall  be  directed 
to  stand'  as'  a  security,  the  Plaintiff  shall  be  at  liberty  to 
sign  judgment  upon  it. 

•  $0.  Proceedings  on  the  bail  bond  may  be  stayed  on  pay- 
ment of  costs  in  one  action,  unless  sufficient  reason  be 
shewn  for  proceeding  in  more* 

APPKARANCE. 

31.  A  Defendant  who  has  been  served  with  ptocesg  by 
original,  shall  enter  an  appearance  within  four  days  of 
the  appearance  day,  if  the  action  is  brought  in  London 
or  Middlesex,  or  within  eight  days  of  the  appeetfenee  djjf 
in  other  cases,  otherwise' the  Plaintiff  may  enter  tin  appear- 
ance for  him  according  to  the  statute ;  and  any  attorney 
who  undertakes  to  appear,  shall  enter  an  appearance 
cordingly. 

IRREGULARITY  IX  PROCESS  AND  PROCEEDUty*. 

39.  Where  the  Defendant  is  described  in  the 
or  affidavit  to  hold  to  bail  by  initials  or  by  a  wrong-name; 
or  without  a  Christian  name,  the  Defendant  sbatinpt  ba 
discharged  out  of  custody  or  the  bail  bond  delivered  up 
to  be  cancelled  on  motion  for  that  purpose,  if  it  shall  ap- 
pear to  the  Court  that  due  diligence  has  been  tasaduo 
obtain  knowledge  of  the  proper  name. 

S3.  No  application  to  set  aside  process  or  proceedings 
for  irregularity  shall  be  allowed,  unless  made  within  a, 
reasonable  time,  nor  if  the  party  applying  has  taken  a  fredl 
step  after  knowledge  of  the  irregularity. 

84.  If  a  party  plead  several  pleas,  avowries,  or  cogni- 
zances without  a  rule  for  that  purpose,  the  opposite  patty 
shall  be  at  liberty  to  sign  judgment. 
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DECLARATION  AND  TIME  FOR. 

35.  A  Plaintiff  shall  be  deemed  out  of  Court  unless  he 
declare  within  one  year  after  the  process  is  returnable. 

36*  When  the  Plaintiff  declares  against  a  prisoner,  it 
shall  not  be  necessary  to  make  more  than  two  copies  of  the 
declaration,  of  which  one  shall  be  served  and  another  filed 
with  an  affidavit  of  service ;  upon  the  office  copy  of  which 
a  rule  to  plead  may  be  given. 

37.  Where  a  cause  has  been  removed  from  an  in* 
ferior  Court,  the  rule  to  declare  may  be  given  within  four 
days  after  the  end  of  the  term  in  which  the  writ  is  re- 
tained. 

.  38.  It  shall  not  be  necessary  for  a  Defendant  in  any 
case  to  give  a  rule  to  declare,  except  upon  removals  from 
inferior  Courts;  but  the  Plaintiff  may  have  a  rule  for 
time  to  declare  in  the  Court  of  Exchequer  as  in  the  other 
Courts. 

39.  A  rule  to  declare  peremptorily  may  be  absolute  in 
die  first  instance. 

40.  A  declaration  laying  the  venue  in  a  different  county 
from  that  mentioned  in  the  process  shall  not  be  deemed  a 
waiver  of  the  bail. 

41.  It  shall  not  be  deemed  necessary  to  express  the 
amount  of  damages  in  a  notice  of  declaration. 

42.  Where  an  amendment  of  the  declaration  is  allowed, 
no  new  rule  to  plead  shall  be  deemed  necessary,  whether 
such  amendment  be  made  of  the  same  term  as  the  declare 
ation,  or  of  a  different  term* 

PLEA  AND  TIME  FOR. 

43.  A  demand  of  plea  may  be  made  at  the  time  when 
the  declaration  is  delivered,  and  may  be  indorsed  thereon. 

44.  If  a  Defendant,  after  craving  oyer  of  a  deed,  omit  to 
iasert  it  at  the  head  of  his  plea,  the  PlauKiff  on  making  up 
the  is*ue  or  demurrer  book  may,  if  be  think  fit,  insert  it 
for  him,  but  the  costs  of  such  insertion  shall  be  in  the  dis« 
cretion  of  the  taxing  officer. 

45.  If  the  declaration  be  filed  or  delivered  so  late  that 
the  Defendant  is  not  bound  to  plead  until  the  next  term, 

vol*  iv.  r  R 
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1<88&  the  Defendant  may  plead  aa  of  the  preceding  ferm, 
utitbiR  four  days  of  the  next  term,  any  plea  to  A*  jttrfe* 
ffetfcn,  or  in  abatement,  or  a  fender,.  4>r  any.  albeit  siaubft 
plea*.  '  . .:  1  n* 

46.  The  Defendant  *|)*U  not  be.  at  liberty to  *4frvfc}hj* 
plea  without  leave  of  the  Court  or  a  Judge. 


t        • 


PARTICULAR*.  '         .      „      ... 

47,  A  summons  for  particulars,  and  prder  thereof?  was 
be  obtained,  by  a  Defendant  before  appearance*  and  .mag 
be  made,  if  the  Judge  think  fit,  withqpt  the  prediction,  ftf 
apy  affidavit. .  ..    iMt    --. 

48.  A  Defendant  shall  be  allowed  the  s*in.e  jtioaa,  j&9$ 
pleading  after  the  delivery  of  particulars  undej  ft  pudge's 
order,  which  he  had  at  the  return  of  the  snjpw)ns;rn$« 
vertheleas,  judgment  shall  not  be  signed  till  the  afternoon 
of  the  day  of  the  delivery  of  the  particulars,  unless  otbeiw 
wise  ordered  by  the  Judge.  ,    >       .- 

NOTICES  AND  RULES  AND  SERVICE  THEREOF.    ,     r   .  * 

*  j  ■  »  1 

:i  49.  Where  the  residence  of  a  Defendant  is  jinkopw* 
notice  of  declaration  may  be  stuck  up  in  the  office,  >i#Df# 
without  previous  leave  of  the  Court  , 

50.  Service  of  rules  arid  orders,  and  qoticps,*  if  m*(jfe 
before  nine  at  night,  shall  be  deemed  goody  bptj  nqt,  jf 
made  after  that  hour.  r 

51.  It  shall  not  be  necessary  to  the  'regular  service  of  a 
rule,  that  the  original  rule  should  be  shewn,  unjesp  $igfc 
thereof  be  demanded,  except  in  cases  of  attachment*.,  \(  * 

52.  Where  a  term's  notice  of  trial  or  inquiry  ts  r^qtfired, 
such  notice  may  be  given  at  any  time  before  the  fifst^ky 
of  term.  v* 

53.  A  rule  to  reply  may  be  given  at  any  time  jvh^ the 
office  is  open.  ,f      .ft . 

54.  Service  of  a  rifle  to  reply,  or  plead  any  subseaoent 
pleading,  shall  be  deemed  a  sufficient  demand  <tf  a  impli- 
cation, or  such  other  subsequent  pleading. 

PAYMENT  OF  MONET  INTO  COURT. 

55.  In  all  cases  in  which  money  may  be  paid  into  Cowt, 
leave  to  pay  it  in  may  be  obtained  by  a  side  bar  rule. 
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"Ml  6ft  paymfent  of  money  into  Court,  the  Defcutarit       \m$\ 
sbu^iim4eftak&  by  the  rule  to  pay  the  coats/  and,  in  ease 
of !  non-pay taent,  to  suffer  the  Plaintiff  either  to  mot*  fWr 
an  attachment,  on  a  proper  demand  and  service  of  the  rttfej 
ttMto  #igri  fliial  judgment  for  nominal  damages* 

TRIAL  AND   NOTICE  THEREOF. 

57.  Notice  of  trial  and  inquiry,  and  of  continuance  of 
ftftfuify,  tihfell  be  given  in  town,  but  countermand  of  notice 
dftHdl,  or  inquiry,  may  be  giten  either  in  town  or  country, 
utiles?  otherwise  ordered  by  the  Court  or  a  Judge. 

58.  The  expression  "short  notice  of  trial"  shall,  M 
iouitffyca&s,  be  taken  to  mean  four  days.  ' ' 
*  M59.  In  all'  coses  where  the  Plaintiff  in  pleading  concluded 
tb^tbe  ebuntry,  the  Plaintiff's  attorney  may  give  notice  of 
flfiri  at  the  time  of  delivering  his  replication  or  other  sub- 
sequent pleading,  and  in  case  issue  shall  afterwards  be 
joined,  such  notice  shall  be  available ;  but  if  issue  be  tldt 
joined  on  such  replication,  or  other  subsequent  pleading, 
and  the  Plaintiff  shall  sign  judgment  for  want  thereof  and 
IWtfWHth  give  notice  of  executing  a  writ  of  inquiry,  such 
tttilice  shall  operate  from  the  time  that  notice  of  trial  was 
{riven  as  aforesaid;  and  in  alt  cases  where  the  Defendant 
«etnurs  to  the  Plaintiff's  declaration,  replication,  or  other 
subsequent  pleading,  the  Defendant's  attorney,  or  the  De- 
fendant, if  he  plead  in  person,  shall  be  obliged  to  accept 
tidtlce  of  executing  a  writ  of  inquiry  on  the  back  of  the 
joinder  in  demurrer ;  and  in  case  the  Defendant  pleads  a 
plea  in  bar  or  rejoinder,  &c.  to  which  the  Plaintiff  demurs, 
•the  Defendant's  attorney,  or  the  Defendant,  if  he  plead  in 
^rsotr,  shaU  be  obliged  to  accept  notice  of  executing  a  writ 
of  inquiry  on  the  back  of  such  demurrer. 

1  ^^;' Jfotice  of  k  trial  at  bar  shall  be  given  to  the  proper 
officer  of  the  Court,  before  giving  notice  of  trial  to  the 

1  >6l.;  tn  country  causes,  or  where  the  Defendant  resides 
more  than  forty  miles  from  town,  a  countermand  of  notice 
of  trial  shall  be  given  six  days  before  the  time  mentioned 
in  the  notice  for  trial,  unless  short  notice  of  trial  has 
been  given. 

»B   2 
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lS8?i  ;  6SL  la.  town  causes  where  the  Defendant -Hues  *ritbm 
forty  miles  of  town,  two  dayrf  notice  of  countermand  shell 
be  deemed  sufficient 

.  63.  The  rule  for  a  view  may  in  all  cases  be  drawn  up  by 
the  officer  of  the  Court,  on  the  application  of  the  party, 
without  affidavit,  or  motion  for  that  purpose. 

NEW  TRIAL,   MOTION   IN  .ARREST  OF  JUDGMENT.     . 

61.  If  a  new*  trial  be  granted  without  any  mention  of 
costs  in  the  rule,  the  costs  of  the  first  trial  shall  not  be 
allowed  to  the  successful  party,  though  he  succeed  on  the 
second* 

j  65.  No  motion  in  arrest  of  judgment,  or  for  judgment 
nan  obstante  veredicto,  shall  be  allowed  after  the  expir* 
aliou  of  four  days  from  the  time  of  trial,  if  there  are  so 
many*  days  in  term,  nor  in  any  case  after  the  expiration  of 
lb*  term,  provided  the  jury  process  be  returnable  itt  the 
same- term* ' 

,         -  JUDGMENT  AND  TIME   FOR   SIGNING.     . 

-  •  06.  Judgment  for  want  of  a  plea  after  demand  may,  m 
all  cases,  be  signed  at  the  opening  of  the  office  in  the  after* 
9*on  of  the  day  after  that  on  which  the  demand  wat  made, 
but  not- before* 

"  >67»  After  the  return  of  a  writ  of  inquiry,  judgment  may 
be  signed  at  the  expiration  of  four  days  irom  sujch  retwn, 
and  after  a  verdict,  or  nonsuit,  on  the  day  after  the  ap- 
pearance-day after  the  return  of  the  distringas,  or  habeas 
corpora,  without  any  rule  for  judgment 


»• 


•  .       •  »» 

JUDGMENT  AS  IN    CASE  OF   NONSUIT. 


68.  A  rule  nisi  for  judgment  as  in  case  of  a  n»sujt,njgy 
be  obtained  on  motion  without  previous  notice,  but  in  that 
case  it  shall  not  operate  as  a  stay  of  proceedings. 

69.  No  motion  for  judgment  as  m  case  of  a  nonsuit 
shall  be  allowed  after  a  motion  for  costs  for  not  proceeding 
.to  trial  for  the  same  default,  but  such  costs  may  be  moved 
for  separately,  (i.  e.)  without  moving  at  all  for  judgment 
aa<  hn  case  of  a  nonsuit,  or  after  such  motion  is  disposed 
of :  or  the  Court  on  discharging  a  rule  for  judgment  m  in 
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ttuto  of  a  nonsuit  may  order  the  Plaintiff  to  pay  the  coft*  of       lttSffl 
riotpfooesdmg  to  trial,  but  the  payment  of  such  costs  shall 
not  be  made  a  condition  of  discharging  the  rale. 

TO  No  entry  of  the  issue  shall  be  deemed  necessary 
lo  entitle  a  Defendant  to  move  for  judgment  as  in  castt 
of  a  nonsuit,  or  to  take  the  cause  down  to  trial  by  pnorifcc* 

71.  No  trial  by  proviso  shall  be  allowed  in  the  same 
term  in  which  the  default  of  the  Plaintiff  has' been  made, 
md-no  rule  for  a  trial  by  proviso  shall  be  neoessary* 

■•  '  *  i      :       .-  j 

.-       .  WARRANT  OF  ATTORNEY   AND  COGNOVIT.  . 

72.  No  warrant  of  attorney  to  confess  judgment,  or 
Mgmfdt  actionem,  given  by  any  person,  in  custody- of  a 
sheriff  or  other  officer  upon  mesne  process,  shall  be  of  any 
force  unless  there  be  present  some  attorney  on  behalf  of 
such  person  in  custody  expressly  named  by  him,  ami 
attending  at  his  request  to  inform  him  of  the  nature  sod 
effect  of  such  warrant  or  cognovit  before  the  same£s:e$e?> 
cuted,  which  attorney  shall  subscribe  his  name  as  a  witness 
to  the  due  execution  thereof  and  declare  himself  to  be 
attorney  for  the  Defendant,  and  state  that  he  subscribes  as 
such  attorney.  ' 

...  7St  Leave  to  enter  up  judgment  on  a  warrant  of  attorney 
above  one  and  under  ten  years  old,  must  be  obtatbed  by  4 
motion  in  term,  or  by  order  of  a  Judge  in  vacation ;  and 
if  teft  years  old  or  more*  upon  a  rule  to  shew  cause,  < 

<   >....•  COSTS. 

74.  No  costs  shall  be  allowed  on  taxation  to  a  Plaintiff 
upon  any  counts  or  issues  upon  which  he  has  not  suc- 
ceeded, and  the  costs  of  all  issues  found  for  the  Defendant 
MhftllJb*  deducted  from  the  Plaintiff's  costs. 

EXECUTION. 

73.  It  shall  not  be  necessary  that  any  writ  of  execution 
Should  be  signed,  but  no  such  writ  shall  be  sealed  till  the 
Judgment  paper,  poBtea,  or  iaqabtion  has  been  seen  by  the 
proper  officer.  ... 
i'  76r  A  writ  of  kabm  facias  pnsessionem  may -be  sued  out 
without  lodging' a  praecipe  with  the  officer  of  the  Court  : 

r  b  3 
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1&32.  •  77*  In  actions  commenced  fay  bill,  a  or.  *t.  ta»4x  lug 
shall  hare  eight  days  between  the  teste  and  taturi^  an&ui 
actions  commenced  by  original,  fifteen,  and  roust r id  London 
and  Middlesex  be  entered  four  clear  days  in  lb*  fraMic 
book  at  the  sheriff's  office.  .      .     t    <    •  ..    « 

SCIRE  YAGfAS,  .    .  ..,.«... 

."  fa  A  Plaintiff  shall  not  be  allowed  a  rule  to  quash'  ins 
own  writ  of  ware  facias*  after  a  Defendant  has  appealed, 
except  on  payment  of  costs. 

79.  'A  scire  facias  to  revive ' a  judgment  mote  than  ten 
years  old,  shall  not  be  allowed  without  a  motion  &r  that 
purpose  in  term,  or  a  Judge's  orde*  in  vacation  rw*1- if 
more  than  fifteen,  without  a  rule  tp  shew  t?auafc  '»      ^  u> 

80.  A  scire  facias  upon  a  recognisance  taken  in  Star* 
jeant's  Inn,  or  before  a  commissioner  it*  the  country*  and 
recorded  at  Westminster,  shall  be  brought  in  Middlesex 
only,  and  the  form  of  the  recognisance  shall  qotuttepfet 
when  it  was  taken.  >-j.  ;f 

81.  No  judgment  shall  be  signed  for  noa-appeatfcnce 
to  a  scire  facias  without  leave  of  the  Court  of  a*  Judge* 
unless  the  Defendant  has  been  summoned ;  but  stela  prijgr 
ment  may  be  signed  by  leave  after  eight  daya.&oarthe 
return  of  one  scire  facias.  >;t  ««.• 

48.  A  notice  in  writing  to  the  Plaintiff*  his  attorneys  or 
aggnt,  shall  be  a  sufficient  appearanoe  by  the  btfy  <^ De- 
fendant on  a  scire  facias. 


a    t.i 


ERROR. 

«  •  * 

* 

89.  A^writ  of  error  shall  be  deeded  a  supersedeas  ftpm 
the  time  of  the  allowance.  >< 

84.  To  entitle  bail  to  stay, proceedings  pending  a  ^lit 
of  error  the  application  must  be  made  before  the  time  to 

surrender  is  out. 

» 

*  i 

SUPERSEDEAS. 

85.  The  Plaintiff  shall  proceed  to  trial  or  final  jodguatni 
against  a  prisoner  within  three  terms  inclusive  afar  de- 
claration, and  shall  cause  the  Defendant  to  b*  charged  in 
execution  within  twp  teijns  inclusive  after  such  trial  or 
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^judgrfteufc;  of  which  the  tens  im  or  after  which  the  trial 
,  twtfa  had  «hall  be  reckoned  on*. 

.;  .>86.iTbe  .marshal  of  the  King's  Bench,  prison,,  rod  the 
rtfciyrden  of  .the  Fleets  shall  present  to  the  Judges  'of  tye 
Court  of  King's  Bench,  Common  Pleas*  and  Exchequer, 
in  their  respective  chambers,  at  ^Westminster,  within  the 
-first  four  days  of  every  term,  *  list  of  all  such  prisoners  as 
^afataupenedlaable;  Viewing  as  to  what,  actions  and  on 
what  account  rthey  ateao,  and  as  to  what  actions  (if  any) 
they  still  remain  not  supersedeable. 

■v.,.  Sfaflfiby  reason  of  amy  writ  of  error,  special/*  oider  of 
i*ke  iCbnct,  agreement:  of  parties,  or  other  special  matter, 
'.any  .person  detained  in  the  actual  custody  of  the  marshal 
of  the  King's  Bench  prison  or  warden  of  the  Fleet,  be 
*»egt  jefrtftled  to  *  supersedeas  or  discharge  to  which  such 
>'>p*i4rot*  would,  according  to  the  general  rules  efid  prac- 
'iieet  of1  (he  Court,  be  otherwise  entitled  for  wimt  of  d*- 
.  ^bqiflg*  proceeding,  to  trial  or  judgment,'  or  charging  in 
execution,  within  the  time  prescribed  by  aueh  general 
>?iiilcfl^ead  practice,  tthen  and  in  every  such*  case  -the  Plain- 
tiff 6r  Heinftifls  at  whose  suit  such  prisoner  shall  be  so 
-detained  in  custody,  shall,  with  all  oonvenasat  speed,  'give 
jibotmiriiv  /waiting  of  such  writ  of  error,  special  order, 
agreement,  or  special  matter,  to  the  marshal  or  warden, 
npotrrqaaio  of  Lteiog  the  right  to  detain  such  prisoner  in 
^istod^fay  reason  of  such  special  Matter,  and  the  marshal 
or  warden  shall  forthwith,  after  the  receipt  of  anch  notice, 
4ause  the  matter  thereof  to  be  entered  in  the  books  of  the 
prison,  and  shall  also  present  to  the  Judges  of  thfe  re- 
spective Courts  from  time .  to  time  a  list  of  the  prisoners 
to  whom  such  special  matter  shall  relate*  shewing  such 
-special  matter*  together  with  the  list  of  the  prisoners 
ojBupecsefteaMej   .■ 

88.  All  prisoners  who  have  been  or  shall  be  in  the 
custody  of  the  marshal  or  warden  for  the  space  of  one 
.calendar  month  after  they  are  supersedeable*  although  not 
aopetseded,  shall  >be  forthwith  discharged  out  of  the  King's 
Bench  or  Fleet  prison,  as  to  all  such  actions  in  which 
ihey  have  btfen  or  shall  be  supersedeable- 
.  itfh   Dbe  order-  of  a  Judge*  for  the  discharge  of  a 

R  R  4- 
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188iJ  prisoner' an  the  ground  of,  the  Plaintiff's  neglect  to  declare 
or  proceed  to  trial,  or  final  judgment,  or  cMoutioa,>ia, 
due.  time,  may  be  obtained  at  the  return  of  one  summon* 
served  two  days  before  it  is  returnable,  snck  order  in  torn* 
causes  being  absolute,  and  in  country  causes,  wnless  cease 
AbH  he  shewn  within  four  deys^  or  within  such  farther 
time.as  the  Judge  shall  direct.  f 

90.  A  rule  or  order  for  the  discharge  of  a  debtor  irks 
1ms:  been  detained  in  execution  a  year  fir  a  debt  under 
twenty  pounds,  may  be  made  absolute  in  the  first  instanoo 
on  an  affidavit  of  notice  given  ten  days  beibre  the:  in* 
tended  application,  which  notice  may  be  given  before  the 
year  expires* 

ATTORNEY   AND   JUS  BILLt 

»  *  ^ 

91.  An  order  to  deliver  or  tax  an  attorney's  bill  may  be 
made  at  the  return  of  one  summons,  the  same  hawing  been 
served  two  days  before  it  is  returnable.  ,  ,  ♦ . 
'  -  08.  One  appointment  only  shall  be  deemed  necessary 
for  proceeding  in  the  taxation  of  costs  or  of  an  attortoey% 
bill*. 

93.  No  set-off  of  damages  or  costs  between  parties  shall 
fas  allowed  to  the  prejudice  of  the  attorney's  lienr-for  easts 
in  the  particular  suit  against  which  the  set*off  is  sought* 
provided*  nevertheless,  that  interlocutory -costs  totheaame 
writ,  awarded  to  the  adverse  party,  may  be  detected.     •  > 

miscellaneous.  ... 

94.  It  shall  not  be  necessary  that  a  plume*  mpum  tie 
stamped  by  the  clerk  of  the  warrants  to  authorise  the  exi- 
genter  to  make  out  an  exigent  *  » 

95.  In  order  to  charge  a  Defendant  in  execution,  It 
shall  not  be  necessary  that  the  proceedings  be  entered  of 
record*  . .   >  • 

96.  Side  bar  rules  may  be  obtained  on  the  last  as  well  As 
«n  other  days  in  term. 

97.  A  rule  may  be  enlarged,  if  the  Court  think  fity  with- 
out notice. 

98.  An  application  to  compel  the  i  Plaintiff  to  ^gm 
security  for  costs  most  in  ordinary  cases  be  made  before 
issue  joined. 
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oin&  tfjeirte-lo  compound  a  penal  action-shall  not  hegtvenr       1888J 
kv  cases  where  part  of  the  penalty  goes  to  the  crown,  miles 
notice  shall  have  been  given  to  the  prop©*  officer*  bat  in 
ether  oases  it  may  < 

a  100.  Where  the  Defendant,  after  having  pleaded,  jm 
tflldwed  to  confess  the  action,  he  may  withdraw  his  plea  in 
person  without  the  appearance  of  the  attorney  or  hiscterk 
fertbaupwpose  before  the  officer  of  the  Court, 
i  1<W.  There  shall  be  no  rule  for  the  sheriff  to  return  a 
good  jury  upon  a  writ  of  inquiry*  bnt  an  order  ahali  ho 
made- by  a  Judge  upon  summons  for  that  purpose*  .  .  : 
^102.  An  order  upon  die  lord  of  a  manor  to  aUow  die 
usual  limited  inspection  of  the  court  rolls,  on  the  appli* 
cation  of  a  copyhold  tenant,  may  be  absolute  in  the  first 
instance  upon  an'  affidavit  that  the  copyhold  tenant  has 
applied  for  and  been  refused  inspection. 
*  Jrf)&-  lo  cases  where  the  application  for  a  rule  to  change 
the  venue  is  made  upon  the  usual  affidavit  only^  the  rule 
qhaft  fee  absolute  in  the  first  instance ;  and  the  venae  shall 
not  r  be.  brought  back  eacept*  upon  an  undertaking  of  the 
Plaintiff  to  give  material  evidence  in  the  county  in  which  tfce 
feenaa  was  originally  laid*    - 

-7-  104* iiWJhdre  money  is  paid  into. Court  in  several  actions 
atidt  aie  consolidated,  and  the  Plaintiff,  without  taxing 
Mauvptooeed*  to  trial  on  one  and  fails,  he  shall  be  entitled 
to  cost*4TOi  Abe  others  up  to  the  time  .of  paying,  atomy  into 
Court 

105*  After  judgment  by  default,  the  entry  of  any  siibse- 
^»ent  ooatinuaiBces  shall  not  be  required. 
«  <JQ6V  To  entitle  a  Plaintiff  to  discontinue  after  plea 
pleaded,  it  shall  not  be  necessary  to  obtain  the  Defendant's 
oopeeot*  bnt  the  rule  shall  contain  an  undertaking  on  the 
^iaiftaCifce  Plaintiff  to  pay  the  costs,  and  a  consent,  that  if 
they  are  not  paid  within  four  days  after  taxation,  Defendant 
sML  b**t  liberty  to  sign  a  non  pros. 

107.  It  shall  not  be  necessary  that  any  pleadings  which 
ofiftelnjfe  o>l3he:  country  be  signed  by  counsel. 
<     108.  In  all  special  Pleadings  where  the  plaintiff  takes 
isaqe  on  tod  Defendant's  pleading,  or  traverses  the  same,  or 
tfenWfiytaotfclt  the  Defendant  as  not  let  in  to  allege  any 


m 


181?.      <n$w  matter,  die  PWptiff  aray  proceed  wjtboat  giving  role 

to  rqoku 

109.  It  shall  not  be  necessity  that  uttpftrjapcea  stauM 
be  entered  oo  any  distinct  roll. 

.  lift  Where  a  pauper  omiu  to  proceed  totria^pujeMiant 
to  notice,,  or  an  undertaking  be  may  be  .called  upon  by  a 
.tub  to  shew  cause  why  be  should  not  pay  easts,  though  be 
J>as  not  been  dispaupered*  ' 

II. 

And  it  is  furthee  ordered,  That  upon  every  bait 
abfe  writ  and  warrant,  and  upon  the  copy  of  any  process 
served  for  the  payment  of  any  debt,  the  amount  of  the  debt 
shall  be  stated,  and  the  amount  of  what  the  Plaintiff's  attar- 
ney  claims  for  the  costs  of  such  writ  or  process,  arrest,  or 
copy  and  service  and  attendance  to  receive  debt  add  costs, 
end  that  upon  paymeM  thereof,  within  four  dajrs,  to  the 
Plaintiff  or  his  attorney,  further  proceedings  will  be  stayed. 
But  the  Defendant  shall  be  at  liberty,  notwithstanding  such 
payment;  to  have  the  cosfs  taxed ;  and  if  ipore  than  one 
sixth  shall  be  disallowed,  the  Plaintiff's  attorney  shall  pay 
the  costs  of  taxation. 

The  indorsement  shall  be  written  or  printed  in  the  fol- 

4owingfonn:— ~  . ,.    , 

£'  The  Plaintiff  claims— —for  debt,  and  ■   \  ,\   for 

costs.    Aad  if  the  amount  thereof  be  paid  to  the 

Plaintiff  or  bis  attorney  within  four  days  froonlfe 

service  hereof  farther  proceedings  wjU  be  stored*" 

And  it  is  further  ordered,  That  in  Hilary  and 
Trinity  Terms,  a  Plaintiff  in  any  cpunfry  cause  may  file  or 
deliver  a  declaration  de  bene  esse  wi^bun/our  <Jayp  aftej  the 
^dofthetei»,asofsuchtfirm.         ,  .  ,.,..,. 

IV.    * 
And  it  is  further  ordered,  That  the  wles  heretofore 
made  in  the  Court?  of  King's  Beijcfi  and  Comxfton  Pleas 
respectively,  for  avoiding  long  and  QjiQecSfttiry  flepetitipR* 
of  the  original  writ  in  certain  actions  iherejj 


•  i[:'M  "»'i   .» 
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ih*\\.  fee-»t*aaded  wwi  applied  In  the  Courts  of  King's  I8S8. 
Bench,  Common  Pleas,  and  Exchequer  of  Vlam,>to  all  -^-"r*^ 
parsons!  ami  tttaed  actions;  and-  that  in  none  of  aiich 
actions  aball  the  original  writ  be  repeated  in  tba  declar- 
lation,  but  only  the  nature  of  the  action  stated  in  manner 
fojtowkig:  via,  A.  B.  was  attached  to  answer  C.  1>.  In  a 
plea  of  trespass,  or  in  a  pie*  of  trespass  and  ejectment,  or 
as  the  case  may  be,  and  any  further  statement  sfaall-not  be 
allowed  in  costs. 

V. 

~  nt  upon  staying  pro- 
gainst  the  sheriff  for 
!  bail  bond,  on  per- 
»U  bond  shall  stand 
re  declared  de  fyene 
r  want  of  special  bail 
tering  his  cause  for 
t  after  that  in  which 
the  writ  is  returnable,  and  in  a  country  cause  at  the  ensuing 
assizes. 

VI. 

-  'Att>  r*  »  luaTBis  ordered,  Hat  the  expense  of  a 
witness  called  only  to  prove  the  copy  of  any  judgment, 
writ,  or  other  public  document  aball  not  be  allowed  in  costs, 
unless  the  party  calling  him  shall,  within  a  reasonable  time 
before  the  trial,  have  required  the  adverse  party,  by  notice 
'in  writing,  and  production  of  such  copy,  to  admit  such 
copy,  and  unless  such  adverse  party  shall  have  refused  or 
neglected  to  make  such  admission. 

VII. 
And  it  is  further  ordered,  That  the  expense  of  a 
witness  called  only  to  prove  the  hand  writing  to,  or  the 
execution  of,  any  written  instrument  stated  upon  the  plead- 
ings, shall  not  be  allowed,  unless  the  adverse  party  shall 
upon  summons  before  a  Judge,  a  reasonable  time  before  the 
trial,  (such  summons  stating  therein  the  name,  description, 
and  place  of  abode  of  the  intended  witness,)  have  neglected 
or  renised  to  admit  such  hand  writing  or  execution,  or  unless 
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1888;  the  Judge,  upon  attendance  before  him,  shall  indorse  upon 
such  summons,  that  he  does  not  think  it  reasonable  to 
require  such  admission. 

VIII. 

And  it  is  further  ordered,  That  in  all  cases  in 

which  any  particular  .number  of  days,  not  expressed  to 

be  clear  days,  is  prescribed  by  the  rules  or  practice  of 

tia  same  shall  he  reckoned  exclusively  of  the 

1  inclusively  of  the  last  day,  unless  the  last, 

appen  to  fall   on  a  Sunday,   Christmas-day, 

y,  or  a  day  appointed  lor  a  public  fast  or 

,  in  which  case  the  time  shall  be  reckoned  ex-' 

hat  day  also. 

And  it  is  furthee  ordered,  that  the  above   Rules 
shall  take  effect  on  the  first  day  of  next  Easter  Term. 

Tenterden.  J.  Vaughai*.    I: 

N.  CTindal.         J.  Parks. 
JLyndhurst.  W.  Boiaakd. 

J.  Baylet.  J.  B.  BosanoOet. 

J.  A.  Park.  W.  E.  Ta^NtoS.' 

W.  Garrow.  E.  H.  Aldersoh.  ' 

J.  Littledale.        J.  Patteson. 
S,  Gaselbe. 


>  7 


f  .  EtfXKS*^     *  •  >  «  GQ$ 


»C«'**   ^ 


•     j.  ' 


r 


RULES. 
J5«ffer  r«w,  2  W.  *.  1882. 


It  is  ordered,  that  the  days  between  Thursday  next 
before,  and  the  Wednesday  next  after  Easter  Day,  shall 
Apt  be  reckoned  or  included  in  any  rules,  or  notices,  or 
other  proceedings,  except  notices  of  trial  and  notices  of 
inquiry,  in  any  of  the  courts  of  law  at  Westminster* 

(Signed  by  all  the  Judges.) 

Whereas,  by  one  of  the  rules  made  in  Hilary  Term  last 
past,  it  was,  amongst  other  things,  ordered,  that  the  want* 
of  an  ac  etiam,  where  a  Defendant  is  arrested,  shall  not  be 
deemed  ground  for  discharging  the  Defendant  or  the  bail ; 
but  the  bail  bond,  or  the  recognizance  of  bail,  shall  be  taken 
with  a  penalty  er  sum  of  ^40  only;  and  whereas  it  was 
not  intended  that  the  said  rule  should  apply  to  writs  of  quo 
minusy  or  to  other  writs  which,  heretofore  have  never  had 
an  ac  etiam,  it  is,  therefore,  hereby  declared  and  ordered, 
that  the  said  part  of  the  said  rule  shall  extend  to  those 
writs  only  in  which  there  has  heretofore  been  an  ac  etiam 
clause. 

(Signed  by  all  the  Judges.} 
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Michaelmas  Ttap,  S  IK  *• 

2d  Nov.  183£ 

GENERAL  RULES 

AGREED   UP0W  BY  THE  JUDGES  IN  PURSUANCE  OF 
TBt  ffTATUfe  2  W.  4.  Ci  59. 

1      .  i        .  1 


It  is  qrdered,  That  the  writ  of  capias  and  distringas 
which  shall  hereafter  be  issued  out  of  the  superior  Cfttntl 
of  Jpw  at  Westminster  into  the  counties  palatine  of-  Lan- 
caster or  Durham,  shall  be  directed  to  the  ChanoeHor  of 
the  county  palatine  of  Lancaster*  or  his  dep«ty  there,  or 
to  the  Bishop  of  Durham,  or  his  Chancellor  there,  and 
shall  be  in  the  following  form;  — 

writ  op  distringas* 
William  die  Fourth,  &c. 

To  the  Chancellor  of  our  county  palatine  of  Lancaster, 
or  his  deputy  there ;  or 

To  the  Reverend  Father  in  Ood  by 

Divine  Providence  Lord  Bishop  of  Durham,  or  to 
his  Chancellor  there,  greeting*  We  command  you 
that  by  our  writ  under  the  seal  of  our  said  county 
palatine  to  be  duly  made  and  directed  to  the  sheriff 
of  our  said  county  palatine*  you  command  the  said 
sheriff  [or,  if  in  Durham,  that  by  our  writ  under  the 
seal  of  your  Bishopric,  to  be  duly  made  and  directed 
to  the  sheriff  of  the  county  of  Durham,  you  cause 
the  said  sheriff  to  be  commanded]  that  he  Dmit  not 
by  reason  of  any  liberty  in  his  bailiwick,  bet  that  he 
enter  the  same  and  .distrain  upon  the  goods,  and 
chattels  of  C.  D.  for  the  sum  of  forty  shillings,  in 
order  to  compel  his  appearance  in  our  Govt  of 
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to  answer  A.  B.  in  a  plea  of  trespass  on        1SS&- 
the  case,  [or  debt,  or  as  the  case  may  be,]  and  how 
he  shall  execute  that  our  writ  he  make  known  to  us 
in  our  said  Court  on  the  day  of 

now  next  ensuing.    ' 

"Witness  at  Westminster, 

the  day  of  in  the 

year  of  our  reign. 

Notice  to  be  subscribed  to  the  foregoing  writ 

In  the  Court  of 

{A.B.  -  Plaintiff, 

and 
CD.  -  -         -      Defendant 

Mn  C  Di 
.  Take  Notice,  That  I  have  this  day  distrained  upon 
your  goods  and  chattels  in  the  sum  of  forty  shillings, 
in  consequence  of  your  not  having  appeared  in  the 
^aid  Court  to  answer  to  the  said  A.  B.  according  to 
the  exigency  of  a  writ  of  summons  bearing  teste  on 
the  day  of  ,  and  that  in 

default  of  your  appearance  to  the  present  writ  within 
eight  days  inclusive  after  the  return  hereof,  the  said 
A.  B.  will  cause  an  appearance  to  be  entered  for  you, 
and  proceed  thereon  to  judgment  and  execution,  or 
[if  the  Defendant  be  subject  to  outlawry]  will  cause 
proceedings  to  be  taken  to  outlaw  you. 

WRIT  07   CAPIAS. 

t 

.  William  the  Fourth,  &e. 

.  To  the  Chancellor  of  our  county  palatine  of  Lancaster, 
or  bis  deputy  there;  or 

< .  To  the  Reverend  Father  in  Gfod  by 

Divine  Providence  Lord  Bishop  of  Durham,  or  to 
his  Chancellor  there,  greeting.  We  command  you* 
that  by  our  writ  under  the  seal  of  our  said  county 
palatine  to  be  duly  made  and  directed  to  the  sheriff 
of  our  said  county  palatine,  you  command  the  said 
sheriff  [or,  if  in  Durham,  that  by  our  writ  udder  the 
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1852.  seal  of  your  bishopric  to  be  duly  made  and  directed 

'  to  the  sheriff  of  the  county  of  Durham,  you  cause  the 
said  sheriff  to  be  commanded]  that  he  omit  not  by 
reason  of  any  liberty  in  his  bailiwick,  but  that  he 
enter  the  same,  and  take  C.  D.  of  if  he 

shall  be  found  in  his  bailiwick,  and  him  safely  keep 
until  he  shall  have  given  him  bail  or  make  deposit 
with  him  according  to  law  in  an  action  on  promises 
[or  of  debt,  &c]  at  the  suit  of  A.  B.,  or  until  the  said 
C.  D.  shall  by  other  lawful  means  be  discharged  from 
his  custody,  and  that  he  further  command  him,  that 
on  execution  thereof  he  do  deliver  a  copy  thereof  to 
the  said  C.  D.,  and  that  the  said  writ  do  require  the 
said  C.  D.  tp  take  notice  that  within  eight  days  after 
execution  thereof  on  him,  inclusive  of  the  day  of  such 
execution,  he  should  cause  special  bail  to  be  put  in 
for  him  in  our  Court  of  to  the  said 

action ;  and  that  in  default  of  his  so  doing,  such  pro- 
ceedings may  be  had  and  taken  as  are  mentioned  in 
the  warning  thereunder  written  or  indorsed  thereon* 
And  that  he  further  command  the  said  sheriff,  that 
immediately  after  the  execution  thereof,  he  do  return 
that  writ  to  our  said  Court,  together  with  the  manner 
in  which  he  shall  have  executed  the  same,  antTtbe 
day  of  the  execution  thereof;  or  that  if  the  spme 
shall  remain  unexecuted,  then  that  he  do  so  return 
the  same  at  the '  expiration  of  four  calendar  months 
from  the  date  thereof,  or  sooner  if  he  shall  be  thereto 
required,  by  order  of  the  said  Court  or  by  any  Judge  • 
thereof.  .... 

Witness  at  Westminster  the 

day  of 

Memorandum  to  be  subscribed  to  the  writ. 

N.  B.  This  writ  is  to  be  executed  within  four  calendar 
months  from  the  date  thereof, 'including  the  day  of  such 
date,  and  not  afterwards. 
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A  WASHING  TO  THE  DEFENDANT* 

1.  If  a  Defendant  being  in  custody  shall  be  detained  on 

this  writ,  or  if  a  Defendant  being  arrested  thereon 
shall  go  to  prison  for  want  of  bail,  the  Plaintiff  may 
declare  against  such  Defendant  before  the  end  of  the 
term  next  after  such  detainer  or  arrest,  and  proceed 
thereon  to  judgment  and  execution. 

2.  If  a  Defendant  being  arrested  on  this  writ  shall  have 

made  a  deposit  of  money,  according  to  the  statute 
7  &  8  G.  4.  c.  71  f  and  shall  omit  to  enter  a  common 
appearance  to  the  action,  the  Plaintiff  will  be,  at 
liberty  to  enter  a  common  appearance  for  the  De- 
fendant, and  proceed  thereon  to  judgment  and  exe- 
cution. 

S.  If  a  Defendant  having  given  bail  on  the  arrest,  shall 
omit  to  put  in  special  bail  as  required,  the  Plaintiff 
may  proceed  against  the  sheriff  or  on  the  bail  bond. 

4.  If  a  Defendant  having  been  served  only  with  this  writ 
and  not  arrested  thereon,  shall  not  enter  a  common 
appearance  within  eight  days  after  such  service,  the 
Plaintiff  may  enter  a  common  appearance  for  such 
Defendant,  and  proceed  thereon  to  judgment  and 
execution. 

Indorsements  to  be  made  on.  the  writ  of  Capias. 

Bail  for  £  by  affidavit, 

or 
Bail  for  £  by  order  of  [naming  the 

Judge  making  the  order],  dated  the  day 

of 


•       * 


TUa  writ  w*}  wvfcd  by  E.  F.  of  * 

attorney  for  the  Plaintiff  [or  Plaintifli]  within  natted, 

or 
This  writ  was  issued  in  person  by  the  Plaintiff  within 
named,  [mention  the  city,  town,  or  parish,  and  also  the 
vol.  iv.  s  a 
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1859.  name  of  the  hamlet,  street,  and  number  of  the  bouse  of 

the  Plaintiff's  residence,  if  any  such  there  be.] 

N.  C.  Tindal.  J.  Parke, 

Lyndhurst.  W.  Bolland. 

J,  BAYLEY.  J.  B.  BosANgUET. 

J.  A.  Park.  W.  E.  Taunton. 

J.  LlTTLEDALE.  E.  H.  ALDERSON. 

S.  Gaselee.  J.  Patteson. 

J.  Vaughan.  J.  Gurnet. 

It  is  ordered,  That  every  writ  of  summons,  capias, 
and  detainer,  shall  contain  the  names  of  all  the  Defendants 
[if  more  than  one]  in  the  action,  and  shall  not  contain  the 
name  or  names  of  any  Defendant  or  Defendants  in  more 
actions  than  one. 

It  is  further  ordered,  That  the  following  fees  shall 
be  taken :  — 

£  $.    d. 

For  signing  all  writs  for  compelling  an 
appearance,  whether  of  summons,  distringas, 
capias,  or  detainer,  and  whether  the  same 
shall  be  the  first  writ,  or  an  alias  or  pluries 
writ :  and  whether  the  same  shall  issue  into 
the  same  county  as  the  preceding  writ,  or 
into  a  different  county  -  -  -    0    2    6 

For  sealing  the  same         -  -  -    0    0     7 

For  entering  an  appearance  for  every  De- 
fendant -        -        -        -        -        -010 

Unless  an  appearance  shall  be  entered  for 
more  than  one  Defendant  by  the  same  attor- 
ney, and  in  that  case  for  every  additional  De- 
fendant -        -        -        -        -        -004 

It  is  further  ordered,  That  the  person  serviag  a 
writ  of  summons  shall,  within  three  days  at  least  after 
such  service,  indorse  on  such  writ  the  day-  of  the  week 
and  month  of  such  service,  otherwise  the  Plaintiff  shall 
not  be  at  liberty  to  enter  an  appearance  for  the  Defendant 
according  to  the  statute,  and  every  affidavit  upon  which 
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such  an  appearance  shall  be  entered  shall  mention  the  day       16994 
on  which  such  indorsement  was  made. 

It  is  further  ordered,  That  the  sheriff  or  other  offi- 
cer or  person  to  whom  any  writ  of  capias  shall  be  directed, 
or  who  shall  have  the  execution  and  return  thereof,  shall, 
within  six  days  at  the  least  after  the  execution  thereof, 
whether  by  service  or  arrest,  indorse  on  such  writ  the  true 
day  of  the  execution  thereof,  and  in  default  thereof  shall 
be  liable,  in  a  summary  way,  to  make  such  compensation 
for  any  damage  which  may  result  from  his  neglect,  as  the 
Court  or  a  Judge  shall  direct 

It  is  further  ordered,  That  the  second  rule  of  Hi- 
lary term  1832  shall  be  applicable  to  all  writs  of  summons, 
distringas,  capias,  and  detainer  issued  under  the  authority 
of  the  said  act,  and  to  the  copy  of  every  such  writ. 

It  is  further  ordered,  That  any  alias  or  pluries  writ 
of  summons  may,  if  the  Plaintiff  shall  think  it  desirable, 
be  issued  into  another  county,  and  any  alias  or  pluries  writ 
of  capias  maybe  directed  to  the  sheriff  of  any  other  county, 
the  Plaintiff,  in  such  case,  upon  the  alias  or  pluries  writ  of 
summons  describing  the  defendant  as  late  of  the  place  of 
which  he  was  described  in  the  first  writ  of  summons,  and 
upon  the  alias  or  pluries  writ  of  capias  referring  to  the 
preceding  writ  or  writs  as  directed  to  the  sheriff  to  whom 
they  were  in  fact  directed. 

It  is  further  ordered,  That  the  alias  or  pluries  writ 
of  summons  into  another  county  shall  be  in  the  following 
form :  — 

William  the  Fourth,  &c. 

To  CD,  of  in  the  county  of 

late  of  in  the  county  of 

[original  county]*  We  command  you  as  before,  [or, 
often]  we  have  commanded  you,  &c.  [as  in  the  writ 
of  summons,  No.  I.  in  the  schedule  of  the  said  act]. 

s  s  2 
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AMt-      «iipw  matter,  th*  Piafofcff  may  proceed  witbwtf  g&mg  ride 

100.  It  shall  not  be  necessary  that  uapftrtepcep  should 
4»ef  entered  oo  any  distinct  roll. 

.  lift  Where  a  pauper  omits  to  proceed  to  trial*  puwoant 
>to  police,,  or  aa  undertaking*  he  way  bet  called  upon  by  a 
.tub  to.  she*  cause  why  be  should  opt  pay  easts,  though  he 
J>as  not  been  dispaupered.  * 

H. 

And  it  is  furthee  ordered,  That  upon  every  bail* 
abfe  writ  and  warrant,  and  tipon  the  copy  of  any  process 
served  for  the  payment  of  any  debt,  the  amottnt  of  the  debt 
shall  be  stated,  and  the  amount  of  what  the  Plaintiff's  attor- 
4  ney  claims  for  the  costs  of  such  writ  or  process,  arrest,  or 
copy  and  service  and  attendance  to  receive  debt  add  costs, 
and  that  upon  paymebt  thereof,  withib  four  dajrs,  to  the 
Plaintiff  or  his  attorney,  further  proceedings  will  be  stayed. 
But  the  Defendant  shall  be  at  liberty,  notwithstanding  such 
payment;  to  have  the  cosfs  taxed ;  and  if  ignore  than  one 
sixth  shall  be  disallowed,  the  Plaintiff's  attorney  shall  pay 
the  costs  of  taxation. 

The  indorsement  shaH.be  written  or  printed  in  the  fol- 

ioaung fbrcn:—  ...    ., 

,"  The  Plaintiff  claims-—— —for  debt,  and  ■   \  j   for 

.       costs,    Aad  if  the  amount  thereof  be  paid  ta  the 

Plaintiff  or  bis  attorney  within  four  days  f row  the 

service  hereof  further  proceedings  yiil  be.  staged*" 


m. 

And  it  is  further  ordered,  That  in  Hilary  and 
Trinity  Terms,  a  Plaintiff  in  any  cpunpry  cause  qaay  file  or 
deliver  a  declaration  de  bene  e$se  wi^hin/our  (Jays  aftqj  the 
#}d  of  the  teem,  as  of  such  tgrnou 


I*    Vi 


iv.  •  '  ;  '    ' 

And  it  is  further  ordered,  Tbpt  the  qples  heretofore 
ipadp  W  the  Courts  of  King's  Beqcb  and  Common  Pleas 
respectively,  for  avoiding  long  aijd  imnecesaary  jgepetitipn* 
tf  the  original  writ  in  certain  actions  therein 


•I [I'M      *   t    .  * 
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4hal^toi**tenBed  Hud  applied  in  the 'Courts  of  King's  USQ. 
Bench,  Common  Fleas,  and  Exchequer  of  Pleas,  to  all 
^ersonat'  atid  mixed  action*;  and-  that  in  none  of  siich 
actions  shall  the  original  writ  be  repeated  in  the  declar- 
ation* but  orily  the  nature  of  die  action  stated  in  manner 
fo)towk!g :  vi&  A.  B.  was  attached  to  answer  C.  I>.  in  a 
plea  of  trespass,  or  in  a  plea  of  trespass  and  ejectment,  or 
as  the  case  may  be,  and  apy  further  statement  shall  not  be 

allowed  in  costs. 

» 

V. 

And  it  is  further  ordered,  That  upon  staying  pro- 

.  ceedipgs,  either  upon  an  attaphment  against  the  sheriff  for 

not  brwgiDg  ip  the  body,  or  upon  the.  bail  bond,  on  pep* 

feeling  bail  above,  the  attachment  or  bail  bond  shall  stand 

qs  q  security,  if  fhe  plaintiff  shall  have  declared  de  pene 

\esse%  and  shall  haye  .been  prevented  for  want  of  special  bail 

Being  perfected  ip  due  time  from  entering  his  cause  for 

'  trial,  in  a  towq  cause  in  the  term  next  after  that  in  which 

the  writ  is  returnable,  and  in  a  country  cause  at  the  ensuing 

assises. 

•  .  »  * 

VL 
<  •  Alto  i*  is  f  urtheb  ordered,  That  the  expense  of  a 
witness  called  only  to  prove  the  copy  of  any  judgment, 
writ,  vt  other  public  document  fchali  not  be  allowed  in  costs, 
unless  the  party  calling  him  shall,  within  a  reasonable  time 
•before  the  trial,  have  required  the  adverse  party,  by  notice 
ill  writing,  and  production  of  such  copy,  to  admit  such 
copy,  and  unless  such  adverse  party  shall  have  refused  or 
neglected  to  make  such  admission. 

VII. 

And  it  is  further  ordered,  That  the  expense  of  a 
witness  called  only  to  prove  the  hand  writing  to,  or  the 
execution  of,  any  written  instrument  stated  upon  the  plead- 
ings, shall  not  be  allowed,  unless  the  adverse  party  shall 
upon  summons  before  a  Judge,  a  reasonable  time  before  the 
trial,  (such  summons  stating  therein  the  name,  description, 
and  place  of  abode  of  the  intended  witness,)  have  neglected 
or  refused  to  admit  such  hand  writing  or  execution,  or  unless 
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188£:  the  Judge,  upon  attendance  before  him,  shall  indorse  upon 
such  summons,  that  he  does  not  think  it  reasonable  to 
require  such  admission* 

VIII. 

And  it  is  further  ordered,  That  in  all  cases  in 
which  any  particular. number  of  days,,  not  expressed  to 
be  clear  days,  is  prescribed  by  the  rules  or  practice  of 
tj*e  Court,  the  same  shall  he  reckoned  exclusively  of  tjie 
first  day  and  inclusively  of  the  last  day*  unless  the  last, 
day  shall  happen  to  fall  on  a  Sunday,  Christmas-day, 
Good  Friday,  or  a  day  appointed  for  a  public  fast  or 
thanksgiving,  in  which  case  the  time  shall  be  reckoned  ex- 
clusively of  that  day  also. 

And  it  is  further  ordered,  that  the  above  Rules 
shall  take  effect  on  the  first  day  of  next  Easter  Term. 

Tenterden.  J.  VaughaU. 

N.  C.  Tindal.         J.  Parks.  ' 

Lyndhurst.  W.  Boixand. 

J.  BAYLET.  J.  B.  B0SAKQt7ET.? 

J.  A.  Park.  W.  E.  TaWitok:' 

W.  Garrow.  E.  H.  Aldersok.  l 

J.  JLlTTLEDAJLE.  J.  PaTTESO^. 

S.  Gaselee.  '       > 


I 


,  r 


,,o»'.-  -.-    ■*■'"<■        .  1*88* 

r 

RULES. 
•••     .  Eatkr  Term,  2  W.  4.  1832. 


4    - 
»     ■ 


It  is  ordered,  that  the  days  between  Thursday  next 
before,  and  the  Wednesday  next  after  Easter  Day,  shall 
npt  be  reckoned  or  included  in  any  rules,  or  notices,  or 
other  proceedings,  except  notices  of  trial  and  notices  of 
inquiry,  in  any  of  the  courts  of  law  at  Westminster. 

(Signed  by  all  the  Judges.) 

Whereas,  by  one  of  the  rules  made  in  Hilary  Term  last 
past,  it  was,  amongst  other  things,  ordered,  that  the  want 
of  an  ac  etiatn,  where  a  Defendant  is  arrested,  shall  not  be 
deemed  ground  for  discharging  the  Defendant  or  the  bail ; 
but  the  bail  bond,  or  the  recognizance  of  bail,  shall  be  taken 
with  a  penalty  er  sum  of  ^40  only;  and  whereas  it  was 
not  intended  that  the  said  rule  should  apply  to  writs  of  quo 
minusy  or  to  other  writs  which,  heretofore  have  never  had 
an  ac  etiam,  it  is,  therefore,  hereby  declared  and  ordered, 
that  the  said  part  of  the  said  rule  shall  extend  to  those 
writs  only  in  which  there  has  heretofore  been  an  ac  etiam 
clause. 

(Signed  by  all  the  Judges.) 
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AGREED   UPOW  BY  TBlE  JUDGES  IN  FUR8UANCS  OF 

THtf  STATute  2  W.  4.  c;  39. 


)- 


It  js  ordered,  That  the  writ  of  capias  and  distringas 
which  shall  hereafter  be  issued  out  of  the  superior  Court* 
of  Jfi^  at  Westminster  into  the  counties  palatine  of  ^Lan- 
caster or  Durham,  shall  be  directed  to  the  ChanoeHor  of 
ti(ie  county  palatine  of  Lancaster,  or  hi*  dep«ty  there,  or 
to  the  Bishop  of  Durham,  or  his  ChanoeHor  there*  and 
shall  be  in  the  following  form;  — 

WRIT  OF  DISTRINGAS. 

William  the  Fourth,  &fc. 

To  the  Chancellor  of  our  county  palatine  of  Lancaster, 
or  his  deputy  there ;  or  t 

To  the  Reverend  Father  in  Ood  by 

Divine  Providence  Lord  Bishop  of  Durham,  or  to 
his  Chancellor  there,  greeting.  We  command  you 
that  by  our  writ  under  the  seal  of  our  said  coupty 
palatine  to  be  duly  made  and  directed  to  the  sheriff 
of  our  said  county  palatine,  you  oommand  the  said 
sheriff  [or,  if  in  Durham,  that  by  our  writ  under  the 
seal  of  your  Bishopric,  to  be  duly  mode  and  directed 
to  the  sheriff  of  the  county  of  Durhatb,  you  cause 
the  said  sheriff  to  be  commanded] .  that  lie  omit  not 
by  reason  of  any  liberty  in  his  bailiwick,  bat  that  he 
enter  the  same  and  .distrain  upon  the  goods,  and 
chattels  of  C.  D.  for  the  sum  of  forty  shiUu^s,  in 
order  to  compel  his  appearance  in  our  Cwt  of 
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to  answer  A.  B.  in  a  plea  of  trespass  on        1&3&. 
the  case,  [or  debt,  or  as  the  case  may  be,]  and  how 
he  shall  execute  that  our  writ  he  make  known  to  us 
m  our  said  Court  on  the  day  of 

now  next  ensuing. 

Witness  at  Westminster, 

the  day  of  In  the 

year  of  our  reign. 

Notice  to  be  subscribed  to  the  foregoing  writ. 

In  the  Court  of 

1A.B.  -  Plaintiff, 

and 
CD.  -  -         -      Defendant 

Mn  C  D* 
•  Tike  Notice,  That  I  have  this  day  distrained  upon 
your  goods  and  chattels  in  the  sum  of  forty  shillings, 
in  consequence  of  your  not  having  appeared  in  the 
^aid  Court  to  answer  to  the  said  A.  B.  according  to 
the  exigency  of  a  writ  of  summons  bearing  teste  on 
the  day  of  ,  and  that  in 

default  of  your  appearance  to  the  present  writ  within 
eight  days  inclusive  after  the  return  hereof  the  said 
A*  B.  will  cause  an  appearance  to  be  entered  for  you, 
and  proceed  thereon  to  judgment  and  execution,  or 
[if  the  Defendant  be  subject  to  outlawry]  will  cause 
proceedings  to  be  taken  to  outlaw  you. 

« 

WRIT  OF  CAPIAS* 

i 

William  the  Fourth,  &c. 

.  To  the  Chancellor  of  our  county  palatine  of  Lancaster,, 
or  his  deputy  there;  or 

- :  To  the  Reverend  Father  in  God  by 

Divine  Providence  Lord  Bishop  of  Durham,  or  to 
his  Chancellor  there,  greeting.  We  command  you, 
that  by  our  writ  under  the  seal  of  our  said  county 
palatine  to  be  duly  made  and  directed  to  the  sheriff 
of  our  said  county  palatine,  you  command  the  said 
sheriff  [or,  if  in  Durham,  that  by  our  writ  wider  the 


612  GENERAL   RULES* 

1852.  seal  of  your  bishopric  to  be  duly  made  and 

'  to  the  sheriff  of  the  county  of  Durban,  you  cause  the 
said  sheriff  to  be  commanded]  that  he  omit  not  by 
reason  of  any  liberty  in  his  bailiwick,  but  that  he 
enter  the  same,  and  take  C.  D.  of   .  if  he 

shall  be  found  in  his  bailiwick,  and  him  safely  keep 
until  he  shall  have  given  him  bail  or  make  deposit 
with  him  according  to  law  in  an  action  on  promises 
[or  of  debt,  &c]  at  the  suit  of  A*  B.,  or  until  the  said 
C.  D.  shall  by  other  lawful  means  be  discharged  from 
his  custody,  and  that  he  further  command  him,  that 
on  execution  thereof  he  do  deliver  a  copy  thereof  to 
the  said  C.  D.,  and  that  the  said  writ  do  require  the 
said  C.  D.  to  take  notice  that  within  eight  days  after 
execution  thereof  on  him,  inclusive  of  the  day  of  such 
execution,  he  should  cause  special  bail  to  be  put  in 
for  him  in  our  Court  of  to  the  said 

action ;  and  that  in  default  of  his  so  doing,  such  pro- 
ceedings may  be  had  and  taken  as  are  mentioned  In 
the  warning  thereunder  written  or  indorsed  thereon. 
And  that  he  further  command  the  said  sheriff  that 
immediately  after  the  execution  thereof,  he  do  return 
that  writ  to  our  said  Court,  together  with  the  manner 
in  which  he  shall  have  executed  the  same,  and  *  the 
day  of  the  execution  thereof;  or  that  if  the  spme 
shall  remain  unexecuted,  then  that  he  do  so  return 
the  same  at  the  expiration  of  four  calendar  months 
from  the  date  thereof,  or  sooner  if  he  shall  be  thereto 
required,  by  order  of  the  said  Court  or  by  any  Judge  • 
thereof. 

Witness  at  Westminster  the  ' 

day  of 

i- 

Memorandum  to  be  subscribed  to  the  writ. 

N.  B.  This  writ  is  to  be  executed  within  four  calendar 
months  from  the  date  thereof,  'including  the  day  of  such 
date,  and  not  afterwards. 
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A  WASHING  TO  THE  DEFENDANT. 

1.  If  a  Defendant  being  in  custody  shall  be  detained  on 

this  writ,  or  if  a  Defendant  being  arrested  thereon 
shall  go  to  prison  for  want  of  bail,  the  Plaintiff  may 
declare  against  such  Defendant  before  the  end  of  the 
term  next  after  such  detainer  or  arrest,  and  proceed 
thereon  to  judgment  and  execution* 

2.  If  a  Defendant  being  arrested  on  this  writ  shall  have 

made  a  deposit  of  money,  according  to  the  statute 
7  &  8  G.  4.  c.  71->  and  shall  omit  to  enter  a  common 
appearance  to  the  action,  the  Plaintiff  will  be.  at 
liberty  to  enter  a  common  appearance  for  the  De- 
fendant, and  proceed  thereon  to  judgment  and  exe- 
cution. 

S.  If  a  Defendant  having  given  bail  on  the  arrest,  shall 
omit  to  put  in  special  bail  as  required,  the  Plaintiff 
may  proceed  against  the  sheriff  or  on  the  bail  bond. 

4.  If  a  Defendant  having  been  served  only  with  this  writ 
and  not  arrested  thereon,  shall  not  enter  a  common 
appearance  within  eight  days  after  such  service,  the 
Plaintiff  may  enter  a  common  appearance  for  such 
.Defendant,  and  proceed  thereon  to  judgment  and 
execution. 

Indorsements  to  be  made  on  the  writ  of  Capias. 

Bail  for  £  by  affidavit, 

or 
Bail  for  £  by  order  of  [naming  the 

Judge  making  the  order],  dated  the  day 

of 


lis  writ  wad  WR6d  by  E.  F*  of  * 

attorney  for  the  Plaintiff  [or  Plaiptifis]  within  named, 

or 
This  writ  was  issued  in  person  by  the  Plaintiff  within 
named,  [mention  the  city,  town,  or  parish,  and  also  the 
vol.  iv.  s  a 
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name  of  the  hamlet,  street,  and  number  of  tbe  house  of 
the  Plaintiff's  residence,  if  any  such  there  be.] 

N.  C.  Tindal.  J.  Parke, 

Lyndhurst.  W.  Bolland. 

J.  BAYLEY.  J.  B.  BosANgUET. 

J.  A.  Park.  W.  E.  Taunton. 

J.  LlTTLEDALE.  E.  H.  AldERSON. 

S.  Gaselee.  J.  Patteson. 

J.  Vaughan.  J.  Gurney. 

It  is  ordered,  That  every  writ  of  summons,  capias, 
and  detainer,  shall  contain  the  names  of  all  the  Defendants 
ftf  more  than  one]  in  the  action,  and  shall  not  contain  the 
name  or  names  of  any  Defendant  or  Defendants  in  more 
actions  than  one. 

It  is  further  ordered,  That  the  following  fees  shall 
be  taken :  — 

£   s.    d. 

For  signing  all  writs  for  compelling  an 
appearance,  whether  of  summons,  distringas, 
capias,  or  detainer,  and  whether  the  same 
shall  be  the  first  writ,  or  an  alias  or  pluries 
writ :  and  whether  the  same  shall  issue  into 
the  same  county  as  the  preceding  writ,  or 
into  a  different  county  -  -  -026 

For  sealing  the  same         -  -  -    0    0     7 

For  entering  an  appearance  for  every  De- 
fendant •        -        -        -        -        -    0     1     O 

Unless  an  appearance  shall  be  entered  for 
more  than  one  Defendant  by  the  same  attor- 
ney, and  in  that  case  for  every  additional  De- 
fendant -        -        -        -        -        -004 

* 

It  is  further  ordered,  That  the  person  serving  a 
writ  of  summons  shall,  within  three  days  at  least  after 
such  service,  indorse  on  such  writ  the  day-  of  the  week 
and  month  of  such  service,  otherwise  the  Plaintiff  shall 
not  be  at  liberty  to  enter  an  appearance  for  the  Defendant 
according  to  the  statute,  and  every  affidavit  upon  which 
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such  an  appearance  shall  be  entered  shall  mention  the  day       1698t 
on  which  such  indorsement  was  made. 

_  _  _  » 

It  is  further  ordered,  That  the  sheriff  or  other  offi- 
cer or  person  to  whom  any  writ  of  capias  shall  be  directed, 
or  who  shall  have  the  execution  and  return  thereof,  shall, 
within  six  days  at  the  least  after  the  execution  thereof, 
whether  by  service  or  arrest,  indorse  on  such  writ  the  true 
day  of  the  execution  thereof,  and  in  default  thereof  shall 
be  liable,  in  a  summary  way,  to  make  such  compensation 
for  any  damage  which  may  result  from  his  neglect,  as  the 
Court  or  a  Judge  shall  direct 

It  is  further  ordered,  That  the  second  rule  of  Hi- 
lary term  1832  shall  be  applicable  to  all  writs  of  summons, 
distringas,  capias,  and  detainer  issued  under  the  authority 
of  the  said  act,  and  to  the  copy  of  every  such  writ. 

It  is  further  ordered,  That  any  alias  or  pluries  writ 
of  summons  may,  if  the  Plaintiff  shall  think  it  desirable, 
be  issued  into  another  county,  and  any  alias  or  pluries  writ 
of  capias  maybe  directed  to  the  sheriff  of  any  other  county, 
the  Plaintiff,  in  such  case,  upon  the  alias  or  pluries  writ  of 
summons  describing  the  defendant  as  late  of  the  place  of 
which  he  was  described  in  the  first  writ  of  summons,  and 
upon  the  alias  or  pluries  writ  of  capias  referring  to  the 
preceding  writ  or  writs  as  directed  to  the  sheriff  to  whom 
they  were  in  fact  directed. 

It  is  further  ordered,  That  the  alias  or  pluries  writ 
of  summons  into  another  county  shall  be  in  the  following 

form :  — 

i 

% 
William  the  Fourth,  &c. 

To  CD.  of  in  the  county  of 

late  of  in  the  county  of 

[original  county].  We  command  you  as  before,  [or, 
often]  we  have  commanded  you,  &c.  [as  in  the  writ 
of  summons,  No.  I.  in  the  schedule  of  the  said  act]. 

s  s  2 
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.581?.  top*  «natterf  tbti  Plaintiff  may  proceed  witbo**  gi*mg role 
terqcwu    ,  •    •      m    • 

109.  It  shall  not  be  ueceseevy  that  imparlances  sbouM 
be  entered  oo  any  distinct  roll. 

lift  Where  a  pauper  omits  to  proceed  to  triait  piusoant 
Xo  notice,  or  au  undertaking  he  may  be  called  upon  by  a 
.*ulo  to  shew  cause  why  ha  should  not  pay  qesjts,  though  he 
.haa  not  been  dispaupered*  * 

II. 

And  it  is  furthee  ordered,  That  upon  every  bail- 
able writ  and  warrant,  and  Upon  the  copy  of  any  process 
served  for  the  payment  of  any  debt,  the  amotfnt  of  the  debt 
shall  be  stated,  and  the  amount  of  what  the  Plaintiff's  altor- 
ney  claims  for  the  costs  of  such  writ  or  process,  arrest,  or 
copy  and  service  and  attendance  to  receive  debt  arid  costs, 
and  that  upon  payment  thereof,  within  four  dajrs,  to  the 
Plaintiff  or  his  attorney,  further  proceedings  will  be  stayed. 
Bnt  the  Defendant  shall  ha  at  liberty,  notwithstanding  such 
payment,  to  have  the  cosfa  taxed ;  and  if  kpore  than  "one 
sixth  shall  be  disallowed,  the  Plaintiff's  attorney  shall  pay 
the  costs  of  taxation. 

The  indorsement  sbaU  be  written  *r  printed  in  the  fol- 
lowing form:  ~  . .«    # 
r"  The  Plaintiff  claims ,  ■■         for  eight*  and  ■   [  .i   for 

.  coats.  And  if  the  amount  thereof  b*ppidta  the 
Plaintiff  or  his  attorney  within  four  days  froip  the 
service  hereof  further  proceedings  jfitt  be.sbged*" 


< 


WL..  .  ..  .      ... .    .  . 

And  it  is  further  ordered,  That  in  Hilary  and 
Trinity  Terms,  a  PlaintifFin  any  cpunfry  cause  may  file  or 
deliver  a  declaration  de  bene  esse  within  four  <|ays  aftqr  the 
-end  of  the  terjoa,  as  of  such  term. 


•  -t  .  >. ,  i* 


IV.  ' '    " ' 

And  it  is  further  orde&ed,  That  ther^lesi^retofore 

jpade  in  the  Courts  of  King's  Beqcb  and  Common  Pleas 

respectively,  for  avoiding  long  «jd  wnecsawry  rjepetitipo* 

rf  the  original  writ  in  certain  Actions  tho&p  &*$£»*& 
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^haty  fc*:**tenUed  tad  applied  In  the 'Courts  of  King**  USQ. 
Bench)  Common  Pleas,  and  Exchequer  of  Pleas,  to  *U 
^rsbnat  and  flatted  actions;  and-  that  in  none  of  siich 
actions  shall  the  original  writ  be  repeated  in  the  declar- 
Jatioi^  but  only  the  nature  of  the  action  stated  in  manner 
fo}towfcig :  vis.  A.  B.  was  attached  to  answer  C.  D.  in  a 
plea  of  trespass,  or  in  a  pie*  of  trespass  and  ejectment,  or 
as  the  case  may  be,  and  apy  further  statement  jball  not  be 
allowed  in  costs. 

V. 

'  And  it  is  further  ordered,  That  upon  staying  pro- 
.  f  e^diqgs,  either  upon  an  attaphmeut  against  the  sheriff  for 
noi  bringing  m  the  body,  or  upon  the.  bail  bond,  on  pep* 
feeling  bail  above,  the  attachment  or  bail  bond  shall  stand 
9s  4  security,  if  the  plaintiff  shall  have  declared  de  Qene 
c$$e,  and  shall  baye  .been  prevented  for  want  of  special  bail 
being  perfected  ip  due  time  from  entering  his  cause  for 
trial,  in  a  towij  cause  in  the  term  next  after  that  in  which 
the  writ  is  returnable,  and  in  a  country  cause  at  the  ensuing 
assizes. 

VI. 

<  •  Alto  it  is  vurther  ordered,  That  the  expense  of  a 
witness  called  only  to  prove'  the  copy  of  any  judgment, 
'  writ,  or  other  public  document  rtmll  not  be  allowed  in  costs, 
uftlefts  the  party  calling  him  shall,  within  a  reasonable  time 
before  the  trial,  have  required  the  adverse  party,  by  notice 
'id  writing,  and  production  of  such  copy,  to  admit  such 
copy,  and  unless  such  adverse  party  shall  have  refused  or 
neglected  to  make  such  admission. 

VII. 

And  it  is  further  ordered,  That  the  expense  of  a 
witness  called  only  to  prove  the  hand  writing  to,  or  the 
execution  of,  any  written  instrument  stated  upon  the  plead- 
ings, shall  not  be  allowed,  unless  the  adverse  party  shall 
upon  summons  before  a  Judge,  a  reasonable  time  before  the 
trial,  (such  summons  staling  therein  the  name,  description, 
and  place  of  abode  of  the  intended  witness,)  have  neglected 
or  refused  to  adflrit  such  hand  writing  or  execution,  or  unless 
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by  the  name  of  A.  H.  Robinson,  otherwise  Dillon,  he 
bequeathed  all  his  property  by  will,  but  he  left  no 


On  the  23d  of  December,  1824,  Anne  Dillon,  otherwise 
Robinson,  as  the  representative  of  T.  St,  John  D.  filed 
an  original  bill  in  the  Court  of  Exchequer  in  Ireland, 
against  the  trustees  and  executors,  containing  nearly  the 
same  statements  and  prayer  as  the  bill  of  T.  St.  John  D. 

In  their  answer  to  this  bill  the  trustees  and  executors  stated, 
that  they  believed  that  T.  St.  John  D.  had  complied  with 
the  directions  and  conditions  of  his  father's  will,  and  that 
otherwise,  they  would  not  have  consented  to  his  mar- 
riage. 

James  Dillon,  the  other  son  of  the  testator,  died  before  his 
father,  never  having  been  married. 

In  the  Court  below  a  decree  was  made  in  favour  of  the 
plaintiff,  Anne  Dillon,  otherwise  Robinson ;  but  this  de- 
cree was  reversed  on  appeal,  and  the  following  points 
were  decided :  1.  That  the  declaration  of  T.  St.  John  D. 
was  not  admissible  in  evidence  as  part  of  the  will.  2-  That 
"  and "  in  this  will  could  not  be  constructed  "  or." 
3*  Semb.  That  the  word,  "  associate"  in  the  will  did  not 
prohibit  marriage ;  but  4.  That  T.  St.  John  D.  had  not 
contracted  a  valid  marriage  with  such  consent  as  was 
requisite,  and  that  therefore  the  estates  limited  over  on 
his  dying  unmarried,  and  without  issue  vested  in  the  de- 
visees in  remainder.— Dillon  v.  Harris  -  p.  321 
CONSTRUCTION.    See  Marriage  Settlement,  and  the 

Index  to  the  Appendix. 
CORPORATION. 

To  an  information  in  the  nature  of  a  quo  toarranto,  against 
W.  a  burgess  of  the  borough  of  Chepping  Wycombe, 
the  Defendant  in  two  of  his  pleas  stated  a  custom,  under 
which  the  mayor  and  common  council  of  the  corpor- 
ation by  right  elected  the  burgesses.  By  a  third  plea 
a  charter  was  set  forth,  granted  by  Charles  II.,  whereby 
he  ordered^  that  one  of  the  most  honest  and  discreet 
of  the  burgesses  should  be  elected,  as  in  the  letters 
patent  directed,  to  be  mayor,  and  two  honest  and  dis- 
creet burgesses  to  be  bailifis,  and  twelve  discreet  bur- 
gesses residing  in  the  borough  to  be  aldermen ;  that  the 
mayor*  bailiffs,  and  burgesses  of  the  borough,  and  their 
successors,  or  the  major  part  of  them,  should,  from  time 
to  timet  for  ever  elect  such  other  men  as  to  them  should 
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RULES. 
Easter  Term,  2^.4.  1832. 


It  is  ordered,  that  the  days  between  Thursday  next 
before!  and  the  Wednesday  next  after  Easter  Day,  shall " 
iipt  be  reckoned  or  included  in  any  rules,  or  notices,  or 
other  proceedings,  except  notices  of  trial  and  notices  of 
inquiry,  in  any  of  the  courts  of  law  at  Westminster. 

(Signed  by  all  the  Judges.) 

Whereas,  by  one  of  the  rules  made  in  Hilary  Term  last 
past,  it  was,  amongst  other  things,  ordered,  that  the  want 
of  an  ac  etiam,  where  a  Defendant  is  arrested,  shall  not  be 
deemed  ground  for  discharging  the  Defendant  or  the  bail ; 
but  the  bail  bond,  or  the  recognizance  of  bail,  shall  be  taken 
wjtb,  a  penalty  er  sum  of  ^40  only;  and  whereas  it  was 
not  intended  that  the  said  rule  should  apply  to  writs  of  quo 
mtnusy  or  to  other  writs  which,  heretofore  have  never  had 
an  ac  etiam,  it  is,  therefore,  hereby  declared  and  ordered, 
that  the  said  part  of  the  said  rule  shall  extend  to  those 
writs  only  in  which  there  has  heretofore  been  an  ac  etiam 
clause. 

(Signed  by  all  the  Judges.) 
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Upon  a  writ  of  error  against  the  judgment  upon  the  third 
plea,  it  was  held,  affirming  the  judgment  of  the  Court 
below,  that  the  bye  law  stated  in  the  third  plea  was  legal 
and  valid.     The  King  v.  Westwood        -        •      p.  213. 

COSTS*  See  Executor. 

COVENANT.    See  Marriage  Settlement.    Trust. 

EJECTMENT    FOR   NON-PAYMENT  OF  RENT.    See 
Landlord  and  Tenant.    Lessor  and  Lessee. 

ELECTION.    See  the  Index  to  the  Appendix. 

EQUITY.     See  Landlord   and   Tenant.     Lbbsor  and 
Lessee. 

EVIDENCE.    See  Condition.    Pleading*    Tithes. 

The  act  of  the  37  H.  8*,  after  reciting  that  divers  vari- 
ances, contentions,  and  strifes  had  grown  within  the  city 
of  London,  between  the  parsons,  vicars,  and  curates, 
and  the  citizens  and  inhabitants,  touching  the  payment 
of  tithes,  oblations,  and  other  duties,  for  appeasing 
whereof  as  well  the  said  parsons,  vicars,  and  curates  as 
the  citizens  and  inhabitants  bad  compromitted  and  put 
themselves  to  stand  to  such  order  and  decree  touching 
the  premises  as  should  be  made  by  the  archbishop  of 
Canterbury  and  the  several  other  persons  therein  named, 
for  a  final  end  and  conclusion  to  be  had  and  made 
touching  the  premises  for  ever,  it  was  enacted,  that  such 
order  and  direction  as  should  be  made,  decreed,  and 
concluded  by  the  archbishop,  lords,  and  knights  therein 
named,  or  any  six  of  them,  before  the  1st  day  of  March 
then  next  ensuing,  concerning  the  payment  of  the 
tithes,  oblations,  or  other  duties  within  the  said  city  or 
liberties,  and  enrolled  in  the  King's  High  Court  of 
Chancery  of  Record,  should  stand  and  remain  and  be  as 
an  act  of  parliament,  and  should  bind  as  well  all  citizens 
and  inhabitants  of  the  city  and  liberties  for  the  time 
being,  as  the  said  parsons,  vicars,  curates,  and  their  suc- 
cessors for  ever,  according  to  the  effect,  purport,  and 
intent  of  the  said  order  and  decree  so  to  be  made  and 
enrolled. 
In  a  suit  instituted  by  the  impropriate  rector  of  the  parish 
of  St.  Helen's,  Bishopsgate,  against  the  occupier  of  a 
house  within  the  parish,  claiming  payment  by  way  of 
composition,  as  under  a  decree  made  in  pursuance  of 
the  act,  it  appeared  that,  at  various  times  from  the  date 
of  the  act  to  the  time  of  filing  the  bill,  decrees  and 
orders  had  been  made  in  all  the  Courts  at  Westminster 
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Hall,  and  in  the  House  of  Lords,  upon  the  supposition 
or  presumption  that  a  decree  according  to  the  act  had 
been  made  and  enrolled,  but  no  proof  of  such  enrol- 
ment was  produced  in  the  cause,  and  the  Defendants 
to  the  suit  proved  that  the  records  had  been  searched, 
and  that  no  such  enrolment  was  to  be  found. 

Upon  these  pleadings  and  evidence  an  issue  was  directed 
in  the  Court  below,  to  try  whether  the  decree  mentioned 
in  and  authorised  to  be  made  by  the  statute  was  duly 
enrolled  according  to  the  provisions  in  the  statute* 

This  order  was  reversed  upon  appeal,  and  it  was  declared 
that  if  to  give  effect  to  the  statute  it  was  necessary  that 
the  decree  should  be  enrolled,  it  ought  to  be  presumed 
that  the  decree  had  been  duly  enrolled. — Macdougall 
v.  Furrier        -  p.  433 

EXECUTION.     See  Power. 
EXECUTOR.     See  Assets. 

W.,  a  solicitor,  having  been  appointed  and  acting  as  an 
executor  in  the  administration  of  the  affairs  of  the 
estate,  brought  and  defended  many  suits  in  which  he 
employed  himself  as  the  attorney.  Upon  a  bill  filed  by 
the  residuary  legatees  against  the ,  executor,  it  was  re- 
ferred to  the  Master  to  enquire  whether  any  money  due 
to  the  estate  had  been  lost  by  the  negligence  of  W., 
and  whether  the  suits  had  been  properly  commenced, 
prosecuted,  and  defended ;  and  that  he  should  tax  the 
costs  for  business  done  by  W.  as  attorney  in  those  suits, 
without  prejudice  to  the  question  whether  W.,  being  an 
executor,  was  as  an  attorney  to  be  allowed  such  costs, 
except  so  far  as  be  had  disbursed  money.  Upon  this 
decree  the  Master  reported  that  some  of  the  suits  had 
been  properly  commenced,  but  negligently  conducted, 
so  that  the  recovery  of  the  property  in  question  in  those 
suits  had  been  probably  endangered,  and  he  made  no 
allowance  of  costs  to  the  executor,  but  submitted  to 
the  Court  whether  the  claim  for  costs  should  net  be 
suspended  -until  the  debts  should  be  recovered,  &c. 
Exceptions  taken  to  this  part  of  the  report  were  by  the 
decree  on  further  directions  overruled,  and  bn  appeal 
this  part  of  the  decree  was  affirmed. 

By  the  decree  upon  further  directions  it  was  also  ordered 
that  interest  should  be  charged  upon  all  balances  in  the 
hands  of  the  executor  at  the  end  of  every  year,  and 
that  interest  should  be  charged  against  the  residuary 
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legatees  upon  all  advances  made  to  them  by  the  exe- 
cutor from  the  times  of  the  advances.  Upon  appeal, 
this  order  was  varied,  by  declaring  that  the  Master 
should  be  directed  in  taking  the  accounts  to  make  a 
rest*  and  state  the  balance  at  the  end  of  each  year,  and 
to  charge  the  executor  with  interest  on-  such  balance, 
and  to  apply  such  interest  as  might  be  so  found  due 
from  him  in  each  year,  in  the  first  place  towards  his 
future  payments,  before  any  application  should  be  made 
of  the  balance  of  principal  money  in  his  hands. 

Whether  an  executor  being  a  solicitor,  and  acting  as  such 
in  the  administration  of  the  estate,  by  bringing  or  de- 
fending suits  or  otherwise,  is  entitled  to  an  allowance 
for  costs  in  respect  of  his  professional  labour  beyond 
costs  out  of  pocket;  and  if  so,  whether  as  between 
solicitor  and  client.     Qiuerc.  —  Carmichael  v.  Wilson 

p.  145 
FELONY.    See  Insurance. 
INSURANCE. 

In  the  year  1815,  a  contract  called  a  policy  of  insurance 
was  made  by  F.  with  the  Amicable  Insurance  Company, 
by  which  F.  agreed  to  pay  128/.  15*.  yearly  to  the 
society,  according  to  the  provisions  of  the  byeJaws,  and 
in  consideration  of  these  payments  F.  was  admitted  a 
member  of  the  society*  who  bound  themselves  and  their 
successors  to  pay  to  the  executors,  administrators,  or 
assigns  of  Ft  such  a  share  of  the  joint  stock  as  should 
become  due  upon  his  death,  according  to  the  charter 
and  bye»laws  of  the  society*  The  annual  payments 
were  made  by  F.  to  the  society  fourteen  years.  In 
1820  F.  assigned  all  his  interest  under  the  policy,  with- 
out consideration,  upon  certain  trusts  for  a  nominee  in 
the  indenture  of  assignment.  In  1824  F.  was  convicted 
of  felony  and  executed,  having  the  day  before  his  con- 
viction been  declared  a  bankrupt. 

Upon  a  bill  filed  by  his  assignees  against  the  society, 
the  nominee  and  the  trustees  claiming  the  benefit  of 
the  policy.  Held,  in  the  Court  below,  that  they  were 
entitled  to  the  relief  prayed.  But  this  decision  was 
reversed  on  appeal,  upon  the  ground  that  the  contract 
was  against  public  policy,  and  must  be  considered  and 
construed  as  if  a  clause  had  been  inserted  in  terms 
insuring  against  the  event  of  the  commission  of  a  capital 
felony  by  the  party  insured— r- Amkable  Society  v.  Hol- 
land        p.  194 
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INTEREST.    See  Executor. 

JSSUE.    See  Evidence.    Tithes. 

LANDLORD  AND  TENANT.  See  Lessor  and  Lessee, 
and  the  Index  to  the  Appendix. 
By  the  Irish  statute  1 1  Anne,  c.  2.  it  is  enacted,  (a,  2.)  that 
when  more  than  half  a  year's  rent  is  in  arrear  upon  a 
lease,  the  landlord  or  lessor  may,  without  demand  or 
re-entry,  serve  a  summons  in  ejectment  for  recovery  of 
the  demised  premises :  and  upon  proof  of  the  fact  that 
more  than  half  a  year's  rent  was  due  when  the  summons 
was  served,  and  that  no  sufficient  distress  was  to  be 
found  on  the  premises,  shall  recover  judgment  and  exe- 
cution ;  and  if  the  lessee  or  person  claiming  under  the 
lease  shall  suffer  judgment  to  be  recovered,  and  execution 
executed  without  paying  the  rent  in  arrear  with  costs, 
or  without  filing  a  bill  for  relief  in  equity  within  six 
months  after  execution  executed,  the  lessee,  &c.  shall 
be  barred  from  all  relief  in  law  or  equity,  &c*  and  the 
landlord,  &c.  shall  hold  the  premises  discharged  from 
the  lease. 
The  Irish  statute  4  6.1.C.5.  recites  the  former  statute, 
and  the  difficulty  of  proving  the  want  of  sufficient 
distress,  and  thereupon  enacts  (s.  2.)  that  when  one 
year's  rent  shall  be  in  arrear  upon  a  lease,  although 
there  be  a  sufficient  distress  upon  the  land  to  answer  the 
rent  in  arrear,  the  landlord  or  lessee  may  serve  a  sum- 
mons in  ejectment,  and  upon  proof  that  one  year's  rent 
was  in  arrear  and  due,  before  the  service  of  the  sum- 
mons, shall  recover  judgment  and  have  execution,  and  if 
the  lessee,  &c.  shall  not  pay  the  rent  in  arrear  with  costs 
to  be  ascertained  as  in  the  act  provided,  or  depositing 
the  same  in  a  Court  of  Equity,  on*  filing  a  bill  within 
six  months  after  execution  executed,  he  shall  be  barred 
from  all  relief  or  remedy  in  law  or  equity,  &c,  and  the 
landlord  shall  hold  the  premises  discharged  from  the 
lease. 
The  Irish  statute  8  6.1.  c.2.,  reciting  the  former  sta- 
tutes, (s.  4.)  that  where  any  lease  for  avoiding  of  which 
an  ejectment  is  brought  shall  before  the  bringing  of  the 

*  ejectment  have  been  mortgaged  for  a  valuable  consider- 

ation, and  the  lessee  and  mortgagee,  and  their  respective 
assignees  shall  be  served  with  summons  in  the  ejectment, 
and  affidavits  of  the  summons  made  and  filed,  and  the 
Plaintiff  shall  obtain  judgment  and  execution  in  the 
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ejectment,  if  the  mortgagee  or  assignee  shall  not  within 
nine  months  after  execution  executed  pay,  or  tender  to 
the  landlord  or  lessor  the  rent  in  arrear,  and  costs  to  be 
,  ascertained  as  in  the  former  acts  provided,  the  mort- 

gagee or  his  assignee  shall  be  barred  of  all  relief  and  re- 
medy in  law  or  equity,  on  account  of  the  mortgagee,  and 
the  landlord  or  lessor  shall  hold  and  enjoy  the  premises 
discharged  from  the  mortgage,  and  the  equity  of  re- 
demption. 

In  the  case  of  a  lease  subject  to  a  mortgage  the  landlord 
having  recovered  judgment,  &c,  according  to  the  sta- 
tutes against  the  lessee,  who  did  not  within  six  months 
pay  or  tender;  but  where  the  representatives  of  the 
mortgagee  before  the  lapse  of  nine-  months  after  execu- 
tion executed,  paid  the  rent  in  arrear  and  costs :  Held 
that  the  benefit  of  that  payment  enured  to  the  lessee  as 
well  as  the  representatives  of  the  mortgagee* 

A  suit  having  been  instituted  against  the  landlord  by  the 
representatives  of  the  mortgagee  to  have  the  benefit  of  the 
lease,  an  account  was  directed  of  what  was  due  for  rent 
and  costs.'  In  this  stage  of  the  cause  the  representatives 
of  the  mortgagee  entered  into  an  agreement  with  the 
landlord  and  executed  a  deed,  by  which  they  covenanted 
not  to  claim  the  equity  of  redemption  of  the  lease. 

Upon  a  bill  filed  by  the  representatives  of  the  lessee  and 
mortgagor  against  the  landlord  and  representatives  of 
the  mortgagee  to  have  the  benefit  of  the  suit,  and  to 
carry  on  the  accounts:  Held, Chat  the  agreement  be- 
tween the  landlord  and  the  representatives  of  the  mort- 
gagee was  incompetent  and  invalid,  and  that  the  repre- 
sentatives of  the  lessee  were  entitled  to  the  benefit  of 
the  suit  and  the  account.    O'Reilly  v.  Fctherston  -  p.  161 
LEASE.    See  Landlord  and  Tenant.    Lessor  and  Les- 
see.   Trust. 
LEGACY.     See  Condition. 
LESSOR  AND  LESSEE. 

B.,  the  assignee  of  certain  leases  of  lands  in  Ireland  for 
long  terras  of  years,  being  in  arrear  for  rent,  suffered 
judgment  to  be  recovered  on  ejectment  by  the  lessor, 
and  possession  of  the  lands  was  delivered  by  writs  of 
habere  on  the  18th  of  July,  1823.  By  the  Irish  statute, 
4G.4.  c.5.  s.  3.,  a  court  of  equity  is  empowered  to 
annul  the  proceedings  in  ejectment,  and  restore  the 
possession  to  the  lessee,  if  a  bill  is  filed  and  the  amount 
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of  rent  and  costs  paid  into  Court  within  six  calendar 
months  after  execution  has  been  executed  in  the  eject- 
ment. On  the  17th  of  January  1824,  B.  filed  a  bill  in 
the  Exchequer  to  redeem  the  lands,  and  obtained  an 
order  dated  on  the  17th  of  January,  and  signed  by  one 
of  the  Barons  of  the  Exchequer,  to  lodge  the  amount  of 
rent  in  arrear  and  costs  in  the  bank  of  Ireland.  The 
order  was  left  with  the  accountant-general  on  the  17th 
after  the  bank  was  shut.  On  Monday  the  19th  of 
January  the  money  was  paid  into  the  bank,  and  the 
accountant-general  gave  a  certificate  accordingly.  A 
treaty  for  a  compromise  then  took  place,  and  was  for 
some  time  pending. 

On  the  7th  of  May  1825,  on  the  motion  of  B.,  it  was 
ordered  that  the  order  for  lodging  the  rent  and  costs 
should  be  entered  as  of  the  17th  of  January ;  and  that 
the  lodgment  of  the  money  should  be  receipted  on  that 
day  instead  of  the  19th,  and  that  a  certificate  should 
be  granted  accordingly  by  the  accountant-general. 

On  the  7th  of  July  1825,  the  lessor  obtained  an  order  to 
take  out  of  Court,  without  prejudice  to  the  rights  of  the 
parties,  the  rents  and  costs  which  had  been  deposited, 
and  that  he  might  be  at  liberty  to  proceed  in  the  re- 
covery of  the  lands. 

Having  under  this  order  taken  the  money  out  of  Court, 

the  lessor  appealed   against  the  order,   directing  the 

alteration  in  the  date  of  the  payment  of  the  rent  and  costs. 

The  order  was  reversed.  —  Vcsey  v.  Bodkin      -      p.  64 

MARRIAGE.     See  Condition. 

MARRIAGE  SETTLEMENT. 

Under  an  order  of  reference  to  one  of  the  Masters  of  the 
Court  of  Chancery,  B.,  who  proposed  to  marry  C,  a 
ward  of  the  Court,  sent  in  a  statement  of  facts  and  pro- 
posals, in  which  he  stated  that  under  the  will  of  his  grand- 
father he  was  tenant  in  tail  in  remainder  after  the  death 
of  his  two  brothers  without  issue,  of  divers  manors,  &c. 
of  the  value  of  10,000/.  a  year,  and  in  the  event  of  his 
brother  G.  dying  without  issue  male,  or  becoming  enti- 
tled to  the  said  manors,  &c.  under  the  will  of  his  grand- 
father, he  B.  was  entitled  under  the  will  of  M.  B.  his 
grandmother  to  a  life  estate,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  in  certain  manors  and  lands 
of  the  value  of  5000*.  a  year,  and  thereupon  he  proposed 
to  settle  to  the  uses  of  the  marriage  a  sum  of  20001. 
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sterling  to  which  he  was  entitled  in  possession,  and  to 
covenant  that  in  case  either  of  the  limitations  in  his 
favour  contained  in  the  wills  of  this  grandfather  or 
grandmother  should  take  effect,  he  would,  in  twelve 
months  next  after  coming  into  possession  of  the  estates 
thereby  devised,  convey  so  much  thereof  as  should  be 
of  the  clear  annual  value  of  ISOOL  to  trustees  in  trusty 
to  pay  to  C.  (the  intended  wife)  in  case  she  should  sur- 
vive him,  so  much  of  the  rents  as  with  her  own  fortune 
would  make  up  a  jointure  of  20001.  per  annum ;  and  to 
charge  the  estate  so  to  be  conveyed  with  the  payment 
of  8000/.  in  addition  to  the  fortune  provided  for  younger 
children;  and  upon  the  same  ultimate  trusts  as  the 
2000/.  then  proposed  to  be  assigned  and  subject  thereto, 
to  limit  the  estate  to  the  first  and  other  sons  of  the  mar- 
riage  in  tail  male,  Ac. 

By  an  indenture  of  marriage  settlement  made  upon  the 
bases  of  these  proposals,  and  under  the  authority  of  an 
order  of  the  Court,  B.  assigned  2000/.  to  trustees  upon 
the  trusts  specified  in  the  proposals,  and  then  after 
covenanting  to  settle  the  estates  of  the  wife,  if  and 
when  they  should  vest  according  to  the  proposals  and 
orders,  it  was  farther  witnessed  that  in  pursuance  of  the 
order  confirming  the  report  on  the  proposals,  and  in 
consideration  of  the  marriage,  and  the  settlement  of  the 
fortune  of  the  intended  wife,  B.  the  intended  husband 
covenanted  that  "  in  case  at  any  time  during  his  life  he 
"  should,  under  the  limitations  contained  in  the  wills  of 
"  his  grandfather  and  grandmother  or  in  either  of  them, 
"  or  otherwise  become  seised  or  entitled  to  all  or  any 
"  of  the  manors,  &c.  thereby  devised  for  any  estate  of 
"  inheritance  in  possession,  or  otherwise  capable  of  being 
**  settled  or  bound  in  law  or  equity,  he  would,  within 
"  twelve  months  after  he  should  become  so  seised,  convey 
"  and  settle  so  much  of  the  said  manors,  Ac.  as  would  be 
"  of  the  yearly  value  of  1500/.  upon  the  trusts  specified 
"  in  the  proposals  and  orders."  But  as  to  the  8000/. 
additional  portion  for  younger  children  mentioned  in  the 
proposals,  no  notice  was  taken  in  the  indenture  of  settle- 
ment* 

J.  the  brother  of  B.  upon  the  death  of  his  grandfather's 
widow,  came  into  possession  as  tenant  in  tail  of  the 
lands  devised  by  the  will  of  the  grandfather,  and  suffered 
a  recovery  of  those  lands  declaring  the  use  to  himself  in 
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fee  simple ;  and  upon  the  death  of  G.,  another  brother, 
B.  came  into  possession  as  tenant  for  life,  under  the  will 
of  his  grandmother,  of  the  lands  devised  by  her  will. 
Of  the  marriage  between  B.  and  C.  there  was  issue  a  son 

and  a  daughter* 
Upon  a  bill  filed  against  B.  on  behalf  of  the  daughter  (an 
infant),  to  have  the  sum  of  8000&  raised  by  sale  or 
mortgage  of  the  interest  of  B.  in  the  lands  devised  to 
him  by  the  will  of  his  grandmother : 
Held,  that  the  event  upon  which  those  lands  were  charged 
with  the  sum  of  8000/.  had  not  happened.  Willis  v. 
Robinton        -  .....    p,  101 

MERGER.    See  Trust. 

MODUS.    See  Tithes. 

MORTGAGE.    See  Assets.    Landlord  and  Tenant. 

PARTIES.    See  Landlord  and  T-snant.    Pleading. 

PARSON.    See  Clergy. 

PLEADING.  See  Corporation*  Evidence.  Tithes. 
A  bill  having  been  filed  by  the  devisees  under  a  will  to 
revive  and  have  the  benefit  of  a  suit  instituted  by  the 
testator  to  set  aside  a  conveyance  and  mortgage  of 
lands,  on  appeal  against  the  decree  and  order  on  further 
directions  in  this  suit,  it  appeared  that  there  was  a  sub- 
sequent will,  and  that  R.G.,  one  of  the  Appellants,  the 
devisee  under  that  will,  was  not  a  party  to  the  suit,  but 
that  an  agreement  had  been  made  between  him  and  the 
parties  to  the  suit  and  appeal,  that  the  proceedings 
should  be  carried  on  for  the  benefit  of  the  party  who 
should  appear  to  be  entitled.  Upon  the  hearing  of  the 
appeal  it  was  adjourned,  with  liberty  to  make  R.G.  a 
party  to  the  revived  suit  Whereupon  R.G.  filed  a  bill 
against  all  the  parties,  including  an  assignee  under  his 
insolvency,  setting  up  the  second  will,  and  claiming  as  * 
executor  and  devisee  the  benefit  of  the  former  proceed- 
ings. By  the  decree  upon  the  hearing  of  this  suit,  the 
benefit  of  the  former  decree  and  proceedings  was  given 
to  R.G.  as  executor,  but  qu&  devisee  his  bill  was  dis- 
missed, and  it  was  also  dismissed  as  against  the  assignee 
under  his  insolvency. 
Under  these  circumstances  the  case  again  cave  on  by 
appeal,  but  was  again  adjourned,  with  liberty  to  supply 
the  defect  of  parties  under  the  decree,  there  being 
neither  devisee  nor  assignee  before  the  Court. 
Some  years  after  this  adjournment  a  biH  was  filed  by  R.G. 


G8&  INDEX. 

and  his  assignee,  stating  that  the  Defendants  m  ih*\ 
revived  suit  were  cognisant  of  the  second  will  and  ha 
contents,  and  the  agreement  between  the  original  Plain- 
tiffs in  the  suit  and  R.G.,  and  that  with  this  knowledge, 
they  acquiesced  in  those  proceedings,  and  on  that 
ground  praying  the  benefit  of  the  original  decree  and 
the  former  proceedings.  The  fact  of  knowledge  and 
acquiescence  was  denied  by  the  answers,  and  not  proved 
in  the  cause.  The  bill  was  dismissed  on  the  ground  of 
this  defect  of  proof,  and  the  decree  affirmed  on  appeal. 
Whether  (if  the  allegations  had  been  sustained  by 
proof,)  an  agreement  not  stated  in  the  pleadings,  but 
kept  out  of  the  view  of  the  Court,  could,  under  these 
circumstances,  have  been  carried  into  effect  by  the 
decree  of  the  Court,  and  whether  there  was  between 
the  Plaintiff  in  the  original  and  supplemental  suits  such 
privity  as  to  entitle  the  latter  to  the  relief  obtained  by 
the  former.     Quare.  -—  FranMyn  v.  Latouche    -    p.  50 

PERSONAL  ESTATE.     See  Assets.    Executor. 

POWER. 

S.  S.  was  seised  of  lands  in  the  county  of  Surrey,,  as  to 
one  moiety  in  fee  by  descent.  The  other  moiety  was 
limited  to  her  for  her  life,  with  a  power  to  appoint  an 
estate  in  fee  by  deed  or  will,  with  remainders  over  in 
default  of  appointment.  S.  S;  by  her  will  devised*  all 
her  freehold  estates  in  the  county  of  Surrey  to  J.  R.  for 
life,  on  the  condition  that  out  of  the  rents  he  should 
keep  them  in  repair.  At  his  death  the  lands  chargeable 
with  an  annuity  were  by  this  will  devised  to  the  cWldren 
of  J.  R.,  with  remainders  over.  S.  S.  died,  leaving  J.  R. 
surviving,  and  she  at  the  respective  times  of  making  her 
wiH  and  her  death  had  'no  other  lands  in  Surrey  but 
those  before  stated.  Upon  the  argument  of  a  special 
verdict  stating  these  facts,  held,  in  the  Court  of  Common 
Pleas,  that  this  was  an  execution  of  the  power;  but*this 
judgment  was  reversed  in  the  Court  of  Kings  Bench, 
and  the  judgment  of  the  King's  Bench  was  affirmed  on 
a  writ  of  error.  —  Roake  v.  Denn  -  -        p.  1 

PRACTICE.  See  Assets.  Evidence.  •  Executor.  Les- 
sor and  Lessee.  Marriage  Settlement.  Plead- 
ing.   Tithes. 

PRESUMPTION.    See  Evidence. 

PROPOSALS.  See  Construction.  Marriage  Settle- 
ment. -  Ward  o»  Court. 
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PUBLIC  POLICY.    See  Insurance, 

QUO  WARRANTO.    See  Corporation. 

SOLICITOR.    See  Executor. 

SPECIFIC  PERFORMANCE. 

M.  being  possessed  of  a  house  and  lands  for  a  term  of 
years,  under  a  lease  by  the  covenants  of  which  he  was 
bound  to  keep  and  deliver  up  the  premises  in  repair  at 
thev  expiration  of  the  term,  entered  into  an  agreement 
with  C,  who  had  acquired  the  reversion  in  the  premises, 
subject  to  the  term  that  C.  should  grant  to  him  a  new 
lease,  and  thereupon  an  agreement  between  M .  and  C. 
was  executed,  whereby  C.  agreed  to  grant  to  M .  a  lease 
of  the  premises  for  a  term  of  forty-seven  years  at  such 
yearly  rent  as  should  be  put  upon  the  same  by  two 
chosen  arbitrators;  and  in  case  of  difference  between 
them,  that  an  umpire  should  be  named  by  them,' and 
the  rent  fixed  by  a  majority  of  the  three. 
The  arbitrators  having  differed,  an  umpire  was  called  in, 
who,  with  the  arbitrator  for  M*,  the  tenant,  received 
evidence  to  shew  that  at  the  date  of  the  agreement 
between  M.  and  C.  the  premises  were  in  a  very  ruinous 
state,  and  that  it  would  require  800?.  to  put  them  in 
repair. 

.  Upon  this  view  of  the  case,  and  assuming,,  as  the  basis  of 
their  award,  that  M.  was  not  bound  to  repair,  and  that 
he  had  agreed  to  expend  800?.  in  repairs,  they  adjudged 
and  awarded  that  a  rent  of  601.  per  annum  should  be 
paid  by  M.  to  C.  during  the  term  of  forty-seven  years. 
But  the  arbitrator  for  M.,  the  tenant,  bad  differed  from 
the  umpire  as  to  the  amount  of  rent,  and  refused  to 
concur  in  a  larger  rent  than  43/.  until  he  was  prevailed 
.    on  by  the  entreaty  of  M.'s  wife  to  concur  with  the 

umpire  in  fixing  the  rent  at  60L 
Held,  on  appeal,  reversing  the  decree  in  the  Court  below, 
that  M .  was  not  entitled  to  a  specific  performance  of 
the  agreement  under  the  circumstances  attending  this 
award.—  Chichester  v.  M'InHre        -        -        -    p.  78 
STATUTE  OF  37  HENRY  VIII.    See  Evidxncx. 
TITHES.    See  Evidence. 

S.,  as  vicar  of  A.,  filed  a  bill  in  equity,  stating  a  title  by 
endowment,  usage,  or  otherwise*  and  claiming  against 
the  occupiers  of  certain  farms  all  tithes  except  of  corn 
and  grain.  The  Defendants,  by  answer,  admitted  that 
S.  was  vicar,  but  stated  that  they  did  not  know  whether 
vol.  iv*  v  v 
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he  was  entitled  by  endowment,  or  usage,  or 
to  all  the  tithes  except  grain,  or  to  what  tithes  he  was 
entitled  except  as  after  mentioned,  and  then  they  set 
up  a  modus  which  they  stated  to  be  payable  in  respect 
*  of  their  farms  in  lieu  of  all  tithes  belonging  to  the 

vicarage.  No  proof  of  the  endowment  was  given  on  the 
part  of  the  vicar,  nor  of  any  perception  of  tithes.  On 
the  contrary,  it  was  proved  that  no  tithes  had  been  ren- 
dered in  kind  for  thirty  years  before  the  commencement 
of  the  suit,  but  that  a  sum  of  371.  had  been  paid  to  the 
vicar  for  the  tithes  of  the  farms  occupied  by  the  De- 
fendants. At  the  hearing  an  issue  was  directed  to  try 
the  validity  of  the  modus. 
This  order  was  affirmed  on  appeal.  —  DtnchfieU  v. 
Stwng        -----         p.  1S6 

TRUST. 

If  a  leasehold  estate  is  assigned  by  way  of  mortgage,  the 
assignee,  unless  there  is  a  special  provision  to  the  con- 
trary, takes  the  interest  subject  to  all  the  covenants  and 
obligations  of  the  original  lessee. 

B.  N.  having  an -interest  in  lands  which  he  held  subject  to 
head  rents  under  the  see  of  Kihnore  for  terms  of  years, 
renewable  periodically  on  the  payment  of  fines  granted 
under  leases  at  certain  annual  rents,  and  subject  to  fines 
for  renewal ;  and  he  covenanted  with  the  sub-lessees  to 
renew  the  under  leases  as  often  as  he  should  obtain  re- 
newals from  the  see  of  Kilmore,  the  sub-lessees  paying 
all  head  rents  and  renewal  fines. 

The  interest  in  these  under  leases  vested  in  R.,  who  as- 
signed and  conveyed  to  a  trustee  his  interest  in  the 
terms,  together  with  other  lands,  to  secure  the  payment 
of  annuities  which  he  had  granted  to  F.  The  trust  as 
to  the  leases  was  first  to  pay  the  rents  and  fines,  and 
then  the  annuities. 

The  interest  of  B.  N.  in  the  leaseholds  was  mortgaged  and 
sold  under  a  decree  of  foreclosure,  and  finally  assigned 
to  H.  in  August,  1814.  In  September,  1814,  the  interest 
of  R.  in  the  under  leases  was  assigned  to  H.,  as  pur- 
chaser, under  a  commission  of  bankrupt. 

In  1815,  the  annuitahts  filed  a  bill  praying  a  sale  of  the 
lands  charged  with  the  annuities,  and  payment  subject 
only  to  the  head  rents,  and  afterwards,  upon  discovery 
that  the  leases  had  expired,  a  supplemental  bill  was  filed 
against  H.  praying  that  they  might  be  renewed  upon 
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reasonable  terms.  Upon  a  reference  under  the  decree, 
the  Master  having  found  that  the  rents  and  fines  paid  by 
H.  and  the  lessees  under  the  see  for  renewals,  were  a 
charge  upon  the  lands  prior  to  the  annuities,  his  report 
was  in  this  respect  over-ruled  by  the  Court  upon  excep- 
tions, and  upon  a  second  report,  the  Court  below  held, 
that  the  annuities  were  a  charge  prior  to  the  fines.  But 
this  decree  was  reversed  upon  appeal. 
In  such  a  case  the  covenant  does  not  run  with  the  land, 
but  is  personal,  and  the  right  under  the  lease  to  deduct 
the  rent  and  fines  is  not  merged  by  the  union  of  the 
principal  and  underleases  in  the  same  person. — Haig  v. 
Hornan  7         .....         p.  S80 

WARD  OF  COURT.    See  Marriage  Settlement. 

WILI<.    See  Assets.    Condition.    Executor. 


u  u  2 


INDEX  TO  APPENDIX 


ACCOUNT.    See  Pleading.    Practice.    Pbikcii>ai.  a*d 


ADVANCEMENT. 

Upon  a  sale  of  lands  in  Scotland  by  agreement,  under 
which  the  price  Is  by  the  conveyance  made  Ja  charge 
upon  the  lands  and  a  bond  given  by  the  purchaser  (but 
not  delivered)}  by  which  the  purchase  moriey  ii  secured 
to  the  vendor  for  life,  and  upon  his  death,  to  kitf  sensfrmd 
their  toil*,  the  trustee  under  a  sequestration  of  a  strvir- 
iag  sen  hold  entitled  in  his  right  to  sell  hb  interest  In  tie 
bond,  subject  to  the  liferent  of  the  father.~-ifyt*r*  w. 
Ross  -  -  -  -  -  ,- •*  ■*-  p*510 
AGREEMENT.  &e  Contract.  Pleading* 
ANCESTOR  an*  HEIB*     See  Ajpvastqe* air.     Bake- 

BOTTCT. 

BANKRUPTCY*    See  ADVANCEWBirr. 

The  adjudication  under  the  Scotch  Bankrupt  Act,  54  G.  3. 
c.  137.  operates  as  diligence  fbr  the  creditors  of  the 
ancestors,  so  that  it  is  unneoctestry  filer:  them  to  take 
any  proceeding  under  the  statute  ef  1661,  te  gjfre  them  a 
preference  over  the.  creditors  of  the  baaltmq*  heir. — 
Bennetr*  AtLachlin        •         «•    .    ■*        *     :   p.  529 
BILL  OF  EXCHANGE.    See  Pbincival  and  Agent. 
CHILD.     See  Advancement. 
CONSIDERATION.    See  Advancement, 
CONSTRUCTION.    See  Contract.    Whjl.  * 
CONTRACT.    See  Pleading*  - 

By  the  draft  of  a  contract  originally  anade  between  a  joint 
stock  company  and  their  manager,  it  was  provided  that 
the  manager  shall  not  be  removed  without  the  concur- 
rence of  the  whole  committee  of  management*  and  that 
upon  removal  he  shall  receive  such  compensation  as  the 
committee  shall  adjudge,  hot  tfceoontsact  was  norsigned. 
A  new  contract  was  afterwards  signed*  by  which  the 
manager  was  removeable  by  a  majority  consisting  of  two 
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thirds  of  the  committee,  in  which  new  contract  there  was 
no  provision  for  compensation  upon  removal.  The  ma- 
nager was  removed  by  a  vote  of  two  thirds  of  the  com- 
mittee i  Held,  that  the  removal  was  valid*  and  that  no 
c6mpensation  cduldbe  recovered,  either  under  the  con- 
%  tract,  or  by  implication  of  law,~Z%*  Commercial  Bank 
of  Scotland  v.  Pollock  ~    -  •  •  ■   -         -        -        p.  543 

COSTS.    See  Lunacy. 

DEBTOR  And  CREDITOR.    See  Principal  and  Surety. 

ELECTION. 

Money  vested  in  heritable  bonds  becomes  real  estate,  and 
where  upon  the  construction  of  the  will  no  clear  inten- 
tion can  be  collected  to  pass  real  estate,  the  heir  at  law 
taking  a  benefit  under  the  will  is  not  put  to  his  election, 
but  may  take  the  real  estate  as  heir,  and  also,  the  per- 
Bonal  estate,  under  die  will-— Trotfer  v.  Trotter    p.  602 

EXECUTOR.    See  Practice. 

FOREIGN  DECREE.    See  Practice.    Wnx. 

HEIR  and  ANCESTOR.    See  Ancestor  and  Heir. 

INQUISITION.    See  Lunacy. 

LANDLORD  and  TENANT; 

Under  a  lease  commencing  at  Whitsuntide,  as  to  the  na- 
tural grass  lands,  and  as  to  die  arable  lands*  at  the  sever- 
ing of  the  crops,  the  tenant  being  bound  to  consume  the 
straw  upon  the  land,  and  sufficiently  to  cultivate  and  ma- 

-  '  *  *  jmre  tbem,  the  tenant  is  entitled  to  the  value  of  the  dung 
-made between  Whitsuntide  and  harvest,  and  left  upon 
the  land,  and  -the  landlord  having  at  Whitsuntide  taken 
the  «t taw  upon  the  farm,  which  was  no  nsoiw  than  was 
requisite  for  feeding  the  cattle  between  that  time  and 
the  severance  of  the  crops,  is  bound  to  pay  the  value  of 
it  to  the  tenant.— Allan  v.  Berry        -        -         p.  680 

LUNACY. 

By  the  law  of  Scotland  an  interim  curator  bonis  (commit- 
tee of  the  Estate)  may  be  appointed  by  the  Court  of 
Session  without  notice  to  the  party  affected  by  the  ap- 
pointment, and  without  cognition  or  inquest  before  a 
•    "jury* 

Whether  -the  word  "  interim"  mean*  until  the  patient 
recovers  his  faculties,  or  until  some  more  regular  pro- 
ceeding is  instituted  quaire. 
By  the  laws  of  Scotland  a  man  of  weak  understanding  may 
appoint  interdietors  by  a  deed  which  binds  him  to  do  no 


«Ct  affecting  hi*  estate  without  the  consent  of  the  persons 
appointed  interdictors. 

Iaterdictors  so  appointed  having  instituted  proceedings  in 
the  Court  of  Session  to  recall  a  subsequent  appointment 
of  an  interim  curator  which  was  sustained  with  costs 
against  the  interdictors.  Held,  after  a  remit  to  ascer- 
tain the  practice  of  the  Court  of  Session,  that  the  judg- 
ment should  be  affirmed,  but  without  costs.  ~-  Dkksom  v. 

Gnkam- p.  592 

OATH  OF  PARTY. 

J.  R.  being  the  drawer,  and  A.  R.  the  acceptor  of  a  bill 
of  exchange  upon  which  the  money  due  was  paid  by 
Af»,  and  the  bill  assigned  to  him.  An  action  having 
been  brought  by  him  against  A.  R.  the  acceptor,  to 
recover  the  amount  paid,  and  A*  R.  having  proposed  a 
reference  to  the  oath  of  J.  R.  as  a  party,  to  prove  that 
no  consideration  was  given  for  the  hill*  Held,  that  the 
Court  of  Session,  under  die  circumstance*,  having  a  dis- 
cretion, properly  refused  to  permit  such  reference. 

If  J.  R.  had  been  the  Plaintiff  in  the  action,  amjAfe,  that 
he  might  have  been  examined  at  the  instance  of  the 
Defendant. —Ritchm  v.  Mac/cay  -      P*  535 

PLEADING. 

An  agreement  liable  to  be  impeached  for  fraud,  cannot  be 
made  void  in  a.  suit  for  an  account  without  legal  process 
to  have  it  declared  void* —  Gordon  v*  Brom*    -.  p.  569 
POWER  OF  ATTORNEY.    Set  Principal  .and  Agent. 
PRACTICE.    ,S*?Oath  of  Party.    Will. 

A.,  who  was  domiciled  in  America,  gave  to  B*  one  of  his 
sisters,  one  fourth  of  the  residue  of  his  property  for 
her  lift,  subject  "  at  her  death  to  be  equally  divided 
"  amongst  her  children,  should  she  have  any."  Upon  a 
suit  in  the  proper  court  in  America,  B.  having  no 
children,  it  was  decreed  that  the  fond  should  be  paid  to 
her.  The  decree  was  made  upon  a  bill  taken  pro  con- 
Jttso  against  parties  who  were  out  of  the  jurisdiction, 
there  being  two  executors  within  the  jurisdiction  upon 
whom  the  decree  operated.  One  of  these  absent  De- 
fendants having  received  the  funds  of  B.  under  a  power 
from  her  upon  a  suit  against  him  for  an  account,  and  on 
an  objection  raised  that  B.  was  entitled  to  no  more  than 
a  life  interest  under  the  will,  it  was  held  that  such  a 
question  could  only  be  raised  by  proceeding  in  the 
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Court  in  America  to  rehear  the  cause. —  Gfcrcfon  v. 

.   Brown         -  -  -  -         p.  569 

Upon  a  question  arising  in  the  Court  of  Session  on  the 

doctrines  of  thte  law  of  England,  the  Court  is  justified  in 

taking  and  acting  upon  the  opinions  of  English  lawyers 

given    upon   a   case  laid   before   them.  —  Trotter  v. 

Trotter        -  p.  502 

PRINCIPAL  and  AGENT. 

A  bill  drawn  by  an  agent  after  the  death  of  his  principal, 
bond  Jidey  and  without  notice,  held  to  be  valid  by  the 
law  of  Scotland.  —  Campbell  v.  Anderson        -     p.  5 IS 
PRINCIPAL  and  SURETY. 

A  guarantee  of  monies  advanced  by  a  firm  consisting  of 
F.  and  Co.,  will  not  extend  to  a  new  firm  in  .which  H. 
is  introduced  as  a  partner.  —  Spiers  v.  Houston's  Exe- 
cutors .....  p.  515 
Payments  made  by  the  principal  after  the  alteration  of  the 
firm,  and  in  transactions  with  him,  are  applicable  to  the 
extinction  of  the  balance  due  to  the  old  firm  at  the 
date    of  the    alteration.  —  Spiers   v.   Houston's  Exe- 
cutors                     -            -            -            *         p.  515 
REAL  ESTATE.    See  Election.    Will. 
REVOCATION.    See  Principal  and  Agent. 
SALMON  FISHERY. 

Ffching  with  stake  nets  on  the  sea  coast  near  the  mouth  of 

a  river  is  not  prohibited  either  by  the  statute  or  the 

'Common  law  of  Scotland.  -~Earl  of  Kintore  v.  Forbes 

'  p.  485 
STAKE  NETS.     See  Salmon  Fishery. 
WILL. 

A  will  must  be  construed  according  to  the  law  of  the 
country  where  it  is  made  and  the  testator  is  domiciled. 
The  will  of  a  subject  of  Great  Britain,  made  in  India, 
must  be  construed  according  to  the  laws  of  England.  — 
Trotter  v.  Trotter  p.  502 

A  will  by  which  the  testator  recites  that  "  he  considers  it 
"  his  duty  while  in  health  to  execute  a  settlement  of 
"  all  his  estate  and  effects,"  appointing  executors  in 
England  and  in 'India,  and  directing  that  the  residue 
of  his  estate  in  India  should  be  remitted  to  his  exe- 
cutors in  Scotland,  and  that  they  should  divide  that 
residue  and  the  whole  of  his  property  in  Europe  equally 
between  his  brothers  and  sistess.    Held  not  to  pass 
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heritable  bonds,  real  estate  in  Scotland.—  Trotter  v. 
Trotter         -  p."502 

WITNESS, 

A  person  rendered  infamous  by  conviction  of  a  crime,  is 
not  by  the  law  of  Scotland  restored  to  competency  as  a 
witness  by  having  suffered  the  punishment,  nor  other- 
wise than  by  a  pardon  from  the  crown.  —  Ritchie  v. 
Machay  ....  p.  5S5 


THE   END. 
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